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Court File No. A-167-14 

BETWEEN: 

IN THE FEDERAL COURT OF APPEAL 

DR. GABOR LUKACS 

-and-

CANADIAN TRANSPORTATION AGENCY 

AFFIDAVIT OF SIMONA SASOV A, 
SWORN MAY 20, 2014 

Applicant 

Respondent 

I, Simona Sasova, resident of the City of Gatineau, in the Province of Quebec, MAKE OATH AND 

SAY AS FOLLOWS:  

1 .  I am the Manager of the Enforcement Division in the Regulatory Approvals and 

Compliance Directorate of the Industry Regulations and Determinations Branch of the 

Canadian Transportation Agency and, as such, have personal knowledge of the matters 

hereinafter deposed to. 

2.  I am designated as an Enforcement Officer pursuant to paragraph l 78( l )(a) of the Canada 

Transportation Act, S.C.  1 996, c. 1 0. Attached hereto and marked as Exhibit "A" to my 

I 
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Affidavit is a copy of section 1 78 of the Canada Transportation Act. Attached hereto and 

marked as Exhibit "B" to my Affidavit is a copy of my Designated Enforcement Officer 

Badge No. 1 0 1 3; Authorization No. CTA-20 1 0-0003 dated November 30, 20 1 0. 

3 .  The Agency's Enforcement Division administers the Agency's Inspections and 

Investigations Program. This program is designed to encourage voluntary compliance with 

the Canada Transportation Act, the Air Transportation Regulations, and the Personnel 

Training for the Assistance of Persons with Disabilities Regulations. The Inspections and 

Investigations Program consists of four elements: periodic inspections, targeted 

investigations, compliance verifications and special field projects. 

4. Agency Designated Enforcement Officers often carry out investigations based on their own 

observations and knowledge of the industry. However, they may also instigate such 

investigations as a result of information they receive from outside sources, such as other law 

enforcement bodies, the general public, or another carrier. 

5 .  On May 29, 1 996, the Canada Transportation Act, which modernized the transportation 

regulatory framework, received royal assent. The legislation introduced, among other things, 

more effective enforcement powers for the Canadian Transportation Agency across all 

modes of transportation, including the ability to levy fines for non-compliance. The 

Administrative Monetary Penalty (AMPs) provisions of the Act gave the Agency the power 

to designate, by regulation, provisions or regulations under the Act which may be proceeded 
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with as a violation subject to an administrative monetary penalty. The legislation also set 

limits to the amount of penalties to be assessed against individuals and corporations. These 

provisions are found in Part VI of the Act at sections 1 73 through 1 8 1 .  Attached hereto and 

marked as Exhibit "C" to my Affidavit is a copy of Part VI of the Canada Transportation 

Act. 

6.  On June 1 1 , 1 999, the Canadian Transportation Agency Designated Provisions Regulations, 

S OR/99-244, came into force. These regulations designate provisions, requirements and 

conditions set out in column 1 of the schedule for the purposes of subsections 1 77(1 )  and 

( 1 . 1 )  of the Canada Transportation Act. Attached hereto and marked as Exhibit "D" to my 

Affidavit is a copy of the Canadian Transportation Agency Designated Provisions 

Regulations. 

7.  On December 1 4, 20 1 2, amendments to the Air Transportation Regulations (ATR), 

S OR/88-58, came into force. These amendments added Part V. 1 to the ATR which Part 

relates to air services price advertising. The Canadian Transportation Agency Designated 

Provisions Regulations were also amended to include the provisions of the ATR relating to 

air services price advertising on December 1 4, 20 1 2. Attached hereto and marked as Exhibit 

"E" to my Affidavit is a copy of Part V. l of the ATR and a copy of SOR/2 0 1 2-298 which 

adds Part V . 1  to the A TR and the related provisions to the Canadian Transportation Agency 

Designated Provisions Regulations. 

3 
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8 .  In order to assist any person who advertises prices of air services within, or  originating in, 

Canada, in interpreting Part V . 1  of the ATR, the Agency issued an interpretation note 

entitled "Air Transportation Regulations -Air Services Price Advertising Interpretation 

Note". Attached hereto and marked as Exhibit "F" to my Affidavit is a copy of the Air 

Transportation Regulations -Air Services Price Advertising Interpretation Note. 

9 .  After the coming into force of the new air price advertising provisions, on December 1 8, 

2012, the Agency informed the industry of the new requirements. Attached hereto and 

marked as Exhibit "G" to my Affidavit is a copy of the notice which was sent out to the 

industry relating to the air services price advertising provisions. 

1 0 . After that time, the Designated Enforcement Officer conducted online compliance 

verifications in order to ensure compliance with Part V . 1  of the A TR. Enforcement of the 

requirements of the air price advertising regulations has been achieved entirely by the 

Enforcement Division through the issuance of warning letters and the imposition of 

administrative monetary penalties in accordance with sections 1 73 through 1 8 1  of Part VI of 

the Act and the Canadian Transportation Agency Designated Provisions Regulations. As a 

result of the compliance verifications, one hundred and thirty two ( 1 32) warning letters were 

sent to advertisers and twenty two (22) notices of violation were issued with fines 

amounting to $365,750 .  
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1 1 .  One of those warning letters was sent to Expedia Canada (Expedia). In particular, on 

January 2 1 ,  20 1 3, a warning letter was sent to Expedia advising that results of a compliance 

verification conducted on January 1 4, 20 1 3  revealed that Expedia was in contravention of 

paragraphs 1 3 5 .8(1 )(d), 1 3 5.8( 1 )(e), subsections 1 3 5 . 8(2), 1 3 5 .8(3) and section 1 35 .9 1  of 

the A TR as it relates to its online booking system (Expedia.ca). Attached hereto and 

marked as Exhibit "H" to my Affidavit is a copy of the January 3 1 , 20 1 3  warning letter. 

1 2 . As in all cases, after the warning letter was sent, the Designated Enforcement Officer 

worked with the advertiser to assist it to become compliant. As a result, Expedia made the 

required changes to its Web site and thus, at the time, became compliant with the 

regulations and was informed accordingly. 

1 3 .  On February 24, 20 1 4, the Agency received information concerning advertising prices of 

Expedia from the Applicant, Dr. Gabor Lukacs. Dr. Lukacs' letter states that Expedia failed 

to include fuel surcharges in "Air Transportation Charges" and improperly included and 

listed airline-imposed charges in "Taxes, Fees and Charges" under the name "YR- Service 

Charge". Attached hereto and marked as Exhibit "I" to my Affidavit is a copy of Dr. Lukacs' 

letter. 

1 4. Subsequently, a Designated Enforcement Officer conducted a compliance verification and 

discovered that Expedia was non-compliant with the regulations. In particular, Expedia's 

5 
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service charge was listed under the heading "Taxes, Fees, and Charges" and not under the 

heading "Air Transportation Charges", as required by the regulations. As 

this was a new violation, a warning letter was issued to Expedia on March 27, 20 1 4, 

advising that it was in contravention of section 1 3 5 .92 of the ATR. Expedia was given until 

April 3 0 ,  20 1 4  to become compliant. Attached hereto and marked as Exhibit "J" to my 

Affidavit is a copy of the March 27, 20 1 4  warning letter. 

1 5 .  Expedia has since rectified the problem; the issue has now been resolved; and therefore, 

Expedia has complied with the requirements identified in the warning letter. 

1 6 . In his letter dated February 24, 201 4, Dr. Lukacs also submits that the "Airline Fuel 

Surcharge" was improperly listed under the heading "Taxes, Fees and Charges"; however, 

an online verification indicated that the "Airline Fuel Surcharge", while physically located 

below (or underneath) the heading "Taxes, Fees and Charges11 on Expedia's website, was 

not, in fact, included in the breakdown under the heading "Taxes, Fees and Charges". There 

is no requirement under the regulations to break out the "Air Transportation Charges" and 

list airline fuel surcharges under that heading. The "Air Transportation Regulations -Air 

Services Price Advertising Interpretation Note" states :  "An advertiser may voluntarily 

choose to break out the air transportation charges, such as base fare or any payment that 

must be made to a travel agent upon the purchase of an air service, and itemize the 

respective amounts for each of these items in their advertisement. If a breakdown of these 

charges is provided in writing in the advertisement, it must appear under the heading "Air 
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Transportation Charges", not under "Taxes, Fees and Charges". In this case, Expedia listed 

the "Airline Fuel Surcharge" separately, which is acceptable because it makes it clear to the 

consumer that it is not a third party charge. Nevertheless, Expedia was requested to 

physically move the "Airline Fuel Surcharge" heading so that it appears under the "Air 

Transportation Charges", which Expedia has done. Attached hereto and marked as Exhibit 

"K" to my Affidavit is a screenshot of an Expedia online ad taken on May 20, 20 1 4. 

17. This Affidavit is made at the request of counsel to the Canadian Transportation Agency in 

support of the Agency's Reply to the application for judicial review in this matter and for no 

other or improper purpose. 

DATED at the City of Gatineau, in the Province of Quebec, this 20th day of May, 20 1 4  

SWORN BEFORE ME at the City of Gatineau 
in the Province of Quebec, this 20th day of 
May, 20 1 4. 

of Oaths 

/ 

�-..:-. --;:;·· ,,�· 
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Notices of 
violation 

Powers of 
enforcement 
officers 

Certification of 
designated 
persons 

Powers of 
design<'ted 
persons 

Assistance to 
c:nforcemcnt 
officers 

Canada Transportation Act, S.C. 1996, c. 10, s. 178 

178. (I) The Agency, in respect of a viola­
tion referred to in subsection 177( l) or ( 1.1 ), or 

the Minister, in respect of a violation referred 
to in subsection 177(2), may 

(a) designate persons, or classes of persons, 
as enforcement officers who are authorized 
to issue notices of violation; and 

(b) establish the form and content of notices 
of violation. 

(2) Every person designated as an enforce­
ment officer pursuant to paragraph ( I  )(a) has 

the powers of entry and inspection referred to 
in paragraph 39(a). 

(3) Every person designated as an enforce­
ment officer pursuant to paragraph ( l )(a) shall 
receive an authorization in prescribed form at­
testing to the person's designation and shall, on 
demand, present the authorization to any person 
from whom the enforcement ofiicer requests 
information in the course of the enforcement 
officer's duties. 

( 4) For the purposes of determining whether 

a violation referred to in section 177 has been 
committed, a person designated as an enforce­
ment officer pursuant to paragraph ( l )(a) may 
require any person to produce for examination 
or reproduction all or part of any document or 
electronically stored data that the enforcement 
officer believes on reasonable grounds contain 
any information relevant to the enforcement of 
this Act. 

(5) Any person from whom documents or 
data are requested pursuant to subsection ( 4) 
shall provide all such reasonable assistance as 

is in their power to enable the enforcement offi­
cer making the request to carry out the enforce­
ment officer's duties and shall furnish such in­

formation as the enforcement officer 

reasonably requires for the purposes of this 

Act. 

1996, c. 10, s. 178; 2007, c. 19, s. 50; 2013, c. 31, s. 13. 

178. (!) L'Office OU le ministre, a l'egard Proces-vcrbaux 

d'une contravention a un texte designe au titre 
des paragraph es 177( 1 ), ( 1.1) ou (2), peut desi-
gner, individuellement ou par categorie, !es 

agents verbalisateurs et determiner la forme et 
la teneur des proces-verbaux de violation. 

(2) L'agent dispose, dans le cadre de ses 

fonctions, des pouvoirs de visite mentionnes a 
l'alinea 39a). 

(3) Chaque agent rec,:oit un certificat etabli 
en la forme fixee par !'Office ou le ministre, sc­
ion le cas, et attestant sa qualite, qu'il presente 
sur demande a la personne a qui it veut deman­
der des renseignements. 

( 4) En vue de determiner si une violation a 

ete commise, !'agent peut exiger la communi­
cation, pour examen ou reproduction totale ou 

partielle, de tout document ou donnees infor­
matiques qui, a son avis, contient des rensei­
gnements utiles a !'application de la presente 

loi. 

(5) La personne a qui !'agent demande la 
communication de documents ou donnees in­

fonnatiques est tenue de lui preter toute !'assis­

tance possible dans l'exercice de ses fonctions 
et de lui donner !es renseignements qu'il peut 

valablement exiger quant a !'application de la 

presente loi. 

1996, ch. 10, art. 178; 2007, ch. 19, art. 50; 2013, ch. 31, 
art. 13. 

Attribulions des 
agents 

Certilicat 

Pouvoir 

Assistance 
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Canada Transportation Act, S.C. 1996, c. 10, Part VI, sections 173 - 181 

raise 
infomrntion, etc. 

Obstruction and 
false statements 

Offence 

Officers, etc., of 
corporation re 
offences 

Time limit for 
commencement 
of proceedings 

Definition of 
"Tribunal" 

PART VI 

GENERAL 

ENFORCEMENT 
173. (I) No person shall knowingly make 

any false or misleading statement or knowingly 
provide false or misleading information to the 
Agency or the Minister or to any person acting 
on behalf of the Agency or the Minister in con­
nection with any matter under this Act. 

(2) No person shall knowingly obstruct or 
hinder, or make,any false or misleading state· 
ment, either orally or in writing, to a person 
designated as an enforcement officer pursuant 
to paragraph 178( I )(a) who is engaged in car­
rying out functions under this Act. 

174. Every person who contravenes a provi­
sion of this Act or a regulation or order made 
under this Act, other than an order made under 
section 4 7, is guilty of an offence punishable on 
summary conviction and liable 

(a} in the case of an individual, to a fine not 
exceeding $5,000; and 

(b) in the case of a corporation, to a fine not 
exceeding $25,000. 

175. Where a corporation commits an of­
fence under this Act, every person who at the 
time of the commission of the offence was a di­
rector or officer of the corporation is guilty of 
the like offence unless the act or omission con­
stituting the offence took place without the per­
son's knowledge or consent or the person exer­
cised all due diligence to prevent the 
commission of the offence. 

176. Proceedings by way of summary con­
viction in respect of an offence under this Act 
may be instituted within but not later than 
twelve months after the time when the subject­
matter of the proceedings arose. 

ADMINISTRATIVE MONETARY PENALTIES 
176.l For the purposes of sections 180. l to 

180.7, "Tribunal" means the Transportation 
Appeal Tribunal of Canada established by sub-

PARTIE VI 

DISPOSITIONS GENERALES 

MESURES DE CONTRAINTE 
173. ( 1) Nut ne peut, sciemment, faire de 

declaration fausse ou trompeuse ni foumir de 
renseignements faux OU trompeurs a I' Office, 
au ministre OU a toute personne agissant au 
nom de !'Office ou du ministre relativement a 
une question visee par la presente Joi. 

(2) II est interdit, sciemment, d'entraver 
I' action de !'agent verbalisateur designe au titre 
du paragraphe 178( 1) dans l 'exercice de ses 
fonctions OU de lui faire, oralement OU par ecrit, 
une declaration fausse ou trompeuse. 

174. Quiconque contrevient a la presente loi 
OU a un texte d'appJication de celle-ci, autre 
qu'un decret prevu a !'article 47, commet une 
infraction et est passible, sur declaration de 
culpabilite par procedure sommaire : 

a) dans le cas d' une personne physique, 
d'une amende maximale de 5 000 $; 

b) dans le cas d'une personne morale, d'une 
amende maximale de 25 000 $. 

175. En cas de perpetration par une per­
sonne morale d'une infraction a la presente Joi, 
celui qui, au moment de !'infraction, en etait 
administrateur OU dirigeant la Commet egale· 
ment, sauf Si !'action OU !'omission a J'origine 
de !'infraction a eu lieu a son insu ou sans son 
consentement ou qu'il a pris toutes les mesures 
necessaires pour empecher !'infraction. 

176. Les poursuites intentees sur declaration 
de culpabilite par procedure sommaire sous le 
regime de la presente loi se prescrivent par 
douze mois a compter du fait generateur de 
!'action. 

SANCTIONS ADMINISTRATIVES PECUNIAIRES 
176.1 Pour !'application des articles \ 80. I a 

180.7, «Tribunal» s'entend du Tribunal d'ap­
pel des transports du Canada, constitue par le 

13 
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Transports au Canada - 26 novembre 2013 

section 2( 1) of the Transportation Appeal Tri­
bunal of Canada Act. 

2007.c.19,s.48. 

177. ( 1) The Agency may, by regulation, 

(a) designate 

(i) any provision of this Act or of any reg­
ulation, order or direction made pursuant 
to this Act, 

(ii) the requirements of any provision re­
ferred to in subparagraph (i), or 

(iii) any condition of a licence issued un­
der this Act, 

as a provision, requirement or condition the 
contravention of which may be proceeded 
with as a violation in accordance with sec­
tions 179 and 180; and 

(b) prescribe the maximum amount payable 
for each violation, but the amount shall not 
exceed 

(i) $5,000, in the case of an individual, 
and 

(ii) $25,000, in the case of a corporation. 

( 1.1) The Agency may, by regulation, 

(a) designate any requirement imposed on a 
railway company in an arbitrator's decision 
made under section 169 .3 7 as a requirement 
the contravention of which may be proceed­
ed with as a violation in accordance with 
sections 179 and 180; and 

(b) prescribe the maximum amount payable 
for each violation, but the amount shall not 
be more than $100,000. 

(2) The Minister may, by regulation, 

(a) designate as a provision or requirement 
the contravention of which may be proceed­
ed with as a violation in accordance with 
sections 179 and 180 any provision of sec­
tion 51 or of any regulation made under sec­
tion 50 or 51, or any requirement of any of 
those provisions; and 

(b) prescribe the maximum amount payable 
for each violation, but the amount shall not 
exceed 

(i) $5,000, in the case of an individual, 
and 

paragraphe 2( 1) de la Loi sur le Tribunal d'ap­
pel des transports du Canada. 

2007, ch. 19, art. 48. 

177. (1) L' Office peut, par reglement : 

a) designer comme un texte dont la contra­
vention est assujettie aux articles 179 et 180 : 

· (i) toute disposition de la presente loi ou 
de ses textes d'application, 

(ii) toute obligation imposee par la pre­
sente loi ou ses textes d'application, 

(iii) toute condition d'une licence delivree 
au titre de la presente loi; 

b) prevoir le montant maximal - plafonne, 
dans le cas des personnes physiques, a 5 
000 $ et, clans le cas des personnes morales, 
a 25 000 $ - de la sanction applicable a 
chaque contravention a un texte ainsi desi­
gne. 

( 1.1) L 'Office peut, par reglement : 

a) designer toute obligation imposee a une 
compagriie de chem in de fer par une decision 
arbitrale rendue en vertu de !'article 169.37 
comme un texte dont la contravention est as­
sujettie aux articles 179 et 180; 

b) prevoir le montant maximal de la sanc­
tion applicable a chaque contravention a un 
texte ainsi designe, plafonne a 100 000 $. 

(2) Le ministre peut, par reglement : 

a) designer comme texte dont la contraven­
tion est assujettie aux articles 179 et 180 
toute disposition de !'article 51 OU des regle­
ments pris en vertu des articles 50 ou 51, ou 
toute obligation imposee par !'article 51 ou 
ces reglements; 

b) prevoir le montant maximal - plafonne, 
dans le cas des personnes physiques, a 5 
000 $ et, dans le cas des personnes morales, 
a 25 000 $ - de la sanction applicable a 

Pouvoirs 
rCglementaires 
de l'Of!ice 

Rcglcments -
compagnie de 
chemin de fer 

Pouvoirs 
reglementalrcs 
du ministre 
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(ii) $25,000, in the case of a corporation. 

1996, c.10,s. 177;2007,c. 19,s.49;2013,c.31,s.12. 

178. ( l )  The Agency, in respect of a viola­
tion referred to in subsection 177( I) or (I. I), or 
the Minister, in respect of a violation referred 
to in subsection 177(2), may 

(a) designate persons, or classes of persons, 
as enforcement officers who are authorized 
to issue notices of violation; and 

(b) establish the form and content of notices 
of violation. 

(2) Every person designated as an enforce­
ment officer pursuant to paragraph ( 1 )(a) has 
the powers of entry and inspection referred to 
in paragraph 39(a). 

(3) Every person designated as an enforce­
ment officer pursuant to paragraph ( l)(a) shall 
receive an authorization in prescribed form at­
testing to the person's designation and shall, on 
demand, present the authorization to any person 
from whom the enforcement officer requests 
information in the course of the enforcement 
officer's duties. 

( 4) For the purposes of determining whether 
a violation referred to in section 177 has been 
committed, a person designated as an enforce­
ment officer pursuant to paragraph ( l )(a) may 
require any person to produce for examination 
or reproduction all or part of any document or 
electronically stored data that the enforcement 
officer believes on reasonable grounds contain 
any information relevant to the enforcement of 
this Act. 

(5) Any person from whom documents or 
data are requested pursuant to subsection ( 4) 
shall provide all such reasonable assistance as 
is in their power to enable the enforcement offi­
cer making the request to carry out the enforce­
ment officer's duties and shall furnish such in­
formation as the enforcement officer 
reasonably requires for the purposes of this 
Act. 

1996, c. 10, s. 178; 2007, c. 19, s. 50; 2013, c. 31, s. 13. 

179. (I) Every person who contravenes a 
provision, requirement or condition .designated 
under section 177 commits a violation and is li­
able to a penalty fixed pursuant to that section. 

chaque contravention a un texte ainsi desi­
gne. 

1996, ch. 10, art. 177; 2007, ch. 19. art. 49; 2013, ch. 31, 

art. 12. 

178. (1) L'Office OU le ministre, a l'egard 
d'une contravention a un texte designe au titre 
des paragraphes 177(1), (I.I) ou (2), peut desi­
gner, individuellement ou par categoric, lcs 
agents verbalisateurs et determiner la forme et 
la teneur des proces-verbaux de violation. 

(2) L'agent dispose, dans le cadre de ses 
fonctions, des pouvoirs de visite mentionnes a 
l'alinea 39a). 

(3) Chaque agent re9oit un certificat etabli 
en la forme fixee par !'Office ou le ministre, se­
lon le cas, et attestant sa qualite, qu'il presente 
sur demande a la personne a qui ii veut deman­
der des renseignements. 

( 4) En vue de determiner si une violation a 
ete commise, I' agent peut exiger la communi­
cation, pour examen ou reproduction totale ou 
partielle, de tout document ou donnees infor­
matiques qui, a son avis, contient des rensei­
gnements utiles a !'application de la presente 
loi. 

(5) La personne a qui !'agent demandc la 
communication de documents ou donnees in­
formatiques est tenue de lui preter toute !'assis­
tance possible dans I' exercice de ses fonctions 
et de Jui donner Jes renseignements qu'il pcut 
valablement exiger quant a !'application de la 
presente loi. 

1996, ch. 10, art. 178: 2007, ch. 19, art. 50; 2013. ch. 31. 

art. 13. 

179. ( 1) Toute contravention a un texte de­
signe au titre de !'article 177 constitue une vio­
lation pour laquelle le contrevenant s'expose a 
la sanction etablie conf0tmement a eel article. 

J5 
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(2) Where any act or omission can be pro­
ceeded with as a violation or as an offence, pro­
ceedings may be commenced in respect of that 
act or omission as a violation or as an offence, 
but proceeding with it as a violation precludes 
proceeding with it as an offence, and proceed­
ing with it as an offence precludes proceeding 
with it as a violation. 

(3) For greater certainty, a violation is not 
an offence and, accordingly, section 126 of the 
Criminal Code does not apply. · 

1996, c. IO. s. 179; 2007, c. 19. s. 51 (F). 

180. If a person designated as an enforce­
ment officer under paragraph 178(1 )(a) be- . 
lieves that a person has committed a violation, 
the enforcement officer may issue and serve on 
the person a notice of violation that names the 
person, identifies the violation and sets out 

(a) the penalty, established in accordance 
with the regulations made under section 177, 
for the violation that the person is liable to 
pay; and 

(b) the particulars concerning the time for 
paying and the manner of paying the penalty. 

1996. c. 10, s. 180; 2001, c. 29, s. 5 2; 2007, c. 19. s. 52. 

180. 1 A person who has been served with a 
notice of violation must either pay the amount 
of the penalty specified in the notice or file 
with the Tribunal a written request for a review 
of the facts of the alleged contravention or of 
the amount of the penalty. 

2007, c. 19, s. 5 2. 

180.2 !f a person who is served with a notice 
of violation pays the amount specified in the 
notice in accordance with the particulars set out 
in it, the Minister shall accept the amount as 
and in com pl etc satisfaction of the amount of 
the penalty for the contravention by that person 
of the designated provision and no further pro­
ceedings under this Part shall be taken against 
the person in respect of that contravention. 

2007. c. 19. s. 52. 

180.3 ( 1) A person who is served with a no­
tice of violation and who wishes to have the 
facts of the alleged contravention or the amount 
of the penalty reviewed shall, on or before the 
date specified in the notice or within any fur­
ther time that the Tribunal on application may 

(2) Tout acte OU omission qua!ifiable a la 
fois de violation et d'infraction peut etrc repri­
me soit comme violation, soit comme infrac­
tion, !es poursuites pour violation et cel!es pour 
infraction s'exc!uant toutefJis mutuellement. 

(3) Les violations n'ont pas valeur d'infrac­
tions; en consequence nul ne peut etre poursui­
vi a ce titre sur le fondement de I' article 126 du 
Code crimine/. 

1996, ch. 10, art. 179; 2007, ch. 19, art. 5 l(F). 
180. L'agent verba!isateur qui croit qu'une 

violation a ete commise peut dresser un proces­
verbal qu'il signifie au contrevenant. Le pro­
ces-verbal comporte, outre le nom du contreve­
nant et Jes faits reproches, le montant, etabli 
conformement aux reglements pris en vertu de 
!'article 177, de la sanction a payer, ainsi que le 
delai et !es modalites de paiement. 

1996, ch. 10, art. 180; 2001, ch. 29, art. 5 2; 2007, ch. 19, 

art. 5 2. 

180.l Le destinataire du proces-verbal doit 
soit payer la sanction, soit deposer aupres du 
Tribunal une requete en revision des faits re­
proches ou du montant de la sanction. 

2007, ch. 19, art. 5 2. 

180.2 Lorsque le destinataire du proces-ver­
bal paie la somme requise clans !es delais et sc­
ion Jes modalites qui y sont prevues, le ministre 
accepte ce paiement en reglement de la sanc­
tion imposee; aucune poursuite ne peut etre in­
tentee par la suite au titre de la presente partie 
contre l'interesse pour la meme contravention. 

2007, ch. 19, an. 5 2. 

180.3 (!) Le destinataire du proces-verbal 
qui veut faire reviser la decision du ministre a 
l'egard des faits reproches ou du montant de la 
sanction depose une requete aupres du Tribunal 
a l'adresse indiquee dans le proces-verbal, au 
plus tard a la date Jimite qui y est indiquee, OU 
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allow, file a written request for a review with 
the Tribunal at the address set out in the notice. 

(2) On receipt of a request filed under sub­
section ( 1 ), the Tribunal shall appoint a time 
and place for the review and shall notify the 
Minister and the person who filed the request 
of the time and place in writing. 

(3) The member of the Tribunal assigned to 
conduct the review shall provide the Minister 
and the person who filed the request with an 
opportunity consistent with procedural fairness 
and natural justice to present evidence and 
make representations. 

(4) The burden of establishing that a person 
has contravened a designated provision is on 
the Minister. 

(5) A person who is alleged to have contra­
vened a designated provision is not r�quired, 
and shall not be compelled, to give any evi­
dence or testimony in the matter. 

2007, c. 19, s. 5 2. 

180.4 !f a person neither pays the amount of 
the penalty in accordance with the particulars 
set out in the notice of violation nor files a re­
quest for a review under subsection 180.3( 1 ), 
the person is deemed to have committed the 
contravention alleged in the notice, and the 
Minister may obtain from the Tribunal a certifi­
cate in the form that may be established by the 
Governor in Council that indicates the amount 
of the penalty specified in the notice. 

2007,c.1 9,s.5 2. 

180.5 If, at the conclusion of a review under 
section 180.3, the member of the Tribunal who 
conducts the review determines that 

(a) the person has not contravened the des­
ignated provision that the person is alleged to 
have contravened, the member of the Tri­
bunal shall without delay inform the person 
and the Minister of the determination and, 
subject to section 180.6, no further proceed­
ings under this Part shall be taken against the 
person in respect of the alleged contraven­
tion; or 

(h) the person has contravened the designat­
ed provision that the person is alleged to 
have contravened, the member of the Tri­
bunal shall without delay inform the person 
and the Minister of the determination and, 

dans le delai superieur eventuellemcnt accorde 
a sa demande par le Tribunal. 

(2) Le Tribunal, sur reception de la requete, 
fixe la date, l'heure et le lieu de !'audience et 
en avise par ecrit le ministre et l'interesse. 

(3) A !'audience, le membre du Tribunal 
commis a l'affaire accorde au ministre et a l'in­
teresse la possibilite de presenter lcurs elements 
de preuve et leurs observations, conformement 
aux principes de l'equite procedurale et de la 
justice naturelle. 

(4) S'agissant d'une requete portant sur lcs 
faits reproches, ii incombe au ministre d'etablir 
que l'interessc a contrevenu au texte designe. 

(5) L'interesse n'est pas tenu de temoigner.a 
!'audience. 

2007. ch. 1 9, art. 5 2. 

180.4 L'omission, par l'interesse, de payer 
la penalite dans Jes delais et selon Jes modalites 
prevus dans le proces-verbal et de presenter une 
requete en revision vaut declaration de respon­
sabilite a l'egard de la contravention. Sur de­
mande, le ministre peut alors obtenir du Tribu­
nal un certificat, etabli en la forme quc le 
gouverneur en conseil peut determiner, sur le­
quel est inscrite la somme. 

2007, ch. 19, art. 5 2. 

180.5 Apres audition des parties, le mcmbre 
du Tribunal informe sans delai l'interesse et Jc 
ministre de sa decision. S'il decide : 

a) qu'il n'y a pas eu contravention, sous re­
serve de !'article 180.6, nulle autre poursuite 
ne peut etre intentee a cet egard sous le re­
gime de Ia presente partie; 

b) qu'il y a  eu contravention, ii Ies informe 
egalement, sous reserve des reglements pris 
en vertu de !'article 177, de la somme qu'il 
fixe et qui doit etre payee au Tribunal. En 
outre, a defaut de paiement dans le delai im­
parti, il expedie au ministre un certificat, cta­
bli en la forme que le gouverneur en conseil 
peut determiner, sur lequel est inscrite la 
somme. 

2007, ch. 1 9. art. 5 2. 
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subject to any regulations made under sec­
tion 1 77, of the amount determined by the 
member of the Tribunal to be payable by the 
person in respect of the contravention and, if 
the amount is not paid to the Tribunal by or 
on behalf of the person within the time that 
the member of the Tribunal may allow, the 
member of the Tribunal shall issue to the 
Minister a certificate in the form that may be 
established by the Governor in Council, set­
ting out the amount required to be paid by 
the person. 

2007, c. 19' s. 52. 

Right of appeal 180.6 (I) The Minister or a person affected 
by a determination made under section 180.5 
may, within 30 days after the determination, 
appeal it to the Tribunal. 

Loss of right of (2) A party that does not appear at a review 
appeal hearing is not entitled to appeal a determina­

tion, unless they establish that there was suffi­
cient reason to justify their absence. 

Disposition of (3) The appeal panel of the Tribunal as-
appeal signed to hear the appeal may dispose of the 

appeal by dismissing it or allowing it and, in al­
lowing the appeal, the panel may substitute its 
decision for the determination appealed against. 

Certificate (4) If the appeal panel finds that a person 

Registration of 
certificate 

has contravened the designated provision, the 
panel shall without delay inform the person of 
the finding and, subject to any regulations 
made under section 177, of the amount deter­
mined by the panel to be payable by the person 
in respect of the contravention and, if the 
amount is not paid to the Tribunal by or on be­
half of the person within the time allowed by 
the Tribunal, the Tribunal shall issue to the 
Minister a certificate in the form that may be 
established by the Governor in Council, setting 
out the amount required to be paid by the per­
son. 

2007, c. 19, s. 52. 

180.7 (I) If the time limit for the payment 
of an amount determined by the Minister in a 
notice of violation has expired, the time limit 
for the request for a review has expired, the 
time limit for an appeal has expired, or an ap­
peal has been disposed of, on production in any 
superior court, a certificate issued under section 
180.4, paragraph 180.S(b) or subsection 

180.6 ( 1) Le ministre ou toute personne 
concernee peut faire appel au Tribunal de la de­
cision rendue au titre de !'article 180.5. Le de­
lai d'appel est de trente jours. 

(2) La partie qui ne se presente pas a !'au­
dience portant sur la requete en revision perd le 
droit de porter la decision en appel, a moins 
qu' elle ne fasse valoir des motifs val ables justi­
fiant son absence. 

(3) Le comite du Tribunal peut rejeter l'ap­
pel ou y faire droit et substituer sa propre deci­
sion a celle en cause. 

(4) S'il statue qu'il y a eu contravention, le 
comite en informe sans delai l'interesse. Sous 
reserve des reglements pris en vertu de !'article 
177, ii l'informe egalement de la somme qu'il 
fixe et qui doit etre payee au Tribunal. En 
outre, a defaut de paiement dans le delai impar­
ti, ii expedie au ministre un certificat, etabli en 
la forme que le gouverneur en conseil peut de­
terminer, sur lequel est inscrite la somme. 

2007, ch. 19, art. 52. 

180. 7 ( l )  Sur presentation a la juridiction 
superieure, une fois le delai d'appel expire, la 
decision sur l'appel rendue ou le delai pour 
payer la sanction ou deposer une requete en re­
vision expire, selon le cas, le certificat vise a 
!'article 180.4, a J'aJinea J80.5b) OU au para­
graphe 180.6( 4) est enregistre. Des I ors, ii de­
vient executoire et toute procedure d'execution 

Appel 

Perte du droit 
d'appel 
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Recovery of 
costs and 
charges 

180.6(4) shall be registered in the court. When 
it is registered, a certificate has the same force 
and effect, and proceedings may be taken in 
connection with it, as if it were a judgment in 
that court obtained by Her Majesty in right of 
Canada against the person named in the certifi­
cate for a debt of the amount set out in the cer­
tificate. 

(2) All reasonable costs and charges attend­
ant on the registration of the certificate are re­
coverable in like manner as if they had been 
certified and the certificate had been registered 
under subsection ( 1 ). 

Amounts (3) An amount received by the Minister or 
received deemed. the Tribunal under this section is deemed to be public moneys 

public money within the meaning of the Finan-

References to 
"Minister'' 

Delegation by 
Minister 

Time limit for 
proceedings 

cial Administration Act. 

2007, c. 19, s. 52. 

180.8 ( 1) In the case of a violation referred 
to in subsection 177(1) or ( 1.1 ), every reference 
to the "Minister" in sections 180.3 to 180.7 
shall be read as a reference to the Agency or to 
a person designated by the Agency. 

(2) In the case of a violation referred to in 
subsection 177(2), the Minister may delegate to 
the Agency any power, duty or function con­
ferred on the Minister under this Part. 

2007, c. 19, s. 52; 2013, c. 31, s. 14. 

181. Proceedings in respect of a violation 
may be instituted not later than twelve months 
after the time when the subject-matter of the 
proceedings arose. 

peut etre engagee, le certiftcat etanl assimile a 
un jugement de cette juridiction obtenu par Sa 
Majeste du chef du Canada contre la personne 
designee clans le certificat pour une dette dont 
le montant y est indique. 

(2) Tous !es frais entralnes par l'enregistre­
ment du certificat peuvent etre recouvres 
comme s'ils faisaient partie de la somme indi­
quee sur le certificat enregistre en application 
du paragraphe (I). 

(3) Les sommes re9ues par le ministre ou le 
Tribunal au titre du present article sont assimi­
lees a des fonds publics au sens de la Loi sur la 
geslion des finances publiques. 

2007, ch. 19, art. 52. 

180.8 (1) S'il s'agit d'une contravention a 
un texte designe au titre des paragraphes 177( 1) 
ou (1.1 ), la mention du ministre aux articles 
180.3 a 180.7 vaut mention de !'Office ou de la 
personne que !'Office peut designer. 

(2) S'il s'agit d'une contravention a un texte 
designe au titre du paragraphe 177(2), le mi­
nistre peut deleguer a I 'Office !es attributions 
que lui confere la presente partie. 

2007,ch. 19, art. 52; 2013, ch. 31, art. 14. 

181. Les poursuites pour violation se pres­
crivent par douze mois a compter du fait gene­
rateur de !'action. 
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OFFICIAL STATUS 
OF CONSOLIDATIONS 

Subsections 31 (I) and (3) of the Legislation 
Revision and Consolidation Act, in force on 
June I, 2009, provide as follows: 

Published 3 I. (I) Every copy of a consolidated statute or 
consolidation is consolidated regulation published by the Minister 
evidence under this Act in either print or electronic form is ev· 

idcnce of that statute or regulation and of its contents 
and every copy purporting to be published by the 
Minister is deemed to be so published, unless the 
contrary is sho\\�1. 

Inconsistencies (3) In the event of an inconsistency between a 
in regulations consolidated regulation published by the Minister 

under this Act and the original regulation or a subse· 
quent amendment as registered by the Clerk of the 
Privy Council under the Statutory Instruments Act, 
the original regulation or amendment prevails to the 
extent of the inconsistency. 

NOTE 

This consolidation is current to May I, 2014. The 
last amendments came into force on March 28, 2014. 
Any amendments that were not in force as of May I, 
2014 are set out at the end of this document under 
the heading "Amendments Not in Force". 

CARACTERE OFFICIEL 
DES CODIFICATIONS 

Les paragraphes 31(1) et (3) de la Loi sur la 

revision et la codification des textes legislatifs, 

en vigueur le 1 er juin 2009, prevoient ce qui 
suit: 

31. (I) Tout exemplaire d'une loi codifiee ou d'un 
reglement codifie, publie par le ministre en vertu de 
la presente loi sur support papier ou sur support elec· 
tronique, fait foi de cette Joi ou de ce reglement et de 
son contenu. Tout exemplaire donne comme publie 
par le ministre est repute avoir ete ainsi publie, sauf 
preuve contraire. 

( ... ] 

(3) Les dispositions du reglement d'origine avec 
ses modifications subsequentes enregistrees par le 
greffier du Conseil prive en vertu de la Loi sur /es 
textes reglementaires l'emportent. sur Jes dispositions 
incompatibles du reglement codifie publie par le mi· 
nistre en vertu de la presente loi. 

NOTE 

Cette codification est a jour au I mai 2014. Les 
dernieres modifications sont entrees en vigueur 
le 28 mars 2014. Toutes modifications qui n'etaient 
pas en vigueur au l mai 2014 sont enoncees a la fin 
de ce document sous le titre « Modifications non en 
vigueur ». 
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Registration 
SOR/99-244 June 11, 1999 

CANADA TRANSPORTATION ACT 

Enregistrement 
DORS/99-244 Le 11 juin 1999 

LOI SUR LES TRANSPORTS AU CANADA 

Canadian Transportation Agency Designated Reglement sur les textes designes (Office des 
Provisions Regulations transports du Canada) 

P.C. 1999-1059 June 10, 1999 

His Excellency the Governor General in Council, on 

the recommendation of the Minister of Transport, pur­

suant to subsection 36( 1) of the Canada Transportation 

Act", hereby approves the Canadian Transportation 

Agency Designated Provisions Regulations, made by the 

Canadian Transportation Agency. 

"S.C. 1996, c. 10 

C.P. 1999-1059 Le lOjuin 1999 

Sur recommandation du ministre des Transports et en 

vertu du paragraphe 36(1) de la Loi sur les transports au 

Canada", Son Excellence le Gouverneur general en 

conseil agree le Reglement sur les textes designes (Office 

des transports du Canada), ci-apres, pris par !'Office des 

transports du Canada. 

' L.C. 1996, ch. I 0 



CANADIAN TRANSPORTATION AGENCY 

DESIGNATED PROVISIONS REGULATIONS 

INTERPRETATION 

[SOR/20 1 4-7 1 ,  s. l (F)] 

1. In these Regulations, "Act" means the Canada 

Transportation Act. 

SOR/20 1 4-7 1 ,  s. 2. 

DESIGNATION 

2. The provisions, requirements and conditions set 

out in column 1 of the schedule are designated for the 

purposes of subsections 1 77( 1 )  and ( 1 . 1 )  of the Act. 

SOR/20 14-7 1 ,  s. 2 .  

MAXIMUM AMOUNT 

3. The maximum amount payable in respect of a con­

travention of a provision, requirement or condition set 

out in column 1 of the schedule is the amount 

(a) in respect of a corporation, set out in column 2; 

and 

(b) in respect of an individual, set out in column 3 .  

SOR/20 1 4-7 1 ,  s. 3(E} 

COMING INTO FORCE 

4. These Regulations come into force on the day on 

which they are registered . 

REGLEMENT SUR LES TEXTES DESIGNES 

(OFFICE DES TRANSPORTS DU CANADA) 

DEFINITION 

[DORS/20 1 4-7 1 , art. l (F)] 

1. Dans le present reglement « Loi » s ' entend de la 

Loi sur !es transports au Canada. 

DORS/20 1 4-7 1 ,  art. 2. 

DESIGNATION 

2. Pour !'application des paragraphes 1 77( 1 )  et ( 1 . 1 )  
d e  l a  Loi, les dispositions, !es obligations et Ies condi­

tions mentionnees a la colonne 1 de !' annexe sont des 

textes designes. 

DORS/20 1 4-7 1 ,  art. 2. 

MONT ANT MAXI MAL DE LA SANCTION 

3. Le montant maximal de la sanction prevue pour 

toute contravention d 'un texte designe vise a la colonne 

I de I '  annexe est : 

a) dans le cas d ' une personne morale, le montant in­

dique a la colonne 2; 

b) dans le cas d 'une personne physique, le montant 

indique a la colonne 3 .  

DORS/20 14-7 1 ,  art 3(A}. 

ENTREE EN VIGUEUR 

4. Le present reglement entre en vigueur a la date de 

son enregistrement. 



SCHEDULE 
(Sections 2 and 3) 

Column 1 Column 2 

Maximum Amount 
Provision, Requirement Payable -

Item or Condition Coreoration ($) 

Canada Transportation Act 

I .  Section 57 25,000 

2 Section 59  25,000 

2. 1 Subsection 64( I )  1 0,000 

2.2 Subsection 64( I 1 )  10 ,000 

3. Subsection 64(2) 25,000 

3 . 1  Paragraph 66( I )(a) 25,000 

3 .2 Paragraph 66( I )(b) 25,000 

3 .3  Paragraph 66( I )(c) 25,000 

3 .4 Subsection 66(2) 25,000 

3 . 5  and 3 .6  [Repealed, SOR/2009-28, s .  4] 

3 .7 Subsection 66(8) 25,000 

4 Paragraph 67( I )(a) 1 0,000 

4. I Paragraph 67( I )(a. I )  1 0,000 

5 Paragraph 67( 1 )(c) 5,000 

6 Subsection 67(2) 5,000 

7 Subsection 6 7( 3 )  1 0,000 

Subsection 67( 4) 5,000 

8 . 1 Paragraph 67. l (a) 25,000 

8 .2 Paragraph 67. J (b) 25,000 

8 .3  Paragraph 67. l (c) 25,000 

8.4 Subsection 67 2(2) 25,000 

9. Subsection 68(2) 25,000 

9. I Subsection 68(3) 1 0,000 

10 .  Subsection 7 I (2) 25,000 

I I  Subsection 74(2) 25 ,000 

12 .  Section 82 25,000 

I 3 .  Section 83 J 0,000 

1 3  O J  Any requirement 1 00,000 
imposed under 
section 1 69 .37 

I 3 . 1  Subsection 1 72(3) 25,000 

14 .  Subsection I 78(5) 5,000 

Air Transportation Regulations 

1 5 .  Paragraph 7( I )(a) 25,000 

1 6  Paragraph 7 (  I )(b) 25,000 

1 7 .  Subsection 7(3) 25,000 

1 8 . Subsection 7(4) 25,000 

1 9 .  Subsection 8( I )  1 0,000 

20. Subsection 8(2) 5,000 

SOR/99-244 - May 1, 2014 

Column 3 

Maximum Amount 
Payable -
Individual ($) 

5,000 

5,000 

2,000 

2,000 

5,000 

5,000 

5,000 

5,000 

5,000 

5,000 

2,000 

2,000 

1 ,000 

1 ,000 

2,000 

1 ,000 

5,000 

5,000 

5,000 

5,000 

5,000 

2,000 

5,000 

5,000 

5,000 

2,000 

1 00,000 

5,000 

1 ,000 

5,000 

5,000 

5,000 

5,000 

2,000 

1 ,000 

2 

Article 

I .  

2 .  

2. 1 

2 .2 

3 .  

3 .  I 

3 .2  

33 

3 .4 

ANNEXE 
(articles 2 et 3) 

Colonne 1 Colonne 2 Colonne 3 

Montant maximal Montan! maximal de 
de la sanction - la sanction -

Texte desi�ne Personne morale ($) Personne Eh}'.sigue ($) 
Loi sur /es transports au Canada 

Article 57 

Article 59 

Paragraphe 64( 1 )  

Paragraphe 64( I .  I ) 

Paragraphe 64(2) 

Al inea 66( l )a) 

Alinea 66( l )b) 

Alinea 66( l )c) 

Paragraphe 66(2) 

25 000 

25 000 

10 000 

JO 000 

25 000 

25 000 

25 000 

25 000 

25 000 

5 000 

5 000 

2 000 

2 000 

5 000 

5 000 

5 000 

5 000 

5 000 

3 . 5  et 3 .6  [Abroges, DORS/2009-28, art. 4) 

3 . 7  

4 .  

4 . 1 

5 .  

6 .  

7 .  

8 .  

8 .  I 

8 .2 

8 .3 

8.4 

9 .  

9. 1 

J O. 

I I . 

1 2. 

I 3 .  

1 3  0 1  

1 3 .  l 

1 4 .  

1 5 .  

1 6. 

1 7. 

1 8 .  

1 9. 

20. 

Paragraphe 66{8) 

Al inea 67( 1 )a) 

Alinea 67( I )a. /)  

Alinea 67( 1 )c) 
Paragraphe 67(2) 

Paragraphe 67(3) 

Paragraphe 67(4) 

Alinca 67. l a) 

Alinea 67. I b) 

Alinea 67. l c) 

Paragraphe 67 .2(2) 

Paragraphe 68(2) 

Paragraphe 68(3) 

Paragraphe 71 (2) 

Paragraphe 74(2) 

Article 82 

Article 83 

Toute obi igation 
imposee en vertu de 
I 'article 1 69.37 

Paragraphe 1 72(3) 

Paragraphe 178(5) 

25 000 

1 0  000 

10 000 

5 000 

5 000 

1 0  000 

5 000 

25 000 

25 000 

25 000 

25 000 

25 000 

JO 000 

25 000 

25 000 

25 000 

1 0  000 

1 00 000 

25 000 

5 000 

5 000 

2 000 

2 000 

I 000 

I 000 

2 000 

I 000 

5 000 

5 000 

5 000 

5 000 

5 000 

2 000 

5 000 

5 000 

5 000 

2 000 

1 00 000 

5 000 

I 000 

Reglement sur /es transports aeriens 

Alinea 7( 1 )a) 

Alinca 7( I )b) 

Paragraphe 7(3) 

Paragraphe 7( 4)  

Paragraphe 8( 1 )  

Paragraphe 8(2) 

25 000 

25 000 

25 000 

25 000 

1 0  000 

5 000 

5 000 

5 000 

5 000 

5 000 

2 000 

I 000 



Item 

2 1 .  

22. 

23 

24 

25. 

26. 

27. 

28.  

29.  

30. 

3 1  

32.  

33 .  

34 .  

35 .  

36 

37 

38  

Column 1 Column 2 

Maximum Amount 
Provision, Requirement Payable -
or Condition Corporation ($) 

Subsection 8 2( 1 )  10,000 

Subsection 8 .2(4) 25,000 

Subsection 8 .2(6) 25,000 

Subparagraph 8 3(1 )(b) 25 ,000 
( i i )  

Subsection 8 .5( I ) 
Subsection I 0(2) 

Subsection 1 4( I )  
Subsection 1 5(3 )  

Paragraph 1 8( a) 

Paragraph I 8(b) 

Paragraph I 8(c) 

Section 1 9  

Paragraph 20(a) 

Paragraph 20(b) 

Section 80 

Section 8 I 

Section 82 

Section 83 

1 0,000 

5,000 

5,000 

5,000 

25,000 

25,000 

J 0,000 

5,000 

1 0,000 

1 0,000 

25,000 

5,000 

1 0,000 

5,000 

39. to 42. [Repealed, SOR/2009-28, s. 6] 

43 .  Subsection 84(2) 1 0,000 

44 

45.  

46 .  

47 .  

48 .  

49  

50  

5 1 .  

52. 

53 .  

54. 

55.  

56.  

57.  

58  

59. 

60. 

6 1 .  

62. 

63. 

64. 

Section 85 

Subsection 86( I )  

Subsection 86(2) 

Section 87 

Subsection 88( I ) 
Paragraph 93( 1 )(a) 

Paragraph 93( I )(b) 

Paragraph 93( I )(c) 
Paragraph 93( I )(d) 

Paragraph 93( I )(e} 

Subsection 95(2) 

Paragraph 95(3)(a) 

Paragraph 95(3)(c) 

Paragraph 95(3)(e) 

Paragraph 95(3)(!) 

Section 96 

Section 97 

Paragraph 99( I )(a) 

Paragraph 99( I )( b)  

S ubsection 99(3 ) 

Section J OO 

1 0,000 

1 0,000 

1 0,000 

5,000 

1 0,000 

25,000 

25,000 

25,000 

25,000 

5,000 

25,000 

5,000 

25,000 

25,000 

5,000 

5,000 

1 0,000 

5,000 

1 0,000 

1 0,000 

5 ,000 

DORS/99-244 - 1 mai 2014 

Column 3 

Maximum Amount 
Payable ­
Individual ($) 
2,000 

' 
5,000 

5,000 

5,000 

2,000 

1 ,000 

1 ,000 

1 ,000 

5,000 

5,000 

2,000 

1 ,000 

2,000 

2,000 

5,000 

1 ,000 

2 ,000 

1 ,000 

2,000 

2,000 

2,000 

2,000 

1 ,000 

2,000 

5,000 

5 ,000 

5,000 

5,000 

1 ,000 

5,000 

1 ,000 

5,000 

5,000 

1 ,000 

1 ,000 

2,000 

1 ,000 

2,000 

2,000 

1 ,000 

3 

Calonne 1 

Article Texte designe 

2 1 .  Paragraphe 8.2( I )  

Paragraphe 8 .2( 4 )  

Paragraphe 8.2(6) 

Colonne 2 Colonne 3 

Montan! maximal Montan! maximal de 
de la sanction - la sanction -
Personne morale ($) Personne physique ($) 
J O  000 2 000 

25 000 

25 000 

22. 

23. 

24. Sous-al inea 8.3( J )b) 25 000 
(ii) 

5 000 

5 000 

5 000 

25. 

26. 

27. 

28. 

29. 

30. 

3 1 .  

32. 

33 .  

34. 

35 

36 

37. 

38. 

Paragraphe 8.5( 1 )  

Paragraphe I 0(2) 

Paragraphe 1 4( I )  

Paragraphe 1 5(3)  

Alinea ! Sa) 

Alinea 1 8b)  

Alinea 1 8c) 

Article 1 9  

Alinea 20a) 

Alinea 20b) 

Article 80 

Article 8 1  

Article 82 

Article 83 

JO 000 

5 000 

5 000 

5 000 

25 000 

25 000 

1 0  000 

5 000 

1 0  000 

J O  000 

25 000 

5 000 

JO 000 

5 000 

39. a 42. [Abroges, DORS/2009-28, art. 6] 

43. Paragraphe 84(2) 1 0  000 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

5 1 .  

52. 

53. 

54. 

55. 

56. 

57. 

5 8  

59. 

60. 

6 1 .  

62. 

63. 

64. 

Article 85 

Paragraphe 86( I )  

Paragraphe 86(2) 

Article 87 

Paragraphe 88( 1 )  

Alinea 93( 1  )a) 
Al inea 93( 1  )b) 

Al inea 93(1 )c) 
Alinea 93( 1  )d) 

Alinea 93( l )e) 
Paragraphe 95(2) 

Alinea 95(3)a) 

Alinea 95(3)c) 

Al inea 95(3)e) 

Alinea 95(3)/) 

Article 96 

Article 97 

Alinea 99( I )a) 

Alinea 99( I )b) 

Paragraphe 99(3) 

Article J OO 

1 0  000 

1 0  000 

1 0  000 

5 000 

1 0 000 

25 000 

25 000 

25 000 

25 000 

5 000 

25 000 

5 000 

25 000 

25  000 

5 000 

5 000 

1 0  000 

5 000 

JO 000 

1 0  000 

5 000 

2 000 

I 000 

J 000 

I 000 

5 000 

5 000 

2 000 

I 000 

2 000 

2 000 

5 000 

l 000 

2 000 

J 000 

2 000 

2 000 

2 000 

2 000 

1 000 

2 000 

5 000 

5 000 

5 000 

5 000 

l 000 

5 000 

I 000 

5 000 

5 000 

1 000 

l 000 

2 000 

I 000 

2 000 

2 000 

I 000 



Item 

65.  

66 .  

67 .  

68 .  

69 .  

70. 

7 1 .  

72. 

73. 

74. 

75. 

76. 

77. 

78.  

79.  

80. 

8 1  

82. 

83. 

84. 

84. I 

85. 

85. I 

86. 

87. 

88 

89. 

90. 

9 1  

92. 

93. 

94 

95. 

96. 

96. l 

96.2 

96.3 

96.4 

96.5 

96.6  

96.7 

96.8 

Column I Column 2 

Maximum Amount 
Provision, Requirement Payable -
or Condition Corporation ($) 

Subsection 1 0 1  ( I )  25,000 

Section 1 02 5,000 

Paragraph I 03.2( 1  )(a) 25 ,000 

Subsection 1 03 .2(2) 25,000 

Subsection 1 03.2(3) 

Section 1 03 . 3  

Paragraph 1 03 .4(a) 

Paragraph 103 .4(b) 

Paragraph l 07[ l )(/) 

Paragraph I 07( I )(/) 

Paragraph I 07( I )(111) 
Paragraph I 07( 1 )(11) 
Paragraph 1 07( 1 )(0) 

Paragraph I 07( I )(p) 

Subsection 1 1 0( 1 )  

Paragraph 1 1 0(3 )(a) 

Paragraph I I 0(3 )( b) 

Subsection 1 1 0( 4) 

Subsection 1 1 0(5) 

Subsection 1 1 6( 1 )  

Subsection 1 1 6(2) 

Subsection 1 1 6(3 )  

Section 1 1 6. I 

Subsection 1 27(4) 

Subsection 1 27. 1 (2} 

Subsection 129( 1 )  

Paragraph ! 35 . 3( l )(a) 

Paragraph 1 35 .3( I )(b) 

Paragraph 1 35 .3( I )(c) 

Paragraph I 3 5 J ( I )( d) 
Subsection 1 35 .3(2) 

Subsection 1 35 .3(3) 

Paragraph l 35 .3(4)(b) 

Paragraph 1 35 . 3(4)(c) 

Paragraph 1 35 . 8( 1 )(a) 

Paragraph 1 35 . S( l )(b) 

Paragraph 1 35 .8(  1 )( c) 
Paragraph 1 35 .8( l )(d) 

Paragraph 1 35 8( ! )(e) 

Paragraph 1 3  5 .  8( I )(/) 
Subsection 1 35 . 8(2) 

Subsection 1 35 .8(3)  

1 0,000 

1 0,000 

1 0,000 

1 0,000 

500 

500 

500 

500 

500 

500 

1 0,000 

1 0,000 

25 ,000 

1 0,000 

1 0,000 

1 0,000 

1 0,000 

5,000 

1 0,000 

5,000 

5 ,000 

25,000 

1 0,000 

5,000 

5,000 

5,000 

10 ,000 

5,000 

500 

5,000 

25,000 

25,000 

25,000 

5,000 

5,000 

5,000 

5,000 

5,000 
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Column 3 

Maximum Amount 
Payable ­
lndividual ($) 

5,000 

1 ,000 

5,000 

5,000 

2,000 

2,000 

2,000 

2,000 

1 00 

J OO 

1 00 

1 00 

1 00 

1 00 

2,000 

2,000 

5,000 

2,000 

2,000 

2,000 

2,000 

1 ,000 

2,000 

1 ,000 

1 ,000 

5,000 

2,000 

1 ,000 

1 ,000 

1 ,000 

2,000 

1 ,000 

1 00 

1 ,000 

5,000 

5,000 

5,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

4 

Colonne I Calonne 2 Calonne 3 

Montant maximal Montant maximal de 
de la sanction - la sanction -

Article Texte designe Personne morale ($) Personne physique ($) 

65. Paragraphc I 0 l ( I )  2 5  000 5 000 

66. Article I 02 5 000 l 000 

67. Alinea 1 03.2(l )a) 25 000 5 000 

68.  Paragraphe I 03.2(2) 25 000 5 000 

69. 

70. 

7 1  

72. 

73.  

74.  

75.  

76. 

77. 

78. 

79. 

80. 

8 1 .  

82. 

83 

84. 

84. 1 

85 .  

85. I 

86. 

87. 

88. 

89. 

90. 

9 1 .  

92 . 

93 .  

94. 

95. 

96. 

96. l 

96.2 

96.3 

96.4 

96.5 

96.6 

96.7 

96. 8  

Paragraphe 1 03.2(3) 

Article l 03.3  

Alinea 1 03 .4a) 

Alinca 103 .4b) 

Alinea 1 07( 1 )/) 

Alinea 1 07(1 )/) 
Alinea 1 07(1 )m) 

Alinea 1 07( l )n) 

Alinea 1 07( 1 )0) 

Alinea 1 07( 1  )p) 

Paragraphe 1 1 0( l )  

Al inea 1 1 0(3)a) 

Alinea 1 1 0(3)b) 

Paragraphe 1 1 0( 4) 

Paragraphe I 1 0( 5) 

Paragraphe 1 1 6( I )  

Paragraphe 1 1 6(2) 

Paragraphe 1 16(3) 

Article 1 1 6. I 

Paragraphe 1 27( 4) 

Paragraphe 1 27.  1 (2) 

Paragraphe 1 29( I )  

Alinea 1 35 .3 ( ! )a) 

Alinea 1 35 .3 ( 1  )b) 

Alinea ! 35 . 3 ( 1 )c) 

Al inea 1 35 .3 ( 1 )d) 

Paragraphe 1 35 .3(2) 

10 000 

1 0 000 

IO 000 

I O  000 

500 

500 

500 

500 

500 

500 

10 000 

1 0  000 

25 000 

1 0  000 

1 0  000 

1 0  000 

1 0  000 

5 000 

IO 000 

5 000 

5 000 

25  000 

10 000 

5 000 

5 000 

5 000 

IO 000 

Paragraphe 1 35 .3(3) 5 000 

Alinea 1 35 .3(4)b) 500 

Alinea 1 35.3(4)c) 5 000 

Alinea 1 3 5 . 8( l )a) 

Alinea 1 35 .8( l }b) 

Alinea 1 35 . 8( l )c) 

Alinea 1 35.8( l )d) 

Alinca 1 35 . 8 ( 1  )e) 

25 000 

25 000 

25 000 

5 000 

5 000 

Alinea 1 35 . 8( 1 )/) 5 ooo 

Paragraphe 1 35 .8(2) 5 000 

Paragraphe 1 35 .8(3)  5 000 

2 000 

2 000 

2 000 

2 000 

J OO 

1 00 

1 00 

1 00 

J OO 

1 00 

2 000 

2 000 

5 000 

2 000 

2 000 

2 000 

2 000 

1 000 

2 000 

I 000 

I 000 

5 000 

2 000 

I 000 

I 000 

1 000 

2 000 

I 000 

1 00 

I 000 

s 000 

5 000 

5 000 

I 000 

J 000 

I 000 

I 000 

I 000 
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Column I Column 2 Column 3 

Maximum Amount Maximum Amount 
Provision, Requirement Payable - Payable -

Item or Condition Corroration ($) Individual ($) 
96.9 Section 1 35 . 9  5,000 1 ,000 

96. 9 1  Section 1 35 . 9 1 5,000 1 ,000 

96.92 Section 1 35 .92 5,000 1 ,000 

97. Section 1 37 5,000 1 ,000 

98 .  Section 1 4 1  5,000 1 ,000 

99. Paragraph 1 44( b) 500 1 00 

1 00 .  Subsection 147( 1 )  1 0,000 2,000 

1 0 1  Subsection 147(2) 1 0,000 2,000 

1 02.  Subsection 1 48( I )  1 0,000 2,000 

1 03 .  Paragraph 14 8(2)(6) 1 0,000 2,000 

1 04 .  Subsection 1 48(3) 1 0,000 2,000 

1 05 Subsection 14 8(4) 1 0,000 2,000 

1 06 Subsection 1 48(5) 1 0,000 2,000 

1 07 Subsection 1 49( I )  1 0,000 2,000 

1 08 .  Subsection 149(2) 1 0,000 2,000 

1 09 .  Section 1 50 1 0,000 2,000 

1 1 0 .  Subsection 1 5 1  ( I )  1 0,000 2,000 

I l l . Subsection 1 5 1 (2)  1 0,000 2,000 

1 1 2 .  Section 1 53 1 0,000 2,000 

1 1 3 .  Section 1 54 1 0,000 2,000 

1 1 4 .  Subsection 1 55( I )  1 0,000 2,000 

1 1 5 .  Subsection 1 55(2) 1 0,000 2,000 

1 1 6 Subsection 1 55(3) 1 0,000 2,000 

1 1 7.  Subsection 1 55(4) 1 0,000 2,000 

Personnel Training for the Assistance of Persons with Disabilities 
Regulations 

1 1 8 .  Section 4 1 0,000 2,000 

1 1 9 Section 5 1 0,000 2,000 

120 Section 6 1 0,000 2,000 

1 2 1 .  Section 7 1 0,000 2,000 

1 22. Section 8 1 0,000 2,000 

1 23 .  Section 9 1 0,000 2,000 

1 24 .  Section 1 1  1 0,000 2,000 

SOR/200 1 -72, s. I ;  SOR/2009-28, SS. 4 to 8; SOR/20 1 2-298, s. 4; SOR/ 
20 1 4-7 1 ,  SS. 4(E), 5 .  

5 

Colonne I Colonne 2 Calonne 3 

Montan! maximal Montan! maximal de 
de la s anction - la sanction -

Article Texte desi!lne Personne morale ($) Personne I;hJ'.sigue ($) 
96.9 Article 1 35 . 9  

96. 9 1  Article 1 35 . 9 1  

96.92 Article 1 35 .  92 

97. Article 1 37 

98. Article 1 4 1  

99. Alinea 1 44b) 

1 00.  Paragraphe 1 47( 1 )  

1 0 1  Paragraphe 1 47(2) 

1 02.  Paragraphe 148( 1 )  

1 03.  Alinea 1 4 8(2)6) 

1 04.  Paragraphc 1 48(3) 

1 05 .  Paragraphe 1 48(4) 

1 06.  Paragraphe 1 4 8(5) 

1 07 Paragraphe 1 4  9( l )  

108 .  Paragraphe 1 4  9(2) 

1 09 .  Article 1 50 

1 1 0.  Paragraphe 1 5 1  ( I )  

I l l . Paragraphe 1 5 1  (2) 

1 1 2 .  Article 1 53 

1 1 3 .  Article 1 54 

1 1 4 .  Paragraphe 1 5  5( I )  

1 1 5 .  Paragraphe 1 5 5(2) 

1 1 6 .  Paragraphe 1 55(3) 

1 1 7 .  Paragraphe 1 55( 4 )  

5 000 

5 000 

5 000 

5 000 

5 000 

500 

10 000 

1 0  000 

1 0  000 

I O  000 

1 0  000 

1 0  000 

I O  000 

1 0  000 

1 0 000 

10 000 

IO 000 

1 0  000 

1 0  000 

1 0  000 

1 0  000 

1 0  000 

1 0  000 

1 0  000 

I 000 

I 000 

I 000 

I 000 

I 000 

1 00 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

Reglement sur la formation du personnel en matiere d'aide aux personnes 
ayant une deficience 

1 1 8 .  Article 4 I O  000 

1 1 9 .  Article 5 1 0  000 

1 20. Article 6 1 0  000 

1 2 1 .  Article 7 1 0  000 

1 22. Article 8 1 0  000 

1 23 .  Article 9 1 0  000 

1 24 .  Article 1 1  1 0  000 

DORS/200 1 -72, art. I ;  DORS/2009-28, art. 
DORS/20 1 4-7 1 ,  art. 4(A) et 5 .  

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

2 000 

4 a 8; DORS/20 1 2-298, art. 4 ; 
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Air Transportation Regulations, SOR/8 8-58, Part V. 1 

PART V. l 

ADVERTISING PRICES 

INTERPRETATION 

135.5 The following definitions apply in this Part. 

"air transportation charge" means, in relation to an air 
service, every fee or charge that must be paid upon the 
purchase of the air service, ' including the charge for the 
costs to the air carrier of providing the service, but ex­
cluding any third party charge. (jrais du transport ae­

rien) 

"third party charge" means, in relation to an air service 
or an optional incidental service, any tax or prescribed 
fee or charge established by a government, public au­
thority or airport authority, or by an agent of a govern­
ment, public authority or airport authority, that upon the 
purchase of the service is collected by the air carrier or 
other seller of the service on behalf of the government, 
the public or airport authority or the agent for remittance 
to it. (somme per9ue pour un tiers) 

"total price" means 

(a) in relation to an air service, the total of the air 
transportation charges and third party charges that 
must be paid to obtain the service; and 

(b) in relation to an optional incidental service, the to­
tal of the amount that must be paid to obtain the ser­
vice, including all third party charges. (prix total) 

SOR/20 1 2-298, s.  3 .  

135.6 For the purposes of subsection 86. 1 (2) of the 
Act and this Part, a prescribed fee or charge is one that is 
fixed on a per person or ad valorem basis. 
SOR/201 2-298, s. 3. 

APPLICATION 

135. 7 ( I )  Subject to subsection (2), this Part applies 
to advertising in all media of prices for air services with­
in, or originating in, Canada. 

PARTIE V. l 

PUBLICITE DES PRIX 

DEFINITIONS ET INTERPRETATION 

135.5 Les definitions qui suivent s 'appliquent a la 
presente partie. 

« frais du transport aerien )) s' en tend, a l'  egard d'  un ser­
vice aerien, de tout frais OU droit qui doit etre paye !ors 
de l ' achat du service, y compris les couts supportes par 
le transporteur aerien pour la fourniture du service, mais 
a ! ' exclusion des sommes pen;;ues pour un tiers. (air 

transportation charge) 

« prix total » S 'entend : 

a) a l ' egard d'un service aerien, de la somme des frais 
du transport aerien et des sommes pen;;ues pour un 
tiers a payer pour ce service; 

b) a l 'egard d'un service optionnel connexe, de la 
somme totale a payer pour ce service, y compris Jes 
sommes per9ues pour un tiers. (total price) 

« somme per9ue pour un tiers » S '  entend, a I '  egard d'  un 
service aerien ou d 'un service optionnel connexe, d 'une 
taxe OU d 'un frais OU droit vise a ! ' article 1 35 .6  etab]i  par 
un gouvernement, une autorite publique, une autorite ae­
roportuaire ou un agent de ceux-ci et qui est, lors de 
l' achat du Service, peryU par ]e transporteur aerien OU 
autre vendeur pour le  compte de ce gouvernement, de 
cette autorite ·au de cet agent afin de le Jui etre remis. 
(third party charge) 

DORS/20 1 2-298, art. 3 .  

135.6 Pour I' application du paragraphe 86 . 1 (2) de la 
Loi, les frais et droits vises sont ceux etablis par per­
sonne ou proportionnellement a une valeur de reference. 
DORS/201 2-298, art. 3 .  

CHAMP D' APPLICATION 

135.7 ( 1 )  Sous reserve du paragraphe (2), la presente 
partie s'applique a toute publicite dans !es medias rela­
tive aux prix de services aeriens au Canada ou dont le 
point de depart est au Canada. 
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(2) This Part does not apply to an advertisement that 
relates to 

(a) an air cargo service; 

(b) a package travel service that includes an air ser­
vice and any accommodation, surface transportation 
or entertainment activity that is not incidental to the 
air service; or 

(c) a price that is not offered to the general public and 
is fixed through negotiation. 

(3) This Part does not apply to a person who provides 
another person with a medium to advertise the price of 
an air service. 
SOR/20 1 2-298, s. 3.  

REQUIREMENTS AND PROHIBITIONS RELATING TO 

ADVERTISING 

135.8 ( I )  Any person who advertises the price of an 
air service must include in the advertisement the fol low­
ing information: 

(a) the total price that must be paid to the advertiser 
to obtain the air service, expressed in Canadian dollars 
and, if it is also expressed in another currency, the 
name of that currency; 

(b) the point of origin and point of destination of the 
service and whether the service is one way or round 
trip; 

(c) any limitation on the period during which the ad­
vertised price will be offered and any limitation on the 
period for which the service will  be provided at that 
price; 

(cl) the name and amount of each tax, fee or charge 
relating to the air service that is a third party charge; 

(e) each optional incidental service offered for which 
a fee or charge is payable and its t

_
otal price or range 

of total prices; and 

(j) any published tax, fee or charge that is not collect­
ed by the advertiser but must be paid at the point of 
origin or departure by the person to whom the service 
is provided. 

(2) La presente partie ne s 'applique pas a la publicite 
relative : 

a) a un service aerien de transport de marchandises; 

b) a un forfait comprenant un service aerien et tout lo­
gement, tout transport terrestre ou toute activite de di­
vertissement qui ne constitue pas un service connexe 
au service aerien; 

c) a un prix qui n'est pas offert au grand public et qui 
est fixe par voie de negociations. 

(3) La presente partie ne s 'appl ique pas a la personne 
qui fournit un media a une autre personne pour annoncer 
le prix d 'un service aerien. 
DORS/20 1 2-298, art. 3 .  

EXIGENCES ET INTERDICTIONS RELATIVES AUX PUBLICITES 

135.8 ( 1 )  Quiconque annonce le prix d 'un service ae­
rien dans une publicite doit y inclure !es renseignements 
suivants : 

a) le prix total a payer a l ' annonceur pour le service, 
en dollars canadiens, et, si le prix total est egalement 
indique dans une autre devise, la devise en cause; 

b) le point de depart et le point d'arrivee du service et 
s ' i l  s 'agit d'un aller simple ou d 'un al ler-retour; 

c) toute restriction quant a la periode pendant laquelle 
le prix annonce sera offert et toute restriction quant a 
la periode pour laquelle le service sera disponible a ce 
prix; 

cl) le nom et le montant de chacun des frais, droits et 
taxes qui constituent des sommes peryues pour un 
tiers pour ce service; 

e) !es services optionnels connexes offerts pour les­
quels Un frais OU Un droit est a payer ainsi que leur 
prix total OU echelle de prix total; 

f) Jes frais, droits ou taxes publies qui ne sont pas per­
yus par lui mais qui doivent etre payes au point de de­
part OU d'arrivee du service par la personne a qui ce­
Jui-ci est fourni. 
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(2) A person who advertises the price of an air service 
must set out all third party charges under the heading 
"Taxes, Fees and Charges" unless that infonnation is on­
ly provided oraJJy. 

(3) A person who mentions an air transportation 
charge in the advertisement must set it out under the 
heading "Air Transportation Charges" unless that infor­
mation is only provided orally.  

(4) A person who advertises the price of one direction 
of a round trip air service is exempt from the application 
of paragraph ( 1 )(a) ifthe foJJowing conditions are met: 

(a) the advertised price is equal to 50% of the total 
price that must be paid to the advertiser to obtain the 
service; 

(b) it is clearly indicated that the advertised price re­
lates to only one direction of the service and applies 
only if both directions are purchased; and 

(c) the advertised price is expressed in Canadian dol­
lars and, if it is also expressed in another currency, the 
name of that other currency is specified. 

(5) A person is exempt from the requirement to pro­
vide the information referred to in paragraphs ( 1  )(d) to 
(j) in their advertisement if the following conditions are 
met: 

(a) the advertisement is not interactive; and 

(b) the advertisement mentions a location that is read­
ily accessible where all the information referred to in 
subsection ( 1 )  can be readily obtained. 

SOR/20 1 2-298, s. 3 .  

135.9 A person must not provide information in an 
advertisement in a manner that could interfere with the 
abil ity of anyone to readily determine the total price that 
must be paid for an air service or for any optional inci­
dental service. 
SOR/20 1 2-298, s. 3. 

135.91 A person must not set out an air transportation 
charge in an advertisement as if it were a third party 

(2) Quiconque annonce le prix d'un service aenen 
dans une publicite doit y indiquer !es sommes per9ues 
pour un tiers pour ce service sous le titre « Taxes, frais et 
droits », a moins que ces sommes ne soient annoncees 
qu'oralement. 

(3) Quiconque fait mention d 'un frais du transport ae­
rien dans une publicite doit l ' indiquer sous le titre 
« Frais du transport aerien », a moins que le frais du 
transport ne soit annonce qu'oralement. 

(4) La personne qui annonce dans sa publicite le prix 
pour un aller simple d'un service aller-retour est exemp­
tee de ! ' application de l 'alinea ( l )a) si Jes conditions ci­
apres sont rem plies : 

a) le prix annonce correspond a cinquante pour cent 
du prix total a payer a l 'annonceur pour le service; 

b) il est clairement indique que le prix annonce n'est 
que pour un aller simple et qu'i l  ne s 'applique qu'a 
I '  achat d' un aller-retour; 

c) le prix annonce est en dollars canadiens et, s ' i l  est 
egalement indique dans une autre devise, la devise est 
precisee. 

(5) La personne est exemptee d ' inclure dans sa publi­
cite Jes renseignements vises aux alineas ( l )d) a/) si !es 
conditions ci-apres sont rem plies : 

a) la publicite n' est pas interactive; 

b) la publicite renvoie a un endroit facilement acces­
sible ou tous !es renseignements vises au paragraphe 
( 1 )  peuvent etre facilement obtenus. 

DORS/20 1 2-298, art. 3 .  

135.9 II  est interdit de presenter des renseignements 
dans une publicite d 'une maniere qui pourrait nuire a la 
capacite de toute personne de determiner aisement le 
prix total a payer pour un service aerien OU pour Jes ser­
vices optionnels connexes. 
DORS/20 1 2-298, art. 3 .  

135.91 I I  est interdit de presenter dans une publicite 
un frais du transport aerien comme etant une somme per-
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charge or use the term "tax" in an advertisement to de­
scribe an air transportation charge. 
SOR/20 1 2-298, s.  3 .  

135.92 A person must not refer to a third party charge 
in an advertisement by a name other than the name under 
which it was est�blished. 
SOR/2 0 1 2-298, s. 3 .  

c;ue pour un tiers ou d'y utiliser le terme « taxe » pour de­
signer un frais du transport aerien. 
DORS/20 1 2-298, art. 3 .  

135.92 II est interdit de designer dans une publicite 
une sornme perc;ue pour un tiers sous un nom autre que 
celui sous lequel elle a ete etablie. 
DORS/20 1 2-298, art. 3.  
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SOR/20 12-298 December 14,  2012 

CANADA TRANSPORTATION ACT 

Regulations Amending the Air Transportation Regulations and the 
Canadian Transportation Agency Designated Provisions Regu lations 
P .C. 2012- 1751 December 13, 2012 

H is Exce l lency the Governor General i n  Counci l ,  on the recommendatio n  of  the M i nister of  Transport, 
pursuant to subsection 36( 1)  of the Canada Transportation Act (see footnote a), approves the annexed 
Regulations Amending the Air Transportation Regulations and the Canadian Transportation Agency 
Designated Provisions Regulations, made by the Canad ian  Transportation  Agency .  

REGULATIONS AMENDING THE AIR TRANSPORTATION REGULATIONS AND THE CANADIAN 
TRANSPORTATION AGENCY DESIGNATED PROVISIONS REGULATIONS 

AIR TRANSPORTATION REGULATIONS 

1. The defi n ition "to l l "  in section 2 of the Air Transportation Regulations (see footnote 1) is 

repea led. 

2.  The Reg ulations a re a m ended by adding the fol lowi ng after section 2: 

2. 1 For the purposes of these Regu lations, "to l l "  means any fare, rate or charge  estab l ished by an a i r  
carrier i n  respect of  the sh ipment, transportation ,  care, hand l ing  or del ivery of  passengers or goods or 
of any service that is i n cidenta l to those services. 

3. The Reg u lations a re a mended by adding the fol l owing after Part V: 
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PART V. 1  

ADVERTISI NG PRICES 

I NTERPRETATION 

135.5 The fol lowing defin itions a pply in  this Pa rt. 

"a i r  transportation  charge" means, i n  relation  to a n  a i r  service, every fee or cha rge that must be paid 
upon the purchase of the a i r  service, i nc lud ing the charge for the costs to the air carrier of providing 
the service, but exclud ing any third party charge .  (frais du transport aerien) 

"th ird party charge" means, in relation to a n  a i r  service or a n  optional  incidenta l service, any tax or 
prescribed fee or cha rg e  estab l ished by a government, publ ic  authority or a i rport a uthority, or by a n  
agent o f  a government, publ i c  a uthority o r  a i rport a uthority, that u pon the purchase o f  the service is 
col lected by the a i r  carrier  or other sel l er of the service on behalf of the government, the publ ic  or 
a irport a uthority or the agent for rem ittance to it. (somme per<;ue pour un tiers) 

"tota l price"  means 

(a) in relation to a n  air service,  the tota l of the air transportation charges and third party 
charges that must be paid to obta i n  the service ;  and 

(b)  in  relation to a n  optiona l  inc identa l service, the total of  the amount that must be pa id  to 
obta in  the service,  i nc lud ing a l l  thi rd party charges. ( prix tota l )  

1 3 5 . 6  For the  purposes of  subsection  86 . 1 (2)  of  the  Act and this Part, a prescribed fee or charge is 
one that is fixed on a per person or ad valorem basis. 

APPLICATION 

135.7 ( 1 )  Subject to subsection  (2),  th is  Pa rt app l ies to advertising i n  a l l  media of prices for a ir  
services with in ,  or orig inating i n ,  Canada.  

(2) This Part does not a pply to a n  a dvertisement that relates to 

(a) a n  a i r  cargo service; 

(b) a package  travel service that i ncludes an air service and any accommodation,  surface 
transportation or enterta i nment activity that is n ot incidental to the a i r  service ;  or 

(c) a price that is not offered to the genera l  publ ic  and is fixed through neg otiation . 

(3)  Th is  Part does not a pp ly to a person who provides another person with a med ium to advertise the 
price of an air service. 

REQU I REMENTS AND PRO H I BITIONS RELATING TO ADVERTISING 

135.8 ( 1 )  Any person who advertises the pri ce of  an  a ir  service must i ncl ude i n  the  advertisement 
the fol lowing information : 

(a) the total p rice that m ust be pa id  to the advertiser to obta in  the a i r  service, expressed i n  
Canad ian  do l lars a n d ,  i f  it  is a lso expressed i n  another currency, the n a m e  o f  that currency; 

(b) the point of orig i n  a n d  point of desti nation of the service and whether the service is one 
way or round tri p ;  

(c) any l im itation on  the period d uring which the advertised price w i l l  be offered a n d  any 
l i mitation on  the period for which the service wi l l  be provided at that price ;  

(d) the name a nd a mount of  each tax, fee or charge rel ating to the a i r  service that i s  a third 
party charge;  

(e)  each optiona l  i ncidenta l  service offered for which a fee or cha rge is payable and  its total 
price or range of tota l prices; and  
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(f) a ny publ ished tax, fee or charge that is not col lected by the a dvertiser but must be pa id  at 
the point of orig in  or  departure by the person to whom the service is provided. 

(2) A person who advertises the price of an  air service m ust set out al l  th i rd party charges under the 
headi ng "Taxes, Fees and Charges" un less that i nformation  is only provided ora l ly .  

(3)  A person who mentions a n  a i r  tra nsportation  charge  in  the advertisement must set it out under 
the heading "Ai r Transportation Charges"  un less that information is only provided ora l ly.  

(4) A person who advertises the price of one d i rection of a round  trip a i r  service is exempt from the 
appl ication of paragraph ( l) (a) if the fol lowing conditions are met :  

(a) the advertised price i s  equa l  to 50% of the tota l price that m ust b e  pa id  to the advertiser 
to obta i n  the service; 

(b) it is c lea rly ind icated that the advertised price relates to only one d i rection of the service 
and  appl ies on ly if both d i rections are purchased;  and 

(c) the advertised price is  expressed i n  Canadian  do l lars and,  if it is a lso expressed i n  a nother 
currency, the name of that other cu rrency is specified .  

(5 )  A person is  exempt from the requ i rement to provide the i nformation referred to in  paragra phs ( 1 )  
(d) to (f) i n  thei r advertisement i f  the fol lowing  cond itions are met :  

( a )  the advertisement is not i nteractive; and  

(b) the  advertisement mentions a location  that is  read i ly accessib le where a l l  the i nformation 
referred to i n  subsection (1)  can be read i ly obta i ned . 

135.9 A person must not provid e  i nformation  i n  a n  advertisement in  a manner that cou ld  interfere 
with the ab i l ity of a nyone to read i ly  determ ine the tota l p rice that must be pa id  for an  a i r  service or for 
a ny optional  i nc idental service. 

135.91 A person m ust not set out an air transportation charge in  an  advertisement as if  it were a 
th i rd party charge or use the term "tax" i n  an  advertisement to descri be an  a i r  transportation charge .  

135.9 2  A person must not refer to a th ird party charge i n  an  advertisement by a name other than 
the name under which it was establ ished . 

CANADIAN TRANSPORTATION AGENCY DESIGNATED PROVISIONS REGULATIONS 

4. The sched ule the Canadian Transportation Agency Designated Provisions Regulations 
(see footnote 2) is a mended by adding the following a fter item 96: 

Item 

96. 1 

96 . 2 

96. 3 

Column 1 

Desig nated 
Provision 

Paragraph  1 3 5 . 8  
( l )(a) 

Paragraph  13 5 . 8  
( l) (b) 

Paragra p h  1 3 5 . 8  
( l) (c) 

Col umn 2 

Maxi m u m  Amo u nt of 
Pena lty - Corporation ( $ )  

25,000 

25,000 

25,000 

Col u m n  3 

Maxi m u m  Amount of 
Penalty - Individual ( $ )  

5,000 

5,000 

5,000 
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Col u m n  1 

Item 
Desig nated 
Provision 

96 .4  Paragraph  1 3 5 . 8  
( l) (d) 

9 6 . 5  Paragraph 1 3 5 . 8  
( l) (e) 

96 .6  Paragraph 1 3 5 . 8  
( l )(f) 

96 .  7 Subsection  
1 35 .8(2) 

96 .8  Subsection  
135 . 8(3)  

9 6 .9  Section  135 .9  

96 .91  Section  135 .91  

96 .92  Section 135 .92  

Col u m n  2 Col u m n  3 

Maxi m u m  Amou nt of Maxi m u m  Amount of 
Pena lty - Corporation ( $ )  Pena lty - I n d ivid ual ( $ )  

5,000 1 ,000 

5, 000 1,000 

5 ,000 1 ,000 

5,000 1 ,000  

5 ,000 1,000 

5 ,000 1,000 

5 ,000 1,000 

5 ,000 1,000 

COMING I NTO FORCE 

5. These Reg u lations come i nto force o n  the day o n  w h ic h  they a re reg istered u nder 
section 6 of the Statutory Instruments Act. 

Background 

REGULATORY IMPACT 
ANALYSIS STATEMENT 

( This statement is not part of the Regulations.) 

Interest in addressin g  a i r  service price advertis ing in Canada began to emerge a number of years 
ago .  In 2007, B i l l  C- 1 1, An Act to amend the Canada Transportation Act and the Railway Safety Act and 
to make consequential amendments to other Acts, proposed severa l  changes to the Canada 
Transportation Act (Act) . One of the proposed changes, section 86. 1 ,  which mandated the development 
of a i r  price advertis ing regulations, was i ncluded i n  this b i l l  but was not put i nto force due to industry 
and other concerns at the time .  

S ince 2007, there have been s ign ificant d evelopments i n  the a i r  services prici ng reg imes of  Canada's 
major economic partners. Regu lations govern ing  the advertisement of the price of air services were 
establ ished in the European Un ion i n  2008 . The Un ited States, wh ich has had a i r  fare advertis ing 
regu latory rules i n  p lace si nce 1992, u pdated its reg ime  i n  January 2012 to req uire a ir  price advertis ing 
to be based on the d isplay of a single total p rice . 
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Provincia l  leg islation a lso exists in  both Ontario and  Quebec, which regu lates the manner i n  which 
travel agents a nd wholesalers may advertise the price of travel services. 

In keeping w ith these worldwide trends, many of the key players in the Canad ian  air ind ustry have 
either begun to employ or have transitioned to some form of an a l l - i nclusive a i r  fare advertis ing format. 

In its role as a n  economic regu lator and aeronautica l authority, the Canad ian  Transportation Agency 
(Agency) admin isters reg ulations which govern the Canadian a i r  transportatio n  marketplace .  Based on 
the December 20 1 1  enactment of section  86. 1 of the Act, the Agency is a m en d i ng the Air 
Transportation Regulations (ATR) perta in ing  to the advertisement of the pri ce of a ir  services. 

Issue 

A sig nifica nt n umber of Canadians have expressed their  d ispleasure with rega rd to the manner in  
which the price of a i r  services is represented i n  advertisements. 

Specifica l ly,  they have ind icated that it is 

• d ifficult to determ ine the total price of an air service being offered in an a dvertisement when fuel 
surcharges, taxes, charges and other fees are not i ncl uded in the advertised price ;  

• frustrating  to i nvestigate purchasing an  a i r  service on ly  to fin d  out  that the  actua l  price of  the a i r  
service would be  s ignifi ca ntly g reater than the advertised price ;  and  

• d ifficult a nd t ime consuming to make comparisons between the  advertised prices of  d ifferent 
players which cou ld  lead to i nappropriate choices based on perceptions of advertised prices. 

At the industry l evel ,  sta keholders have a lso ind icated that they would welcome rules that would level 
the playing fie ld  and be app l icab le  to a nyone i nvolved in the a i r  market. 

Accountabi l ity wou ld  a lso be enha nced with the d isclosure of thi rd-party taxes, fees and  charges i n  
the advertised price .  

Objectives 

The amendments to the ATR (amendments) support two key objectives : 

Objective 1 - E nable consumers to readily determine the total price of an advertised air service 

The d isp lay of the total pri ce i n  a i r  service pri ce advertis ing reduces confusion and frustration as to 
the tota l price a nd increases tra nsparency. It a lso a l l ows consumers to m ore read i ly conduct price 
comparisons a nd make informed choices. 

Objective 2 - Promote fair competition between al l  advertisers in  the air service industry 

Regu lation  of a l l - i ncl usive a i r  price advertis ing promotes competitio n  by achiev ing a l evel playing  fie ld 
for a l l  persons who a dvertise the price of a i r  services with in ,  or orig inating  i n, Canada.  

Description 

The amendments req u i re a l l  persons who advertise the pri ce of a n  a i r  service to d isplay the tota l 
price, inclusive of a l l  fees, charges and  taxes. The i ntent of the amendments is to provide greater 
transparency in a i r  price advertis ing for consumers whi le  provid ing a l evel p laying fie ld for a l l  a i r  
service advertisers. 

Scope 

The amendments a pply to a ny person who advertises the price of a i r  services with in ,  or orig i nating 
in ,  Canada,  rega rd less of media . G iven the wide breadth of advertis ing of a i r  fares i n  the a i r  industry, 
the amendments do not specify categories of stakeholders subject to the regulation ( i .e .  a ir  carrier or 
travel agent), but rather focus more broadly on any person who engages i n  the activity of advertis ing 
the price of a n  a i r  service. 
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Exclusions 

The amendments do not app ly to a i r  cargo services or to services which are on ly offered "business to 
busi ness" rather than to the general publ ic .  In addition,  the amendm ents do not a pply to packaged 
travel services, which in add it ion to an air service include other features such as accommodation, 
cru ise, tours or car renta l .  

I n  keeping  with the scope o f  the Act, a i r  services that are excl uded from the appl ication o f  the Act are 
a lso excluded from the Amendments. Selected exam ples of such excluded a i r  services are aeria l  
surveying,  aeria l  i nspection a nd aeria l  fire-fighti n g .  A complete l ist of  excluded a ir  services is  provided 
in  section 56 of the Act a nd section  3 of the ATR.  

In order to  reta i n  the regu latory focus on the person responsib le  for the content of  the 
advertisement, the amendments d o  not a pply to a ny person whose sole  i nvolvement in the advertising 
of an  air service is the provision of the advertis ing medium, for example  newspaper publ ishers or rad io  
stations.  

Representation of total price 

The amendments requ ire the price represented i n  any advertisement 

• to be the total p rice,  incl usive of al l  taxes, fees and charges which a customer m ust pay in order 
to obta i n  a n d  comp lete the a i r  service ; 

• to include a m in imu m level of d escription of the a ir  service offered ,  incl ud ing 
• orig in  and d estination,  
• whether the service is  one way or roun d  tri p ,  and 
• l i mitations with respect to booking or travel avai labi l ity periods; and 

• to provide the customer with a breakdown of the taxes, fees and  charges which are paid to a 
third party . 

In acknowledgement of the techn ical d ifferences of the various m ed ia ,  some flexib i l ity is provided i n  
the reg ulatory text to accommodate the l i mitations of certa in  media by a l lowing the requ ired 
breakdown of i nformation i n  the advertisement to be provided at another l ocation .  For example,  i n  the 
case of announcement of the tota l a l l - inclusive price of an  a i r  service via a brief rad io  advertisement, 
the advertiser wou l d  be i n  compl iance with the regu latory text if the advertisement i ncluded the 
mention of a location  where a breakd own of necessary information (e . g .  taxes, fees and charges) could  
be obta i ned (e . g .  Web site or tol l -free telephone number. ) 

The amendments a lso requ ire that a consumer have access to a l i st ing of any optional  services 
offered by the service p rovider for a fee or charge, a nd that the price, or range of prices for each 
service be displayed as the tota l a mount that m ust be paid to obta i n  the service, i nclud ing a l l  th ird­
party cha rges. 

Amendments to the Canadian Transportation Agency Designated Provisions Regulations 

To ensure enforcement of the amendments, the Canadian Transportation Agency Designated 
Provisions Regulations are being a mended to permit the issuance of admin istrative monetary penalties . 
The text a lso i ncl udes the designated sections of the a mendments and  the maxim um amou nt of the 
penalty that can be a pp l ied to either a corporation or an  ind ividua l . 

Consultation 

Prior to prepubl ication of the proposed amendments i n  the Canada Gazette, Part I, the Agency 
u ndertook an  extensive consultation  i n  Jan uary and  February 2 0 1 2  with a i r  i ndustry sta keholders,  
consumer associations and mem bers of the genera l  publ ic .  Input gathered from these consultations 
was ca refu l ly considered in the development of the d raft Reg ulations. 

The proposed a m endments were prepubl ished in the Canada Gazette, Part I, on  June 30,  20 12,  
fol lowed by a 75-day consultation period end ing on  September 1 3 ,  2012 .  In addit ion, i dentified 
sta keholders were targeted with d i rect ma i l i ngs to inform them of the prepubl ication and the 
opportunity to comment .  This d i rect ma i l i ng  was further  supported by a concerted effort to engage 
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electronic and  pri nt media outlets. In response, a total of 18 comments were received,  13  from 
industry sta keholders a n d  5 from the genera l  p ubl ic .  

Al l  submissions received expressed support for the overa l l  objectives of the proposed amendments. 
The com m ents received fel l  i nto six categories : 

1 .  Scope; 
2 .  Publ ish ing fees, taxes a nd charges not col lected by the carrier; 
3. Implementation  costs; 
4. Penalties; 
5. Optiona l  incidenta l services; and  
6.  Clarifications. 

1 .  Scope 

• The majority of a i r  i n dustry sta keholders were strong ly supportive of i nclud ing advertis ing by 
travel agencies with i n  the scope of the Reg ulations.  However, a s ingle commenter advocated 
exclud ing them a ltogether. 

• Three air industry sta keholders stated that they were in  favour of includ ing packaged travel 
services i n  the Regu lations.  

Subsectio n  86 . 1 ( 1 )  of the enabl ing legislation d i rects the Agency to make regulations respecting 
advertis ing,  i n  a l l  media,  of prices for a i r  services with i n, or orig i nating in ,  Canada . As some provinces 
regu late the manner in which travel agents advertise their services, the Agency wi l l  consult with those 
provinces as part of the · imp lementation  and  enforcement of the Regu lations.  

With respect to packaged travel services, subsection 86. 1 ( 1) of the Act o n ly refers to the 
advertisement of "air services. " As packaged travel services i nclude an assortment of travel services 
inc luding car renta ls, hote ls  a nd hol iday cruises among others, the advertis ing of such packaged 
services is beyond the l eg islative scope of these amendments.The Agency a lso notes that the majority 
of travel agents and wholesa lers are based i n  Ontario and  Quebec a nd are a l ready subject to provincia l  
leg islation which governs the manner i n  which advertis ing of  the price of  packaged travel services may 
be presented .  

• The Agency received one com ment which identified loyalty programs as "m is leading advertis ing" 
that should be subject to regu lation .  The Agency also received one submission which 
recomm ended that loyalty programs be specifica l ly excl uded from the proposed Regulations .  

As noted in  the RIAS which acco m pa nied the prepubl ication,  the Agency remains of the op in ion that 
loyalty programs constitute a business practice a n d  are not withi n  the regu latory scope of the proposed 
a mendments. After consideration of both comments received, the Agency does not recommend any 
change to the pro posed amendments and  wi l l  proceed with them as orig ina l ly prepubl ished in the 
Canada Gazette, Part I .  

• Three a i r  industry sta keholders com mented that under the Regu lations, U . S .  a ir carriers would  be 
permitted to advertise i n  Canada fl ights that occur entire ly i n  the United States without a dhering 
to the Canad ian  Regu lations .  

As  was recognized by  severa l commenters, the  l eg is lative a uthority found in  section 86. 1 of  the  Act 
extends only to a i r  services "with i n, or orig i nating  i n "  Canada .  Therefore, expansion beyon d  the 
existi ng a uthority provided in the Act to fl ights outside Canada is beyond the scope of the amendments. 

• One com menter i nd i cated that the Agency had i nadequate remedia l  a nd enforcement 
mechan isms.  Specifica l ly, the com menter n oted that 

• the Agency does not have the power to order a payment of compensation  to any person 
affected by a fa i l u re to comply with the proposed amendments; and 

• the proposed fin es a re unreasonably  low a n d  wou ld  fa i l  to  serve as a deterrent to breach ing the 
provisions or to provide an i ncentive for comp l iance. 
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This com menter recognized that neither of these two points fa l ls  with i n  the scope of the proposed 
a mendments and that changes to the enabl ing l eg islation would  be necessary to address these 
e lements. 

To support comp l iance, the Agency wi l l  work with advertisers of the price of a i r  services to p rovide 
ed ucational  and other gu idance materia ls  to assist in the transition to the new reg ime .  The Agency wi l l  
monitor compl iance with the proposed amendments and wi l l  conduct enforcement us ing its authority 
under the Act. 

As with a l l  Agency enforcement actions, the determination of what corrective measures and/or 
penalties are assessed for a contravention  is based on a number of factors, i nclud ing the frequency and 
nature of the offence. 

The Agency is of the op in ion that it has sufficient enforcement and education m echanisms to 
effectively i mplement the proposed amendments. 

2. Publ ish ing fees, taxes and charges not col lected by the carrier 

• Severa l a i r  i ndustry sta keholders were not in favour of i nc luding paragraph  1 3 5 . S ( l) (f) of the 
regu latory text, a paragra p h  that refers to "any tax, fee or  charge not col lected by the 
advertiser" but paid by the a i r  travel ler.  The comments a lso suggested that compl iance costs 
associated with the creation and ongoing updating of a data base of such charges on a worldwide 
basis cou ld  be significant.  

The Agency is confident that existi ng ind ustry manua ls,  tools and databases provide appropriate 
reference materia l  to inform the i n dustry of such publ ished charges to support them i n  conveying these 
additional  costs to the consumer. It was a lso noted that no quantitative evidence was provided by 
those who made this comment to su bstantiate the c la im of sign ificant compl iance costs. 

3. I mplementation costs 

• Two a i r  i nd ustry sta keholders suggested that the costs of implementi ng the computer system 
changes requ i red to com ply with the Regu lations cou ld  req u i re a s ign ificant i nvestment i n  terms 
of t ime, resources and  p rogramming .  

The Agency n oted that no documentatio n  was provided by  those who  made  th is  comment to  support 
the ir  assertion  that a s ign ificant i nvestme nt would be requ i red in order to comply with the proposed 
a mendments. The Agency notes the a i r  industry has a l ready m oved towards some form of a l l - inclusive 
price format, in part due to s imi lar  reg u latory reg imes in the European Un ion and  the U nited States. In 
l ight of the progress made to date by the industry, the Agency is of the view that any additiona l  costs 
of compl iance woul d  be m inor and  non-recurring .  

4 .  Penalties 

• A sing le member  of the genera l  pub l ic  com mented that the maxim u m  admin istrative moneta ry 
pena lties associated with the Regu lations are too l ow to provide a reasonable d eterrent. 

To enforce the Agency's proposed amendments, the Agency may levy an  admin istrative monetary 
penalty up  to the existin g  maximu m value of a penalty as specified i n  the Act. The Agency has made 
com parisons and  fou n d  that the va l ue of the admin istrative monetary pena lties it may apply are in  
keeping with the va l u e  foun d  i n  other i nternational  reg imes. 

5. Optional incidental services 

• One m em ber of the genera l  publ ic  suggested that a defin ition  of "optional  incidenta l service" be 
incl uded i n  the Regu lations to e l im in ate any confusion as to what charges/fees should be 
i ncluded i n  the tota l price advertised . The same com menter advocated that carry-on a n d  
baggage fees should b e  specifica l ly included i n  t h e  advertised price. 

The Agency remains  of the view that the purpose of the regu latory regime is to foster transparent 
pricing and not to d i ctate business p ractices. The Agency notes that market cond it ions and consumer 
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demand create a wide scope to what may constitute an  optional  incidenta l service a nd whether or not 
this service may be subject to a charge.  The p roposed a mendments requ i re the advertiser to make the 
purchaser awa re of these charges and requ i re that the advertised price for any optional  i ncidental 
charge be presented in the total price format. 

6. Clarifications 

• A smal l  number of comments were received from both a i r  i ndustry sta keholders and members of 
the general pub l ic  seeki ng clarification  on certa i n  e lements of the Regulations.  

• One stakeholder specifica l ly requested the add ition  of the word "carrier" to be added i n  addition 
to the term "advertiser. " 

In add ition  to specific word i ng changes to expand or  reduce the scope of the proposed amendments, 
as noted a bove, the Agency a lso received a smal l  number of comments which e ither questioned the 
meaning of the p roposed text of the a mendment or  wh ich suggested changes to proposed defin itions. 
The Agency has carefu l ly  reviewed the regu latory text and d etermi ned that no cha nges are requi red ;  
however, to  p rovide further clarity, the Agency has  developed, i nformed by  these consultations, 
add itiona l  g uida nce materia l  which it wi l l  make ava i lab le  via its Web site to al l  advertisers a nd to the 
Canadian pub l ic. 

The Agency is confident that the defin ition of advertiser is sufficient to encompass any person who 
advertises, includ ing a "carrier . " 

Therefore, i n  conclusion,  after carefu l consideration of a l l  comments received, the Agency is of the 
view that no changes to the regu latory text are requ i red .  The Agency wi l l ,  however, work with a i r  
industry sta keholders and other i nterested parties to  provide clarification  and to faci l itate compl iance. 

"One-for-One" Rule 

The "One-for-One" Rule  d oes not a pply as the Regu lations a re not expected to result in any 
incrementa l a d m i n istrative burden on  business. 

Small busi ness lens 

In l ight of the progress to date a nd continued evol ution of the air i ndustry towards some form of a 
s ing le price format, the Agency has determ i ned that any costs of compl iance with the amendments 
woul d  be m i nor, non-recurring and woul d  not have a d isproportionate effect on smal l  businesses i n  
Canada . 

Given the frequency with which the a i r  travel industry makes prici ng changes i n  advertisements and 
produces new advertisements, a ny costs associated with changes requ i red by the amendments would 
be minor and  cou ld  be a bsorbed as part of the regu lar  business cycle .  

The new reg u latory requi rements would not i mpose a ny add it ional admin istrative burden on  
businesses i n  rel ation to  the reporti ng of  i nformation  or  the completion of  forms or schedules by 
industry for submissio n  to the Agency .  

Rationale 

The consultatio n  process fol lowin g  prepub l ication in the Canada Gazette, Part I ,  confi rmed broad 
support for the objectives of the amendments from both industry sta keholders and  consumers. 

Objective 1 - Enable consumers to readily determine the total price of an advertised air service 

The amendments w i l l  requ i re advertisers to provide consumers with the tota l p ri ce,  i ncl usive of a l l  
taxes, fees and  charges, which must b e  p a i d  t o  obta i n  and  com plete travel .  The objective is t o  provide 
consumers with the ab i l ity to read i ly  compare advertised prices for a i r  services, regard less of where 
they l ive i n  Canada and  a lso to ensure an appropriate l evel of harmonization with a i r  price advertis ing 
formats found i n  the America n and European markets. 

It is a nticipated that there wou ld  be no cost to consumers as the result of the amendments . 
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The advertis ing of products and services is subject to consumer protection l eg is lation  of genera l  
app l ication at th e  federa l  l evel through th e  Competition Act and  at  the  provincia l  l evel through 
provincia l  leg is lation .  Certa i n  matters respecting m is lead ing and d eceptive acts and practices fa l l  under 
the purview of the Competition Bureau .  

It i s  the a dvertisers' responsibi l ity to ensure that they comply with a l l  app l icab le  l egis lation respecting 
advertisi ng of p ri ces, not just the ATR. 

Objective 2 - Promote fair competition in the air  service industry 

With respect to the second objective, to the extent possible, the amendments harmonize the 
Canad ian a i r  fare advertisement regime  with those of its major economic partners and provincia l  
governments. For  a i r  carriers and other advertisers that a lso a dvertise in  the American or European 
markets, the amendm ents are in  keeping with these regimes. 

Fol lowing the Government of Canada's announcement in  December 20 1 1  of its i ntention to d evelop 
reg u lations i n  the a rea of a ir  services price advertis ing, a number of the major a i r  carriers proactively 
adopted some form of a "s ing le price" advertis ing format. Severa l of the large travel agencies and tour 
operators either were a l ready using or have recently adopted s imi lar  "s ing le price"  advertis ing 
practices .  

As noted, one a i r  carrier d id  mention that fi nancia l  costs for comp l iance with the amendments could 
be s ign ificant but d id  not provide a ny evidence to support this position . Based on the Agency's previous 
consultations with the a i r  service industry, however, and  ta king i nto account the experience of both the 
United States and  the European Union,  the Agency remains of the op in ion that the cost of changing key 
forms of advertis ing materia ls  to comply with the amendments woul d  be minor and would have no 
effect on  the price of purchasing space in  advertis ing media . 

In  determ in ing  the i m pact on  the industry, the Agency noted that the majority of travel agents and 
wholesalers are based i n  Ontario and Quebec and are a l ready subject to provincia l  l eg islation which 
governs the m a n ner  in  w hich a dvertising of the price of travel services may be performed . The 
amendme nts do  not confl i ct with these existi ng provincia l  reg imes as  the federa l  requirements woul d  
requ i re com pl iance with a com parable o r  h igher standard .  A s  wel l ,  the scope o f  the amendments 
excludes packaged travel services that are within the domain of provincia l  travel and/or consumer 
protection related legis lation .  

G iven the frequency with which a i r  service prices change due to ma rket forces, i t  is  assumed that any 
mi nor costs associated with the u pdating of pric ing formats cou ld  be absorbed as part of the regular 
business cycle .  

Implementation, enforcement and service standards 

Com pl iance with the Regu lations and  a program of effective enforcement are crucia l  to the success of 
the regu latory regime .  The Agency wi l l  beg in  monitoring comp l iance with the amendments as soon as 
they are reg istered . The Agency wi l l  bri ng about comp l iance by mon itoring industry behaviour, 
i ncreasing awareness through outreach activities, working col l aboratively with advertisers and,  when 
necessary, by using enforcement mechan isms.  

In  order to support enforcement, the Canadian Transportation Agency Designated Provisions 
Regulations have a lso been a mended as  i nd icated i n  the text to set out which of the proposed 
amendm ents, if  contravened, may result in admin istrative monetary penalties . The Agency may im pose 
fi nes of up to $5,000 for an ind iv idual  and  $25,000 for a corporation where either has been found gu i lty 
of a n  offence as  a resu lt of contraven i ng these Reg u lations.  As with a l l  Agency enforcement actions, the 
determ ination of what corrective measures a nd/or pena lties are requ i red in the case of contravention is 
based on a number of factors includ ing the frequency a nd nature of the offence .  

In  addition ,  the Agency m ay order a person to make changes to its a i r  services a dvertising practices 
as necessary in order to conform to the Regu lations  and  to bring a bout compl iance .  

Contact 
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Discla imer 

The Canadian Tra nsportation Agency (Agency) is the economic regulator of Canada 's 
federal transportation network. It publishes Interpretation Notes to provide information and 
guidance on provis ions of the Canada Transportation Act and associated regu lations thatit 
administers. Should there be any d iscrepancy between th� content of this Interpretation 
Note and the Act and associated regulations, the latter prevail. This Interpretation Note 
provides general guidance to air services price advertisers . 

· 

Although this I nterpretation Note provides information and guidance on 
requirements of Part V.1 of the Air Transportation Regulations, when examining a ·  
particular situation, the Agency will consider each case on its own facts a nd merits. 

I .  P u rpose 

The purpose of th is I nterpretation Note is to assist any person who advertises prices of 
a ir  services with in , or originating i n  Canada ,  i n  any media .  It p rovides genera l  
information and gu idance to a i r  services price advertisers on  the regulatory 
requ i rements specified u nder Part V. 1 - Advertising Prices as per the Air Transportation 

Regulations (ATR) . 

Part V. 1 of the ATR should be read in its entirety to gain a fu l l  u nderstanding of a l l  of the 
air services price advertising requ i rements. Th is Note wil l  cont inue to be updated as 

requ i red to reflect Agency decisions or any ru l ings of the courts. 

I I .  Objectives of the ATR Adve rti s i n g  P ri ces P rovisions 

Part V. 1 of the ATR supports two key objectives: 

Objective 1 - Enable consumers to readily determine the total price of an advertised air 

service. 

The d isplay of the total p rice in a i r  services price advertising reduces confusion and 
frustration as to the total price and increases transparency. It a lso a llows consumers to 

more readi ly conduct price comparisons and make informed choices . 

Objective 2 - Promote fair competition between all advertisers in the air travel industry 

Regu lation of a l l-inclusive a ir  price advertising promotes competition by achieving  a 
level p laying  field for a l l  persons who advertise the p rice of a ir  services with i n ,  or 
originating in ,  Canada. 

1 



I l l .  Leg is lat ive a n d  Reg u l atory Referen ces 

Note: See Appendix IV for the complete text of the referenced Legislation .  

The Agency's power to  make regulations pertain ing to a ir  services price advertis ing is 
found in section 86. 1 of the Canada Transportation Act (Act) . Section 1 77 of the Act 
a lso provides the Agency with the authority to prescribe administrative monetary 

penalties. 

Act 

Section 86. 1 : 

• Requ i res the Agency to make regu lations respecting the advertising of a ir  service 

prices and specifical ly states that the Agency shal l  make reg ulations respecting 
advertising in all media, including on the Internet, of prices for air services with i n ,  

or originating i n ,  Canada .  

• Requires the Agency to make regu lations that wil l  e nable a consumer to readi ly 
determine the total price of an  a ir  service and requ i res some itemization .  I t  
specifica l ly states that an advertisement for the price of an air service shal l  
include in the price a l l  costs of provid ing the service and to indicate in the 
advertisement all fees, charges and taxes col lected on behalf of another  person 

in respect of the service. 

• Allows the Agency to prescribe what constitutes costs , fees, charges and taxes 

that may be item ized in the advertised price. 

Section 1 77:  

• Allows the Agency to designate the provisions of the Act and of any regulation 
made pursuant to the Act, the contravention of wh ich results in a violation and to 

prescribe the maximum amount of the monetary penalty that may be imposed for 

such violation .  

The regu lation of a ir  services price advertising is governed by Part V . 1  of the ATR wh ile 
the specification of related administrative monetary penalties is add ressed in  the 
Canadian Transportation Agency Designated Provisions Regulations (DPR) . 

ATR - Part V. 1 

• Subsection 1 35 .8( 1 ) - Requ i res any person advertising the price of an a ir  service 
to include , among other things,  the total price, including any third party charges , 
that m ust be paid to purchase the service . 
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• Sets out administrative monetary penalties of up  to $5,000 to ind ividua ls and 
$25 ,000 to corporations for violation of the regu lations  regarding advertising 

prices.  

IV. Air Services P rice Advert is i n g  Term i n ology 

Terms defi n e d  in  the ATR a n d  the Act 

"air transportation charge" means, in relation to an air service, every fee or charge 
that must be paid upon the pu rchase of the a ir  service , includ ing the charge for the 
costs to the air carrier of providing the service, but excluding any th ird party charge 
(ATR section 1 35.5) .  [For example, it includes mandatory fees such as fuel  surcharges, 
Canadian navigation surcharges and travel agent fees, but excludes third party charges, 

such as taxes.] 

"thi rd party charge" means, in relation to an a ir  service or an optional incidental 
service , any tax or prescribed fee or charge establ ished by a government, publ ic 
authority or a i rport authority, or by an agent of a govern ment, public authority or a i rport 
authority, that upon the purchase of the service is collected by the a ir  carrier or other 
sel ler of the service on behalf of the government, the pub lic or a i rport authority or the 
agent for remittance to i t  (ATR section 1 35 .5) .  [Examples of third party charges include: 

Airport I mprovement Fees , Air Travelers Security Charge ,  and Harmonized Sales Tax 

(HST).] 

"total price" means 

1 .  I n  relation to an  air service , the total of the air transportation charges and third 
party charges that must be paid to obta in  the service; and ,  

2 .  I n  relation to an optional incidental service , the total of the amount that must be 
paid to obtain that service including a l l  th i rd party charges (ATR section 1 35 .5) .  

"ai r  service" means a service, provided by means of an a ircraft, that is publ icly 
avai lable for the transportation of passengers ,  or goods, or both (Act subsection 55(1 ) ) .  

V. Scope 

Part V. 1 of the ATR appl ies to any person regard less of lega l  status or nature of 
business (e.g .  ind ividua l ,  company, corporation or partnersh ip ,  a i r  carrier, travel agents, 
tours operators, onl ine travel agents ,  etc.) who advertises the price for air services for 
travel with in ,  or orig inating in  Canada, through any media (Appendix VI) ,  a lso referred to 

in  th is I nterpretation Note as the advertiser. 
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VI . What Is Not S u bject to the Advertisi n g  Req u i rements? 

Part V. 1 of the ATR excludes the fol lowing activities: 

• Air cargo services, paragraph 1 35.7(2)(a) ; 

• Prices that a re negotiated between parties and a re not available for p u rchase by 
the genera l  publ ic ,  paragraph 1 35 .7(2)(c) ; 

o For example ,  fares avai lable through corporate travel offices and not 

ava ilable to the genera l  public, charter  services negotiated with a private 
business or fares d isplayed to travel agents by the Global D istribution 
system. 

• Air services as found in section 3 of the ATR and subsection 56(2) of the Act; 

o A complete l ist of excluded air services can be fou nd in Appendix I .  

• The media provider, subsection 1 35.7(3) ;  

o A media provider that acts solely as the means for an advertiser to 
advertise the price of an a ir  service such as the newspaper provid ing 
advertising space to an a ir  carrier or  travel agent. 

• Package travel services,  paragraph 1 35 .7(2)(b) ; 

o Package travel services typical ly invo lve the bundl ing of travel services for 
sale, such as combin ing a ir  travel ,  accommodations ,  car rental and,  where 
appl icable, tou r  features .  The Agency considers such bundled services, 
where the a ir  service cannot be purchased separately, to be excluded 
from Part V. 1 of the ATR;  

o Where components of a package travel service (air, car, accommodations, 
etc.) a re offered through the same advertisement as stand alone travel 
services that the consumer can e lect to purchase individual ly, on ly the a ir  
service component m ust adhere to the requ irements of Part V. 1 of the 

ATR;  

o Shou ld a service of m in imal  value be added to an a ir  service ,  it may be 

considered incidenta l  requ iring  that the advertiser comply with Part V. 1 of 
the ATR.  

• Air services orig inating outside Canada, subsection 1 35.7(1  ) ;  

o Part V. 1 of the ATR on ly appl ies to the advertising of prices for air 
services with in ,  or orig inating in  Canada. 

Further  activities to which Part V. 1 of the ATR does not apply: 

• The Agency considers that Part V . 1  of the ATR does not need to apply to : 
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o Situations where there is a non-monetary component that forms part of the 

payment towards the purchase of an air service . 

• For example, th is wou ld include advertising the p rice of a ir  services 
by loyalty reward programs, wh ich requ i res the redemption of 

points , earned earl ier, in exchange for a i r  services.  

o Advertis ing where the Canadian pub l ic has not been targeted . 

• For example ,  for carriers having multiple geograph ica l  specific 

versions of their Web s ites ,  the Canad ian version would need to 

comply. 

VI I .  Overview of Air  S e rvices P rice Advertis i n g  

The Agency considers that for the purpose of Part V. 1 of the ATR ,  a n  advertisement 
refers to any representation in respect of the price of an air service with in , or 
o riginating  in Canada for the purpose of promoting or sell ing that air service to the 
genera l  Canadian publ ic. The advertisement can be done via an interactive or non­
interactive media. The d ifference between the two usual ly l ies i n  the fact that the 

interactive media is dynam ic and the users' interaction influences the output. General ly 
a med ia that can be used in  e ither an  interactive or non-interactive way ( Inte rnet) should 
be considered to be dynamic or non-dynamic depending on the use that is being made 
of the media by the advertiser. Examples of interactive and non-interactive media can 

be fou nd in  Appendix VI .  

I nformatio n  that m ust a p pear in al l  Advertisements ,  ATR s ubsection 

1 35.8( 1 ) 

Any person who advertises the price of an air  service m ust i nclude i n  the 

advertisement the fol lowing i nformation:  

1 .  The total price, inclusive of a l l  taxes,  fees and charges, that a consumer must 
pay to the advertiser to obtain the air service; 

2 .  The price must a lways be in  Canadian dol lars;  h owever, it may also be 
expressed in another clearly identified currency; 

3 .  The point of orig in and point of  destination of the a ir  service. The Agency 
considers that an advertisement must clearly ind icate the cities between wh ich 
the advertised a i r  service is appl icable. 

4 .  An ind ication of whether the advertised price is for one-way (a tr ip from one p lace 
to another in one d i rection ) ,  round trip (a trip from one place to another and back, 
usually over the same route) or each way (one leg of a round trip) travel .  
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5.  Any l imitatio ns on the period d uring which the advertised price wil l  be offered and 

any l imitation on  the period for which the seNice wil l  be provided at the price 
advertised (for example, the start and/or end date appl icable to the avai labi l ity 

period for the advertised price) .  

6 .  The proper name and amount of each tax, fee or charge relating  to the air 
seNice that is a th ird party charge; 

7 .  Any publ ished tax, fee or charge related to air seNices that is not collected by the 
advertiser but must be paid at a departure ,  in-transit or arrival point in order for 
the consumer to travel .  The advertiser ,  based on  a review of pub lished sources 
of i nformation ,  must, at a min imum,  indicate the name of such charges in the 
advertisement; and ,  

8 .  Each optional seNice offered for which a fee or charge is  payable and its total 
price or range of total prices. An optional  seNice general ly refers to an option ,  
seNice or amen ity offered by an  advertiser that can be selected by the consumer 
and that is supplemental to the seNices included in  the advertised total price of 
the air seNice. The consumer  is not obligated to p u rchase the optional seNice to 
complete their travel .  Examples of optional seNices are provided in  Appendix I l l .  

Exem ptions 

The advertiser is  exempt from the requ i rement to include the information described in 
points 6 to 8 above if: 

• The advertisement is presented through a non-inte ractive media ;  and ,  

• The advertisement mentions a readi ly accessible location (wh ich genera lly 
includes a location  that is reasonably ava i lable to the consumer; for example a 

Web site , a telephone n umber, an  e-mai l  address , or regu lar  mai l  address, 
depending on the circumstances) where the consumer can go to readi ly obtain 

this i nformation (without u n reasonable efforts or delays at the readi ly accessible 
location) .  

o When a consumer  accesses the location referred to or provided in  the 
advertisement, the information must be readi ly obtainable by the 
consumer. The Agency expects that the consumer will not be obl igated to 
search through many layers of the carrier's Web site to find the 
information requ ired . If the consumer is d i rected to a telephone number, e­
mai l  address or regu lar  mai l  address, the Agency expects that a 
representative of the advertiser wou ld be ab le to readi ly provide 
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information ,  including information relating to taxes , fees and charges and 
optional services. 

VI I I .  Rep resentation of Tota l P rice 

Part V . 1  of the ATR requ ires that the advertisement of the price of an a ir  service must 

be d isplayed as a total p rice, inclusive of a l l  taxes, fees and charges that a consumer 
must pay to obtain  and complete the a ir  service. A tax general ly includes any amount 
levied on a product or activity by any government at any level ,  foreign or domestic, 
i ncluding amounts assessed by, and col lected on behalf of, government agents . A tax 
must be appl ied on a per passenger or ad valorem (per value) basis to the air service . 
Examples of taxes , fees and charges can be found in Appendix VI I .  The Agency 
recogn izes that there are un ique instances where some taxes, fees and charges can 
increase or  decrease on short notice immediately before or  after the advertiser has 
posted the advertisement. S hou ld such u nforeseen changes in th ird party taxes,  fees or 

charges occur, the advertiser m ust exercise best efforts to update the advertisement as 

soon as possible. 

Part V.1 of the ATR a lso requ ires that a consumer have access to the price of any 
optiona l  service offered by the service provider. The price or range of prices d isplayed 
for each optional  service or range of optional services must a lso be inclusive of a l l  taxes 
fees and charges. 

The fol lowing sections describe the format for presenting  the total price in  an 
advertisement as wel l  as permitted flexib i l ities to accommodate techn ical l imitations of 

various media. 

The Total P rice of an Ai r S e rvice 

How m ust the total price of a n  air service be displayed i n  a n  advertisement? 

The price for an a ir  service m ust not be advertised in a manner  that cou ld i nterfere with 
the abi l ity of a person to read ily determine the total price that must be paid for the air 
service. The Agency cons iders that the total price must be at least as predominant as 
any other  pricing information found in  the advertisement. The total price must a lso be 
the first price presented to the consumer. For example, h aving to h over a mouse over a 
price advertised on a Web s ite to view the total p rice is not acceptable. Also, when 
asking for the price of an air service using a customer service telephone l ine,  the first 
price g iven to the consumer by the representative m ust be the total price inclusive of 
taxes, fees and charges. Final ly, the total price must be expressed in Canadian dol lars ,  
a lthough i t  can a lso be expressed in other  currencies. 
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Part V.1 of the ATR requires that the total price of an air service include the air 

transportation charges and th i rd party charges (taxes ,  fees and charg es) that must be 
paid to obtain the a ir  service. These two categories of costs are furthe r  clarified below: 

Total Price of an Air Service = 
Air Transportation Charges + Taxes, Fees and Charges 

Air Transportation Charges (Carrier's and Other Advertiser's Costs) 

Air transportation charges represent every fee or charge that m ust be paid upon the 
purchase of the air service , includ ing the charge for the costs to the a ir carrier of 
provid ing the service, but excluding any third party charge.  

An advertiser may voluntarily choose to break out  the air transportation charges, such 
as base fare or any payment that m ust be made to a travel agent upon the purchase of 
an  a ir  service , and itemize the respective amounts for each of these items i n  the i r  
advertisement. If a breakdown of these charges is provided in  writ ing in the 

advertisement, it must appear under the heading "Air Transportation Charges, not u nder 
"Taxes, Fees and Charges". 

N ote: Canad ian navigation surcharges, fue l  surcharges and travel agent fees are 
considered to be a ir  transportation charges and must not appear under third party 
charges. 

Taxes, Fees and Charges (Third Party Charges) 

Th is covers any taxes, fees and charges that the carrier collects from the consume r  on 
behalf of a third party and that i t  must remit to the th ird party. Amounts represented 
under this heading include any government sales tax (provincial taxes are determined 
by the consumer's  provin ce of purchase) , a i rport improvement fees,  security screening 
fees, etc. These amounts must appear i n  writing  under the heading ''Taxes, Fees and 
Charges" . The advertiser must use the proper name for any th ird party charge that is  
applicable to the a ir  service (e.g .  Goods and Services Tax) . However,  the Agency 
considers it acceptable to use commonly known acronyms to describe the name of a 
tax, fee or  charge (for example, the Goods and Services Tax can be described as 
G .S .T. but not as "Federal  Tax") or to use a translation of th ird party charges in e ither  

official language. 

The term "tax" may only be used to express a tax col lected by the advertiser on behalf 
of the federa l ,  p rovincial ,  local or  foreign government and rem itted to the third party. 

N ote: The term "tax" can only be used u nder the head ing "Taxes, Fees and Charges" 
and not u nder the head ing "Ai r  Transportation Charges". 
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Th i rd Party Charges/Taxes, Fees a n d  C h a rges 

How m ust Third Party Charges col lected by the Advertiser be displayed? 

An advertiser must provide a breakdown of a l l  th ird party charges on a per passenger 
basis under the head ing "Taxes, Fees and Charges". However, there a re exceptions to 
th is requ i rement provided in  Part V. 1 of the ATR depending on the type of media used 
to advertise the air service. 

All advertisements p laced in non-interactive media must provide a read i ly accessible 
location where the breakdown and amounts of th ird party charges can be readily 
obta ined. The advertisement m ig ht, for instance ,  make reference to an air carrier's Web 
s ite where a consumer can review the th i rd party charges or provide a toll-free number 
a consumer can cal l  to speak to an a ir  carrier representative . 

When the characteristics of the traveler (e.g .  p rovince of purchase) are not known at the 
time of the advertisement, the Agency recognizes that it may not be possible to 
accurately calculate a l l  th ird party charges. I n  these circumstances, the Agency expects 
that the amounts advertised would represent a reasonable approximation for a trip that 
can be booked by the genera l  pub lic targeted in the advertisement. 

I n  the case of advertisements via i nteractive media, the breakdown of the names and 
amounts of th ird party taxes, fees and charges must be avai lable i n  the advertisement. 

Round tr ip or O ne-way S e rvices 

How can prices be advertised for d ifferent types of services? 

Part V. 1 of the ATR requ ires that an advertiser indicate whethe r  the advertised a ir  
service is offered on a round trip or  one-way basis. 

Part V. 1 of the ATR a lso permits an advertiser to advertise a round trip service on a 

d i rectiona l  basis. I n  th is i nstance ,  the price must be d isp layed on  an  each way basis 
and shown as representing 50 percent of the total round  trip price. The advertiser m ust . 
a lso be clear in the advertisement that the advertised price is obta inable on ly if both 
d i rections are purchased. The Agency considers that this wou ld apply main ly to 

advertisements in non-interactive med ia. 

When the characteristics of the traveler (e.g.  province of purchase) are not known at the 
time of the advertisement, the Agency recogn izes that it may not be possible to 
accurately calculate the rou nd trip cost. I n  these circumstances, the Age ncy expects 
that the amounts advertised wou ld represent a reasonab le approximation for a trip that 
can be booked by the genera l  public targeted in the advertisement. 
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The Tota l P rice of a n  O ptional  I n ci d ental Service 

How m ust the price of Optional I ncidental Services be advertised? 

The advertised price of each optional i ncidental  service offered i n  relation to the 
adve rtised air service m ust be d isplayed as the total price ,  inclusive of any third party 
charges that a person m ust pay to obtain that service. 

If optional services are avai lable, the advertisement must identify the services being 
offered ,  including the price or range of prices for each service . Where a range of prices 
are avai lable for an optional service (e.g.  range of meal prices) and the characteristics 
of the traveller are unknown (e.g. province of orig in) ,  the u pper end of the d i'splayed 
price range should incorporate a reasonable approximation of the maximum cost 
i nclusive of the maximum taxes that could apply to the described service. 

Total Price of an Optional Incidental Service = 
Cost of Optional Incidental Service + 

Taxes , Fees and Charges Applicable to an Optional Service 

Where can a person find the price l ist of optional services appl icable to a 

particular air  service? 

All advertisements placed in non-interactive media must provide a readi ly accessible 
location where al l  i nformation about the price of optional incidental services can be 
readily obta ined . The advertisement might, for instance ,  refer to an air carrier's Web s ite 
where a person can obtain  the details about the price of such services or a telephone 
n umber a person can cal l  to speak to an a ir  carrier representative. 

I n  the case of interactive media ,  the advertiser could decide to provide a d i rect l ink on  

its Web site to a page contain ing the prices or a range of prices for each optional 
i ncidental service or the optional services cou ld be integrated i nto the carrier's onl ine 

booking system .  

Disclos u re i n  Advertisements of Any P u b l is h e d  Taxes, Fees a nd 

C h a rg es requ i red to be paid by the C o n s u m e r  u po n  a rrival  o r  

d e pa rture a t  a n  a i rport b u t  not col l ected b y  the Advertiser 

If the consumer wil l be requ i red to pay a tax, fee or charge that the advertiser does not 

collect (e.g .  add itiona l  foreign tax the consumer m ust pay before leaving  the foreign 
cou ntry's a i rport,  such as a departure tax) , the advertiser, based on review of published 
sources of i nformation ,  m ust ind icate in  the advertisement, at a m in imum,  the name of 

such charges. 
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Examples of publ ished sources of i nformation the advertiser cou ld reference regard ing 

such taxes,  fees and charges include, but a re not l imited to, the IA TA List of Ticket and 

Airport Taxes and Fees or a computer reservation system .  

Where can a consumer find i nformation about any additional taxes, fees and 

charges requ i red to complete their  travel,  but not collected by the carrier? 

All advertisements p laced in non-interactive media must indicate a read i ly accessible 
location where the consumer can obtain the name of any third party taxes,  fees and 
charges that the advertiser does not collect but wil l  be requ i red of the travel ler to 
complete their  travel by a ir. The advertisement might, for instance ,  make reference to 
an a i r  carrier's Web site where a consumer  can obtain  th is i nformation or p rovide a tol l­
free number that a consumer  can cal l  du ring the advertiser's business hours to speak to 

a sales representative. 

For interactive media advertisements, i nformation or l inks regard ing the names of 
published taxes,  fees and charges that the advertiser does not collect but will be 
requ i red of the traveller to complete their  travel by air ,  can be provided on the Web site . 

IX.  Other Federal a n d  P rovin c i a l  Leg is l at ion to Consider  

when Advert is i n g  P ri ces for Ai r Services 

The advertis ing of products and services is subject to consumer protection legislation of 
genera l  appl ication at the· federa l  level through the Competition Act and at the provincia l  
level through provincial leg is lation .  Certain matters respecting mis lead ing and deceptive 
acts and practices fal l  u nder the purview of the Competition Bureau . 

It is the advertisers' responsibi l ity to ensure that they comply with al l  appl icab le 
legislation respecting advertis ing of prices,  not just the A TR. 

X. Age n cy Power 

It is with i n  the Agency's authority to determine whether an advertiser has met the 

advertisement requ i rements of Part V. 1 of the ATR. 

Ensuring compl iance with Part V. 1 of the ATR and implementing a program of effective 

education and enforcement a re crucial to meeting the objectives of the Act and Part V. 1 
of the ATR. To support compl iance ,  the Agency wi l l  work with advertisers of the price of 
a ir  services to provide educational  and other  gu idance material to assist them in  
meeting regu latory requ i rements .  The Agency wil l  mon itor compliance with the 

requ i rements of Part V. 1 of the ATR and enforce these requ i rements, where necessary, 
using its a uthority under the Act through monitoring ,  compliance verification and 
enforcement measu res. 
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The Canadian Transportation Agency Designated Provisions Regulations identify the 
provisions of the ATR which , if contravened , are subject to administrative monetary 
penalties. The Agency may impose fines of up to $5,000 for an ind ividua l  and $25,000 
for a corporation where either has been found gu i lty of an offence as a resu lt of 
contravening Part V.1  of the ATR. As with a l l  Agency enforcement actions, the 
determination of what corrective measures and/or penalties a re requ i red in the case of a 
contravention is based on a number of factors including the frequency and nature of the 

offence (see Appendix V) . 

I n  addition ,  the Agency may order a person to make the changes necessary to conform 
to Part V. 1 of the ATR to bring about compl iance .  

XI .  Add itio n a l  I nformatio n  

Although th is I nterpretation Note provides information and g uidance o n  compl iance with 
the requ i rements of Part V. 1 of the ATR ,  when considering a particular s ituation , the 
Agency wil l  consider each case on its own merits . 

For any additional i nformation, you may contact the Agency at: 

Canadian Transportation Agency 
Ottawa , Ontario K1 A ON9 
Tel :  1 -888-222-2592 
TTY: 1 -800-669-5575 
E-mai l :  info@otc-cta .gc.ca 
Web: www .cta .gc.ca 

To report non-compl iant advertisements ,  you may contact the Agency at: 

E-mail :  conformite-compliance@otc-cta .gc.ca 
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Appe n d i x  I :  Exc l uded Ai r Services 

The air  price advertising provisions do not apply to fol lowing types of air services as 

found in  section 3 of the ATR and subsection 56(2) of the Act: 

• aerial  advertising services; 

• aerial fire-fighting services; 

• aerial survey services; 

• aerial reconnaissance services; 

• aerial forest fire management service; 

• aerial s ightseeing services; 

• aerial  spreading services; 

• aerial spraying service; 

• aerial  weather altering services;  

• a i r  cushion veh icle services;  

• transportation services for the retrieval of h uman organs for human transplants; 

• aircraft demonstration services;  

• externa l  helitransport services; 

• g l ider towing services;  

• h ot a ir  bal loon services; 

• a i r  flight tra in ing services;  

• aerial  inspection services; 

• aerial construction services; 

• aerial photography services; 

• parachute jumping services; and 

• rocket launching. 
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Appen d ix I I :  Exam ples of P rice Adve rti s i n g  for A i r  Services 

N o n -Reg u l ated Advertisement 

Not regulated because 
no price is advertised. 

The above format does not need to comply with the ATR air services price advertising 
requ i rements as no price appears in the advertisement. However, once the consumer 
accesses the Web site and an a ir  service p rice is displayed , the adve rtiser is obl igated 

to comply with the requ i rements .  
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N o n -Com p l i a n t  Advertisement 

The above advertisement is not compl iant because i t  does not inc lude the total price. I t  
a lso does not mention i f  the air service is one-way or round trip and i t  does not clearly 
mention the destination .  
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C o m p l iant  Advertisements 

Non-I nteractive Media 

tnoh.ides �1.65 Taxes, Fee�.ang:Chargts 
· Foc:furth�r detail$ c.O.maet: 1 .. aooi'sss:5555< 

Travel period 

--( Type of ""'•' J 
Ong t n · Destmat1on 

Booking period 

' ' ,,,_ 

Contact info so consumers can get 

breakdown of taxes . rees and 
charges and optional incidental 

services as ad does not disclose 

this required information. 

Th1rd·party charges 

Total price payable to 
obtain t icket 
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$191 .35 
AlrT�lonehargu 

. + $61 .65 . .  · . Tax1111; l"flfl!l;lrid � 

Total of third-party charges collected to be remitted to a government, public authority or airport 

authority, or by an agent of a government, publ ic authority or airport auth ority. Amounts do not 
h ave to be listed provided contact information is provided to allow the consumer the ability to 

obtain further i nformation on the breakdown of the third-party taxes, fees and charges. 
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Total price 

I n  the example above, as the advertisement is not interactive, the advertiser is not 
requ i red to provide a breakdown of the taxes, fees and charges b ut m ust provide a 
location where the consumer can readi ly obtain th is i nformation .  The amount for taxes,  
fees and charges must however be included in the total advertised price. 
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each way -. ___ ....___� 

�---· Av�iJa�le;if .�oth. dlrectlon�.ttre.·r.>urobased' 

Total price to be paid to obtain 

a ticket inclusive of advertiser­

imposed fees and charges (Air 

Transportation Charges) and 

third-party charges (Taxes, Fees 

and Charges.) Round trip service 

advertised on a directional basis 

must make a mention that the 

price is obtainable only if both 

d irections are purchased and 

m ust be 50% of the round 

trip price. 

The name of known taxes, 

fees and charges that are not 

collected by the advertiser 

but have to be paid to 

travel can be indicated in 

the ad. 

In the example above , the departure tax is  mentioned but as this is not an interactive 
advertisement, it is not mandatory for the advertiser to indicate it. However, the 
advertiser must stil l  p rovide a location to readi ly obtain other p rescribed information .  
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I nteractive Media 

Online Booking system 

Monday June 25, 201 2 
From: Toronto, ON 
To: Ottawa, ON 

Flights Depart Arrive 

.· ©ne-way · 

ABC 1 2 3  07:00 08:00 

ABC124 09:00 1 0:00 

ABC 1 25 1 1 :00 1 2:00 

ABC126 14:00 1 5:00 

I 
When a consumer hovers 

over a selected fare, a pop-up 

box appears giving breakdown 

of advertiser-mposed charges 

and fees (Air Transportation 

Charges) and third-party 

charges (Taxes, Fees and 

Charges). 

I 
When a consumer hovers over 

Optional Incidental Services 

Charges, a pop-up box 

appears with the additional 

charges listed that a consumer 

may incur. It is also acceptable 

if the consumer clicks on the 

Optional Incidental Service 

Charges and is taken to 
another page where the 

charges are l isted .  

The first price presented t o  the 

consumer must be the total price. 

Eco :tomy Business Business 
Pt us 

@ 
0 
0 

' 

lt $177 : 0 � i  
$1 •• ·- I ,,_., 

' 

$350 : o  
I 

---- • I"""".. 

$1:  Economy - One�way 

Air Transportation Charges 

$51 0  

...._ _ .,. ""  I 

0 $1 Base Fare $100 
Fuel Surcharge $20 
Insurance Surcharge $3 
NAV Surcharge $9 

Taxes, Fees and Charges 

HST $ 1 3  
Toronto AIF $25 
ATSC $7 

Total price (per passenger} $177 

Qptiona;tncldeota.I Seryice Charges 
(Additional �larges passengers may Incur) 

Optional Incidental Service Charges 

(inclusive of HST) 
Checked 2nd Bag 
Oversized/Overweight Bag 
Preferred Seat Selection 
Beverage/Snack 
Travel w/ Pet 
Unaccompanied minor 
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$22.60 
$84.75 - $113 

$16.95 . $24.86 
$2.26 - $6.78 

$1 1 3- $282,50 
$11 3 
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Res ponding to Advertisi ng Queries - By Telephone 

When responding to a telephone call from a consumer regard ing an advertised price of 
an  a ir  service , the advertiser's representative must i nform the cal ler of the total price of 

the advertised a ir  service, inclusive of th ird party taxes ,  fees and charges, expressed in 
Canad ian currency. 

Consistent with the regulatory requirements, an advertising representative responding to 
a customer telephone qµery regarding. an advertised price of an air service would initially 
quote the total price (inclusive of taxes, fees anq charges) then specify the total amount 
of the applicable taxes, fees and charges. 

Example: 

The total pric<:F of the advertised flight is $550. This total includes $140 in taxes, fees and 
charges. 

The representative must a lso be prepared upon request to provide the name and 

amount of each third party tax, fee and charge collected by the advertiser ,  which when 
added togethe r, would equal the total amount of the quoted taxes, fees and charges i .e . , 

b reakdown of the $ 1 40 ind icated in the example above) . 

U pon request by the consumer, the advertiser's representative must a lso provide :  

• the orig in  and destination ,  whether the service is one-way or rou nd trip , and any 
l imitations that may exist with respect to avai labil ity or travel period ; 

• the cost or range of costs for optiona l  incidental services, i nclus ive of appl icable 

taxes, and ;  

• the name of any additional charges that the advertiser does not collect but wil l  be 
requ i red of the traveller to complete their  air service travel (e.g .  departure tax) . 
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Appe n d ix I l l :  Exa m ples of O pti o n a l  I n c id enta l  Services 

Optional  a i r  services a re those services that do not form part of  the total advertised 

price .  

As  optional  services constitute a business practice and  can vary by service 
provider/carrier, it is the advertiser who determines the type of optional services to be 

offered . 

The consumer is not obligated to purchase the optional service to obtain  and complete 
the advertised air travel .  

Examples of services that might be optional services include: 

• checked baggage ; 

• unchecked baggage ;  

• in-fl ight entertainment; 

• meals and beverages ; 

• access to a lounge; 

• pre-reserved seat assignme nt; 

• priority board ing ;  and 

• trip insurance provided by the advertiser. 

Optional  incidental services do not include services that a re free and that are not 
i ncidental to the air service (e.g .  additional  m iles for frequent flyer program or onboard 
d uty free purchases) 

22 
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Appe n d ix IV: Refere n ced Leg islati o n  

Canada Transportation A ct 

86 . 1  ( 1 ) The Agency shal l  make regu lations respecting advertising in a l l  media, 

i ncluding on the I nternet, of prices for a i r  services with i n ,  or origi nating i n ,  Canada. 

(2) Without l imitin g  the general ity of subsection ( 1  ) ,  regu lations shal l  be made under 
that subsection requ i ring a carrier who advertises a price for an a ir  service to include in 

the price a l l  costs to the carrier of providing the service and to indicate in  the 
advertisement a l l  fees, charges and taxes collected by the carrier on  behalf of another 
person in respect of the service , so as to enab le a purchaser of the service to readi ly 
determine the total amount to be paid for the service. 

(3) Without l imiting the general ity of subsection ( 1 ) ,  the regu lations may prescribe what 
a re costs , fees, charges and taxes for the purposes of subsection (2) . 

1 77. (1 ) The Agency may, by regu lation ,  

(a) designate 

(i) any provision of th is Act or of any regu lation ,  order or d i rection made pursuant 

to th is Act, 

( i i) the req u i rements of any provision referred to in  subparagraph (i) , or 

( i i i) any condition of a l icence issued under this Act, 

as a provision , requ i rement or condition the contravention of which may be proceeded 
with as a violation in accordance with sections 1 79 and 1 80 ;  and 

(b) prescribe the maximum amount payable for each violation ,  but the amount shal l  not 

exceed 

(i) $5,000, in the case of an ind ividua l ,  and 

(i i) $25 ,000 , i n  the case of a corporation . 

A ir Transportation Regulations 

PART V.1 

ADVERTIS I N G  PR ICES 

I NTERPRETATION 

1 35 .5 The fol lowing defin itions apply in  this Part. 

"air transportation charge" means, in relation to an a ir  service, every fee or charge that 

must be paid u pon the purchase of the a i r  service , i ncluding the charge for the costs to 
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the a ir  carrier of providing the service , but exclud ing any th ird party charge.  (frais du 

transport aerien) 

"th ird party charge" means,  i n  relation to an  air service or  an optional  incidental service, 
any tax or prescribed fee or charge establ ished by a government, publ ic authority or 
a i rport authority, or by an agent of a government, p ubl ic authority or a irport authority, 
that u pon the purchase of the service is col lected by the air carrier or other sel ler of the 
service on behalf of the government, the public or a i rport authority or the agent for 
remittance to it. (somme perr;ue pour un tiers) 

"total price" means 

(a) in  relation to an air service , the total of the air transportation charges and third 
party charges that must be paid to obtain  the service ; and 

(b) in  relation to an optional  incidenta l  service, the total of the amount that must 
be paid to obta in the service , including a l l  th ird party charges. (prix total) 

1 35.6 For the purposes of subsection 86 . 1  (2) of the Act and this Part, a prescribed fee 
or charge is one that is fixed on a per person or  ad valorem basis . 

APPLICATION 

1 35.7 ( 1 ) Subject to subsection (2) ,  th is Part applies to  advertising i n  a l l  med ia of prices 
for a i r  services with in ,  or orig inating  i n ,  Canada . 

(2) Th is Part does not apply to an advertisement that relates to 

(a) an a ir  cargo service; 

(b) a package travel service that includes an a ir  service and any accommodation , 
surface transportation or enterta inment activity that is not incidental to the a ir  
service; or 

(c) a price that is not offered to the genera l  publ ic and is fixed through 

negotiation .  

(3) This Part does not apply to a person who provides another person with a med ium to 
advertise the price of an  a ir  service. 

REQU IREMENTS AND PROHI B IT IONS RELATI NG TO ADVERTIS ING 

1 35 .8  ( 1 ) Any person who advertises the price of an a i r  service must include in  the 
advertisement the fol lowing  information :  

(a) the  total price that must be  paid to the advertiser to  obtain  the a ir service , 
expressed in  Canad ian  do l lars and ,  if it is also expressed in another currency, 

the name of that currency; 
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(b) the point of origin and point of destination of the service and whether the 

service is one-way or round trip ;  

(c) any l imitation  on  the period during wh ich the advertised price wil l  be offered 

and any l imitation on the period for which the service wil l  be p rovided at that 

price; 

(cf) the name and amount of each tax, fee or charge relating to the air service that 
is a third party charge;  

(e) each optional incidenta l  service offered for which a fee or charge is payable 
and its total price or range of total prices; and 

(f) any publ ished tax, fee or charge that is not collected by the advertiser but 

must be paid at the point of orig in  or departure by the person to whom the 
service is provided . 

(2) A person who advertises the price of an air service must set out a l l  th i rd party 
charges u nder the heading "Taxes , Fees and Charges" u nless that i nformation is only 
provided ora lly. 

(3) A person who mentions an a ir  transportation charge in the advertisement must set it 
out u nder the heading "Air Transportation Charges" u nless that information is on ly 

p rovided ora l ly. 

(4) A person who advertises the price of one d i rection of a rou nd trip air service is 
exempt from the application of paragraph (1 ) (a) if the fol lowing conditions a re met: 

(a) the advertised price is equa l  to 50% of the total price that m ust be paid to the 

advertiser to obtai n  the service; 

(b) it is clearly ind icated that the adve rtised price relates to on ly one direction of 
the service and appl ies on ly if both d i rections a re purchased ; and 

(c) the advertised price is expressed in  Canadian dol lars and ,  i f  i t  is a lso 
expressed in another currency, the name of that other currency is specified. 

(5) A person is exempt from the requ i rement to provide the i nformation referred to in 
paragraphs (1 )(cf) to (f) in  the i r  advertisement if the fol lowing conditions are met: 

(a) the advertisement is not interactive; and 

(b) the advertisement mentions a location that is readi ly accessib le where al l  the 

information referred to in subsection ( 1 ) can be read i ly obta ined. 

1 35 .9  A person must not provide information in an advertisement i n  a manner that cou ld 
i nterfere with the abi l ity of anyone to readi ly determine the total price that must be paid 
for an air service or for any optional  incidental service. 
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1 35 .91  A person must not set out an air transportation charge in  an advertisement as if 
it were a th ird party charge or use the term "tax" in an advertisement to describe an air 

transportation charge.  

1 35 .92 A person must not refer to a th i rd party charge in  an  advertisement by a name 
other  than the name under which i t  was established . 

Canadian Transportation Agency Designated Provisions Regulations 

4.  The schedu le to the Canadian Transportation Agency Designa ted Provisions 

Regulation sets out the fol lowing: 

Paragraph 1 35.8(1  ) (a) 25,000 5 ,000 

Paragraph 1 35 .8(1  )(b) 25,000 5 ,000 

Paragraph 1 35.8(1  )(c) 25 ,000 5 ,000 

Paragraph 1 35.8(1  )(d) 5 ,000 1 ,000 

Paragraph 1 35 .8(1 )(e) 5 ,000 1 ,000 

Paragraph 1 35.8(1  )(f) 5 ,000 1 ,000 

Subsection 1 35 .8(2) 5 ,000 1 ,000 

Subsection 1 35 .8(3) 5 ,000 1 ,000 

Section 1 35.9 5 ,000 1 ,000 

Section 1 35 .91  5 ,000 1 ,000 

Section 1 35 .92 5 ,000 1 ,000 
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Appen d ix V: Des i g nated P rovisions - Levels 

Designated Provisions - Levels 

1 35.  8 ( 1 ) a),  b) ,  c) 4 

1 35.8 (2) (3) (4) 2 

1 35.9 1 2 

1 35.8 ( 1 ) d) ,  e) ,  f) 2 

1 35.9 2 

1 35 .92 2 

Table of Penalty Amounts :  I ndividual 

$250 

$ 1 ,000 $2,50 0  

Table of Penalty Amo u nts : Corporation 

$5,000 $ 1 2 ,500 

27 

$5,000 

$25 ,000 



Appen d ix VI : Exa m pl es of I nteractive a n d  N o n -I nteractive 

Med ia 

Non-I nteractive Media 

• Printed (newspapers ,  magazines, b i l lboards ,  pamphlets , etc) 

• Television ,  rad io 

• I nternet banners 

• Social med ias (tweets, Facebook posts , YouTube videos, etc) 

• Emails 

I nteractive Media 

• O n line booking system for the genera l  public 

• Customer and booking services by phone (cal l  centers ,  service desks, etc) 

The above l ist is g iven for genera l  guidance only. Whether  a specific media is used in 
an  inte ractive or non-interactive way wil l  depend on the facts of each case . The Agency 
a lso recognizes that the advertising practices and the techno logy enabl ing such 
practices are in  constant evolution .  
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Appe n d ix VI I :  Examp l es of Taxes, Fees a n d  C h a rges 

Th ird party charges when travel l ing with in  Canada include: 

• Air Travellers Security Charge 

• Airport Improvement Fees 

• Goods and Services Tax 

• Harmon ized Sales Tax 

• Quebec Sales Tax 

For travel from Canada to a foreign country, other taxes, fees and charge may be 
appl icable.  A useful gu ide in th is regard is the IATA List of Ticket and Airport Taxes and 
Fees . 1 

1 http://www.iata.org/SiteCollectionDocuments/Documents/SamplTaxlist.pdf 
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,;eel est la riece G de. afl id3VI( 
This is bh ib1\ ---·-----·---- rnt e r red to in the Aflidavil 
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From: 
To: 
Date: 
Subject: 

conformite-compliance 
conformite-compliance 
1 8/12/2012  4 :54 P M  
Nouvel les exigences reglementaires - New regu latory requirements 

English message follows the French 

Ce message donne de ! ' information importante et de la documentation concernant les nouvelles 
exigences r�glementaires relatives a la publ icite des prix tout inclus des annonceurs de services aeriens. 

Le 18 decembre 2012, L'honorable Denis Lebel, m inistre des Transports, de !'Infrastructure et des 
Col lectivites, a anno nce (www.tc.gc.ca/fra/medias/communiques-2012-h139f-7006. htm) que la publ icite 
relative au prix tout compris des services aeriens est maintenant devenue obl igatoire en vertu de 
modifications apportees au Reglement sur !es transports aeriens. 

L'Office des transports d u  Canada, qu i  est responsable de ! 'appl ication de ce reglement, s'attend a ce que 
les annonceurs d u  prix des services aeriens se conforment le plus rapidement possible a ux nouvelles 
exigences. 

Ce reg lement permet a ux consommateurs de determiner a isement le prix total d'un service aerien et 
redu it la confusion en permettant de comparer plus facilement d ifferents prix pour prendre une decision 
plus informee lorsque vient le temps de prendre un vol .  Le reglement permet aussi de promouvoir une 
juste concurrence entre tous les an nonceurs dans l ' industrie d u  transport aerien. 

Ces nouvelles exigences s'appl iq uent a toute personne qui annonce au publ ic le prix d'un service aerien 
dans les medias, sans egard au statut juridique OU a la  nature de leurs activites (ex. transporteurs 
canadiens ou etrangers, agents de voyage, tour operateurs, agences de voyage en l igne), pour un vol a u  
Canada ou dont le point d e  depart est au Canada. 

L'Office util isera une approche de col laboration proactive et educative pour s'assurer que les annonceurs 
de prix de services aeriens sont conscients de leur responsabi l ite de se conformer le plus tot possible 
avec les reglements. 

A cette fin, ! 'Office a m is en ligne p lusieurs documents (www.otc­
cta .gc.ca/fra/publicitedesservicesaeriens) concernant la publ icite des prix tout inclus des services aeriens 
pour aider les annonceu rs a comprendre leurs nouvelles responsabil ites. Le materiel en l igne inclus une 
note dinterpretation, une brochure, des questions et reponses, des exemples de publ icites ainsi que des 
liens vers la Loi et le Reglement. 

Nous esperons que vous trouverez utile le materiel presente ci-haut. Si  vous avez toujours des questions 
apres avoir consu lte ces documents, n hesitez pas a nous contacter a https://forms.cta-otc.gc.ca/rppsa­
aspar/question fra .cfm . 

Sinceres salutations 

This message is intended to provide i mportant information and documentation regarding new regu latory 
requ irements relating to a l l-inclusive advertising for a i r  price advertisers. 

On December 18,  2012, the Honourable Denis Lebel, Minister of Transport, Infrastructure and 
Communities a nnounced (http://www.tc.gc.ca/eng/mediaroom/releases-2012-h139e-7006.htm) that a l l­
inclusive airfare advertising is now mandated u nder amendments to the Air Transportation Regulations. 



The Canadian Transportation Agency, which is responsible for the implementation of the regu lations, 
expects air price advertisers to comply as qu ickly as possible with tlie new requirements. 

The regulations enable consumers to easily determine the total advertised air price and reduce confusion 
by a l lowing them to more easily compare prices and make informed choices when choosing to fly. They 
a lso promote fa ir competition between al t  advertisers in the air  travel industry. 

These new requirements a pply to any person who advertises air  prices, regardless of legal status or 
nature of business (e.g.  Canadian and foreign air carriers, travel agents, tou r  operators and on-l ine travel 
agents), for travel within, or originating in Canada, through any media . 

The Agency wil l  use a proactive and col laborative educational  approach to ensure air  price advertisers a re 
aware of their responsibility to com ply as early as possible with the regulations. 

To this effect, the Agency has launched its information repository (www.otc­
cta .gc.ca/eng/airservicesadvertising) on a l l-inclusive a i r  price advertising to help advertisers u nderstand 
the new ru les. The repository features educational material including an Interpretation Note, a brochure, 
q uestions and answers, examples of advertisements, as wel l as l inks to the regu lations and legislation . 

We hope that you wil l  find the above material helpfu l .  Should you have any further q uestions after 
having read this material, do not hesitate to contact us at https://forms.cta-otc.gc.ca/rppsa­
aspar/guestion eng.dm. 

Sincerely, 

Carole Gira rd, CPA, CA 
Directrice principale, Approbations reglementaires et conformite I . 
Senior Director, Regu latory Approvals and Compl iance 
Office des tra nsports du Canada I 15, rue Eddy, Gatineau QC KlA ON9 
Canadian Tra nsportation Agency I 15  Eddy St., Gatineau QC KlA ON9 
Gouvernement du Canada I Government of Canada 
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S e a n  C. S h a n n o n  

Expedia  C a n a d a  

Office 
d es transports 

d u  Canada 

610-410 Adela ide Street West 

Toronto O N  

M SV 158 

D e a r  Sir :  

Canadian 
Transportatio n  
Agency 

Refe rence N o :  13-00257 

Date: 2013-01-2 1 

R E :  Warning for violation of the Air Transportation Regulations 

Results of a co m p l i a n ce ve rification con d u cted by a Designated Enfo rcement Officer  of the 

Ca n a d i a n  Tra n s p o rtatio n  Agency (Agency) indicate that Exp e d i a  is i n  contravention of 

p a ragra p h s  135.8(1)d} ,  135 . 8 ( 1)e) ,  subs ections 135.8(2),  135 . 8 ( 3 )  a n d  s ection 135.91 of the Air 

Transportation Regulations {ATR} .  This com p li an ce verifi cation took p la ce o n  2013-0 1-14 a n d  

re lates t o  Exp e dia's o n l i n e  booking system (expedia . ca ) .  

P a ragraphs  135.8{1)d) ,  135.8(1)e) ,  subsections 135.8(2) ,  135 . 8 ( 3 )  a n d  s ecti o n  135.91 o f  the ATR 

reads as fol lows: 

135.8 (1) Any person who advertises the price of an air service must include in the 

advertisement the following information: 

• (d} the name and amount of each tax, fee or charge relating to the air service that is a 

third party charge; 

The n a m e  a n d  amount of each tax, fee o r  c h a rge is n ot ava i l a b l e  at any m o m e nt i n  t h e  booking 

p rocess.  

• (e) each optional incidental service offered for which a fee or charge is payable and its 

total price or range of total prices; and 

The p rices as d is p layed fo r o ptio n a l  i nc idental  services a re not total p rices.  

Ottawa (Ontario) K1 A ON9 
www.otc.gc.ca 

Canada 
Ottawa Ontario K 1 A  O N 9  
www. cta.gc.ca 
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135.8 (2) A person who advertises the price of an air service must set out all third party 

charges under the heading "Taxes, Fees and Charges" unless that information is only 

provided orally. 

Th e cu rrent h e a d i n g  reads "Taxes & Fees".  

135.8 {3} A person who men tions an air transportation charge in the advertisement m ust set 

it out under th e h eading "Air Transportation Charges" unless tha t  informa tion is only 

provided orally. 

Th e current  h e a d i ng reads "F li ght" . 

135. 91 A person must not set out an air transportation ch arge in an advertisement as if it 

were a third party charge or use the term "tax" in on advertisement to describe an air 

transportation charge. 

An a m o u nt fo r "Surcharges" is p a rt of t h e  taxes a n d  fe es.  

A copy of t h e  evi d e n c e  is on fi l e  at t h e  Age n cy, 15 Eddy Street, G ati n e a u, Qu e b ec and c a n  b e  

reviewe d by p revi o u s  a rra n ge m ent d u ri n g  reg u l a r  b us i n es s  h o u rs b y  contact i n g  Simo n a  Sasova, 

M a n ager  of Enforcement D ivision,  Regu l atory Approva l s  a n d  Com p l i a n ce Di rectorate at (819}  

953-9786.  

Exp e d i a  sha l l comply with t h e  req u i re m e nts s et out i n  p a ra g ra p h s  135 .8(1)d), 135.8 ( 1 }e),  

s u b sect i o n s  135 . 8 ( 2 ), 135.8(3 ) and section 135.91 of t h e  ATR by Ma rch 1, 2013. 

P l e a s e  be a dvised that  in the event of a furt h e r  vio lat ion of t h i s  p rovis ion wit h i n  n e xt 4 yea rs 

Exp e d i a  c o u l d  be issu e d  a n  a d m i n istrative monetary p e n alty of u p  to $ 2 5,000 per vio latio n .  

S h o u l d  you d is a gree with t h e  fi n d i n gs o f  th is  verificat ion a n d  wish to contest t h e  conclusions,  

yo u may d o  so, wit h i n  30 d ays of t h e  d ate of th is  fetter, b y  requ esti n g  the Agency to u n de rta ke 

a review of this case.  Your sign ed l ette r  s h o u l d  i n c l u d e  t h e  Refe re n c e  N u m b e r  i n d i cated in t h e  

u p p e r  right h a n d  c o r n e r  of t h i s  l ette r a n d  b e  a d d resse d  t o :  

Th e Secret a ry 
C a n a d i a n  Tra n s p o rtati o n  Age n cy 
Ottawa, Ontario 
Ca n a d a  
K1A ON9 

Tel :  1-888-222-2592 
F a x :  (819)  997-6727 
E - m a i l :  info @ ct a-otc.gc . c a  
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Yo u r  l ette r s h o u l d  co nta i n  a c l e a r  a n d  concise state m e n t  of t h e  facts a n d  ci rcu mstan ces 

s u r ro u n d i n g  t h e  case a nd s h o u l d  be a cco m p a n i e d  by co pies of a n y  d o c u m e ntation o r  oth e r  

evi dence that you b e l i eve m i ght b e  p e rt inent to your requ est for revi ew (see a ttach e d ) .  

S i n c e re l y, 

S. S a so va 

D es ignated E nfo rce m e nt Officer  
E n force m ent D ivis i o n  
R e g u l atory A p p rovals  & Co m p l i a n ce D i rectorate 
I n d u stry R e g u l at ions a n d  Determin ations Branch 
15 Eddy Stre et, 13th fl o o r  

G ati n e a u ,  Qu e b ec 
C a n a d a  
K l A  O N 9  

e n c l .  
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P rocedures fo r s u bm itting an applicati o n  to req uest a review of a warning 

( 1 ) Where a warning is issued by a n  Enforcem ent Officer, the p a rty n a m e d  in the warning 
m ay req uest a review, by the Canadian Transportation Ag ency (Agency) , of the facts of 
the violation.  

(2) A request for a review s h a l l  be made by appl ication to the Ag ency within 30 d a ys after 
the date of iss ua nce of the warning.  

(3) Where the party who is served with a wa rning does not req uest a review in the 
p rescri bed time and m anner, the party is deemed to have committed the violation 
ide ntified in the warnin g .  The case wil l  be retained on record with the Agency as a first 
vio l ation .  

(4) The appl ication for review s h a l l  be in the form of a letter a n d  

(a )  be submitted to t h e  Agency by h a n d  delivery, regu l a r  o r  reg istered m ai l ,  courier, 
facsim ile , or by othe r  means of written or e lectronic com m unication by the 
app l ica nt o r  the duly a uthorized agent or  so l icitor a cting for the a p plicant; 

(b) contain a clear and concise statement of 

( I )  the facts, and 

(ii) the g rounds for the appl ication ;  

(c) give a ny oth e r  information that may be useful in exp l aining or s u pporting 
the a ppl ication ;  

(d) include the ful l  name,  address and telephone number of the appl ica nt or the duly  
a uth orized a gent o r  sol icitor acting for the a pplicant; 

%5 
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(e) include the Referen ce N u m ber indicated at the upper rig ht h a n d  corner of the 
letter; and 

(f) include any documents that may explain or support the a pp l ication .  

(5) The E nforcem e nt Officer who issued the s u bject warning m ay provide com m ents with 
respect to an appl ication for review. 

(6) An Enforcement Officer who intends to provide com m e nts with respect to an application 
for review shal l ,  within 30 days after receiving the appl icati o n ,  s ubmit his/he r  comm ents 
to the Ag ency, including any documents that may be useful in explaining or supporting 
the comments. 

(7) I f  comme nts a re provided, the E nforcement Officer shal l  s erve a copy of the comments 
on the applica nt at the same time as they a re submitted to the Agency. 

(8) The appl icant may, with in 1 0  days after receiving the E nforcement Officer's comments , 
file a reply with the Agency. 

(9) P u rs u a nt to sectio n  29 of the Act, the Agency shal l  dispose of the application before it n o  
later t h a n  one h u n d red and twenty days after the o riginating documents a re receive d .  

( 1 O) Where , after conclud ing a review, the Agency determines that 

(a)  the party h as not  committed the violation it was al leged to h ave committed, the 
Agency shal l  forthwith inform the party of the d eterm i n ation and n o  further action 
shall be taken against the person in respect of th at a lleged violation;  or 

( b) the party has committed the violation that it was a l leged to have committed, the 
Agency s h a l l  forthwith inform the pa rty of the d eterm i n ation. A record of the 
violati o n ,  bearing the date of the o rig inal  warnin g ,  wil l  b e  retained by the Agency 
to be used as a basis for further enforcement a ction.  Where there is a furthe r  
contraventio n  o f  t h e  s a m e  d esignated provision,  t h e  record of t h e  original  
warning wil l  constitute evidence of a first violation.  A second violation of the 
same provision ,  within four years,  may be s u bject to a n  administrative monetary 
penalty. 
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I M PO RTANT 

C o pies of the Designated Provisions Regulations, the Canada Transportation Act (the Act) , the 
Air Transportation Regula tions, the Personnel Training for the Assistance of Persons with 
Disabilities Regulations and the Canadian Transportation A gency General Rules are available 
t h rough the Agency's Web site at: www.cta-otc.gc.ca . These documents are also available from 
authorized bookstores agents and other bookstores or by mai l  fro m :  

C a nadian Government Publishing 
Ottawa , Ontario, Canada 
K1A OS9 
Telephone:  (8 1 9) 956-4800 
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VIA EMAIL 

The Secretary 
Canadian Transportation Agency 
Ottawa, Ontario, K I A  ON9 

Dear Madam Secretary: 

Halifax, NS 

lukacs@AirPassengerRights.ca 

Re: Dr. Gabor Lukacs v. Expedia, Inc. 

AI R ++ 
PASS E N G ER 
++ R I G HTS 

February 24, 20 14  

Complaint concerning advertising prices - violations of Part V.1 of the ATR 

Please accept the following submissions as a formal complaint pursuant to Rule 40 of the Canadian 

Transportation Agency General Rules concerning violations of Part V. 1 of the Air Transportation 

Regulations (the "ATR"), governing advertising prices, by Expedia, Inc. 

Since attempts to address the issues described below informally have not been successful, the 
Complainant i s  asking the Agency to open pleadings in the matter without delay. 

OVERVIEW 

The Complainant alleges that Expedia, Inc. has been advertising prices on its Canadian Website, 
expedia . c a ,  contrary to ss .  1 35 . 8  of the ATR by: 

(a) failing to include fuel surcharges in "Air Transportation Charges"; and 

(b) improperly including and listing airline-imposed charges in "Taxes, Fees and Charges" under 
the name "YR - Service Charge." 

The Complainant is asking the Agency to order Expedia, Inc. to amend its Canadian Website to 
comply with Part V. 1 of the ATR. 
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1 . Expedia, Inc. is an Internet-based travel agency, operating websites that offer, among other 
things, flights from and within Canada. 

2. Expedia, Inc. operates a website dedicated to Canadian travellers, namely, e xpe di a . ca (the 
"Canadian Website"). 

3 .  Users of the Canadian Website seeking to book flights are shown, among other things, a trip 
details page that displays the "Trip Summary," which lists the various fees and charges making 
up the total price of the flight. For greater clarity, this information is displayed to prospective 
travellers prior to the actual booking. 

4. A screenshot of the Canadian Website, displaying the trip details for an Ottawa-London (LHR)­
Ottawa itinerary is attached and marked as Exhibit "A". 

5 .  A screenshot of the Canadian Website, displaying the trip details for a Halifax-Budapest­
Halifax itinerary is attached and marked as Exhibit "B". 

6. A screenshot of the Canadian Website, displaying the trip details for a Halifax-Budapest­
Halifax itinerary, displaying what purports to be a break-down for "Taxes, Fees, and Charges," 
is attached and marked as Exhibit "C". 

7. A screenshot of the Canadian Website, displaying the trip details for a Halifax-Toronto-Halifax 
itinerary, displaying what purports to be a break-down for "Taxes, Fees, and Charges," is at­
tached and marked as Exhibit "D". 

8 .  O n  February 9 ,  2014,  the Complainant wrote t o  senior executives of Expedia, Inc. to express 
concerns over lack of compliance with Part V. l of the ATR. 

9. On February 2 1 ,  20 1 4, Mr. Andy Dyer, Senior Director, Legal of Expedia, Inc. advised the 
Complainant that: 

Expedia's current pre-purchase display has been reviewed and approved by the 
Canadian Transportation Agency. 

A copy of Mr. Dyer's email, dated February 2 1 ,  201 4, is attached and marked as Exhibit "E". 

I 0. Although the Complainant made further attempts to address the concerns informally, on Febru­
ary 24, 2014, Mr. Dyer advised the Complainant that: 

At this time, Expedia considers this matter closed. 

A copy of Mr. Dyer's email, dated February 24, 201 4, is attached marked as Exhibit "F". 
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ported break-down for "Taxes, Fees, and Charges," . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 2  
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ported break-down for "Taxes, Fees, and Charges," . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 3  
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Mr. Dyer claimed in his communications with the Complainant (Exhibit "E") that the Agency has 
reviewed and approved the Canadian Website of Expedia, Inc. 

The Complainant is unaware of such communications between Expedia, Inc. and the Agency, and 
has been unable to locate any decision or order of the Agency approving the Canadian Website of 

Expedia, Inc. 

If communications as indicated by Mr. Dyer did indeed take place, then it appears that some em­
ployees or Members of the Agency may have already made up their minds as to the subject matter 
of the present complaint, and consequently, it would be inappropriate for them to take part in the 

adjudication of the present complaint. Furthermore, the prior communications between Expedia, 

Inc. and the Agency may give Expedia, Inc. an unfair advantage in the present proceeding. 

Thus, the Complainant is asking that the Agency: 

(a) provide the Complainant with copies of prior communications between Expedia, Inc. and the 
Agency in relation to the Canadian Website, if there are any, or alternatively, order Expedia, 

Inc. to produce same; 

(b) identify the staff and/or Members who had prior involvement with the issue of the Canadian 
Website of Expedia, Inc . ;  and 

( c) ensure that no staff and/or Member who has had prior involvement with the issue of the Cana­

dian Website of Expedia, Inc. is involved in any way in the adjudication of the present com­

plaint. 
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Section 1 35 .5 of the ATR defines "air transportation charge" and "third party charge" as follows : 

"air transportation charge" means, in relation to an air service, every fee or charge 
that must be paid upon the purchase of the air service, including the charge for the 
costs to the air carrier of providing the service, but excluding any third party charge. 

"third party charge" means, in relation to an air service or an optional incidental 
service, any tax or prescribed fee or charge established by a government, public 
authority or airport authority, or by an agent of a government, public authority or 
airport authority, that upon the purchase of the service is collected by the air carrier 
or other seller of the service on behalf of the government, the public or airport 
authority or the agent for remittance to it. 

Section 1 3 5 .  7 of the ATR provides that Part V. 1 of the ATR applies to all advertising activities for 

air services as long as it is within Canada or originates in Canada: 

1 35 .  7 ( 1 )  Subject to subsection (2), this Part applies to advertising in all media of 
prices for air services within, or originating in, Canada. 

Section 1 35 .7(2) exempts package travel services from the price advertising regulations, and for 

greater clarity, the present complaint is focused on flight-only bookings advertised on the Canadian 

Website. 

Section 1 35 .8  of the ATR requires advertisers to clearly identify and distinguish between air trans­

portation charges and third party charges: 

1 35 .8 ( 1 )  Any person who advertises the price of an air service must include in the 
advertisement the following information: 

(a) the total price that must be paid to the advertiser to obtain the air service, 
expressed in Canadian dollars and, if it is also expressed in another currency, 
the name of that currency; 

(b) the point of origin and point of destination of the service and whether the 
service is one way or round trip; 

( c) any limitation on the period during which the advertised price will be offered 
and any limitation on the period for which the service will be provided at 
that price; 

(d) the name and amount of each tax, fee or charge relating to the air service 
that is a third party charge; 

a3 1 -
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(e) each optional incidental service offered for which a fee or charge is payable 
and its total price or range of total prices; and 

(f) any published tax, fee or charge that is not collected by the advertiser but 
must be paid at the point of origin or departure by the person to whom the 
service is provided. 

(2) A person who advertises the price of an air service must set out all third party 
charges under the heading "Taxes, Fees and Charges" unless that information is 
only provided orally. 

(3) A person who mentions an air transportation charge in the advertisement must 
set it out under the heading "Air Transportation Charges" unless that information is 
only provided orally. 

[Emphasis added.] 

Section 1 35 .91  of the ATR explicitly forbids misrepresenting air transportation charges as if they 
were third party charges : 

1 35 .91  A person must not set out an air transportation charge in an advertisement as 
if it were a third party charge or use the term "tax" in an advertisement to describe 
an air transportation charge. 

III. Failure to include fuel surcharges in "Air Transportation Charges" 

Expedia, Inc. does not include fuel surcharges under the heading "Air Transportation Charges," but 

rather lists it as a separate item called "Airline Fuel Surcharge" (see Exhibits "A" and "B"): 

Trip summary 

Ottawa to London 
Mon 28/Apr/2014 - Tue 15/Jul/2014 

IJJ Departure: /l.rrives on April 29, 2014 

1 Tickel: Return 

� Traveller 1: Adult 
Air Transportation 

Charges 

Taxes. Fees and 

Charges @ 
Airline Fuel  S urcharge 

CS887.29 
C$195.00 

C$260.29 

C$432.00 

Total:  C$887.z9 
All pricer quoted in Canadian dollars . 



Trip summary 

Halifax to Budapest 
Mon 28/P..pr/2014 · Tu e  15/Jul/2014 

Ell Departure: Arrives on April 29, 2014 

fill Return: Arrives on July 16, 2014 

1 Ticket Return 

� Traveller 1: Adult 
Air Transportation 

Charges 

Taxes, F e e s  and 

C l1arges @ 
Airl ine  Fuel Surcharge 

C$985.12 
C$406.00 

C$363.62 

C$215.50 

Total: C$985·12 
.AR pric.,::; qu>'.lted in Canadian dollars. 

February 24, 20 1 4  
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In Re: Scandinavian Airlines System, 8-A-20 1 4, the Agency considered fuel surcharges in the 
context of Part V. 1 of the ATR, and held that: 

[55] The fare is an air transportation charge, as is the fuel surcharge, yet the two 
charges are not grouped together on SAS 's Web site. Further, these two charges are 
not grouped together under the heading "Air Transportation Charges" as required 
by the ATR. The ATR are clear that the appropriate headings are to be used and that 
the relevant charges are to be found under the appropriate headings. 

The Complainant adopts the aforementioned findings of the Agency as his own position, and sub­
mits that Expedia, Inc. has violated s. 1 35 .8  of the ATR by failing to include fuel surcharges under 

the heading of ''Air Transportation Charges" on its Canadian Website. 
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IV. Inclusion of airline charges in "Taxes, Fees and Charges" 

Expedia, Inc. improperly includes certain airline-imposed charges, entitled "YR - Service Charge," 
under the heading "Taxes, Fees and Charges" (see Exhibits "C" and "D"): 

A breakdown of truces, fees and charges 
CA · Air Trave l l e rs Security Charge 
R C  . Harmonizecl PSTIGSTIHST (HS1) 
SQ · Airport Improvement F e e  (AIF) 
YR · S ervice  Charge 
UB · Un ited l<ingctom :  Pas senger Se rvice Charge 
HU 
FE 
XU 
WL 

Taxes, Fees ancl� 
��'l/'N<o .... 'VW'""' C$363.62 

l�.�}�.l."9.�.� .... � ........ ! 
0 

C$25 .9l 
C$4.79  
C$33 .00  
C$208 .00 
C$40 .52 
C$36 .9l  
C$4.72 
C$l . 8 9  
C $ 7 . 8 8  

rcharge C$215.50 

Total: C$985·12 
ioted in Canadian dollars. 

iow the ai rl ine  you're 
the fol l ovvin g  

cl ing  your f l ig l1t. 

-------------------------nrnf11ndahl1; ::inrl 

m ffaxe·s·:··i=·9·9·;;··a:i1·a1 C$150 .09  

�.�.�.'..�.�.�-... � ... .. ] .. ' 

0 Total: C$423·09 
A breakdown of truces, fees and charges 1t:.1tecl in Canadian dollars. . 
CA · Air Trave l le rs Security C harge C$14 .25  
R C  . Harmonizecl PSTlGST/HST (HS1) C$54.84 . .  - .. 

S Q  · Airp o rt Improvement Fee (AIF) C $45 . 0 0  
YR - Seivice  C harge C$36 .00 t I , . 1 1 t  nrc ! · 1 n  ::ti c •1 

I uu "' '"' " ' " "  1 1  111 .:n mAI thi:. ::iirl i n l'I  1m 1 1 'r1> 

' 
' 
I 
I 

The "YR - Service Charge" is imposed by the airline, and not by any third party, and as such it 
ought to have been listed under the heading "Air Transportation Charges." 

Therefore, it is submitted that Expedia, Inc. contravened ss. 1 35 . 8  and 1 35 .9 1  of the ATR by setting 
out an air transportation charge in an advertisement as if it were a third party charge. 
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The Complainant is asking the Agency to order Expedia, Inc . to amend its Canadian Website to 

comply with Part V. 1  of the ATR. 

All of which is most respectfully submitted. 

Dr. Gabor Lukacs 
Complainant 

Cc: Mr. Barry Diller, Chairman and Senior Executive, Expedia, Inc. 
Mr. Robert Dzielak, Executive VP, General Counsel and Secretary, Expedia, Inc. 

Mr. Andy Dyer, Senior Director, Legal, Expedia, Inc. 
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Cl Expedia.ca· · Accounl " Manage Trips v Support v Frano;;ais 

H ome Flights Vacation Packages Hotels las Vegas Deals Disney Car rental Cruises Things to Do Insurance 

Your Trip to London, England, UK 
Mon 281Apr/2014 · Tue l51JL1V2014 I Total price C$887.2!1 411f#IPIN 

Price Change 

Your ticket price changed from C$0S5.09 to C$8B7.29. The airline could not confirm the original price due to pricing or 
avallabillly changes that occurred after we posted the latest prices on our site. Continue bool;in9 w look for a different 
flight. 

April 211, 2014 · Departure 

Ottawa 

YOW 6:50pm ·-1 

Lufthansa 6837 Operated by Air C anacta 
EconomyiC oach II<\ 

July 15, 2014 • Return 

London 

LHR 1:05pm 
Lufthansa 6836 Op€'rated by ,Oir Canada 
Econom1:Coach ry::. 

!, CON�l-���-�OOKING l'-

save this Itinerary 

Featured O t 0t.ls: 

lion stop 

London 

LHR 6:35am + 1 day 
Arrives on April 29. �01.i. 

I lonstop 

oua..,.,.a 

YOW 3:45pm 

Total l!avel time : 6h 45m 

dh .ism 

Total tnwet time- : 7h 4Cln1 

711 �Om 

t.;ut J.,linut" T ril.Vll'I D•�ls I Dtrney World VAC.lt.liOM I l..luico All lnclu�iVll' I Pre•P,u l.A9 � d  v ... cn.tions I Bord�! City ()e-�.rs I Weel:end Gt.t;;w,41.ys 

Panne1· Services: 
Add a Hotel I Become 0/1 Athliaie I Exp�dla Franchise \ ExpediaCruiseShlpCenters Agent I Travel Agents 

Expedia Panners: 
EgenclaBuslness Travel \ Hotels.ca \ Venere I Hotwlre I Expedia CruiseShlpCenters Tli\<ago 

Ci Expedia• About Us I Advertising I Press Room I Jobs I Privacy & Securjty I Terms. of Uce I Investor ?elations 

Global Sites: 

Trip summary 

Ottawa to London 
lv1on 28/Apr/2014 · Tue 15/Jul/2014 

[!! Departure: Arrives on April 29. 2014 

1 Ticket Return 

• Traveller 1: lltllllt 
Air Transportation 
C harges 
Taxes, Fns anct 
Cl1ar9es @I 
Airline Fuel Surcharge 

C$887.29 

C$195.00 

C$260.29 

C$432.00 

Total: C$88729 
All prl:eo quoted in CarntcliiUl dollars 

(, · \ · ·  r � �- 1 ·, 1 � l ! �1 t , 1  I t '· � '. � r  i- ' 1  ' ,  

W e  want you to know the airline you're 
travelling with has the following 
restrictions regarding your flight. 

• Tickets are nonrefundable and 
nontransferable. Name changes are 
not allowed. 

• The airline may charge addilionat fees 
for checked baggage or other optional 
services. 

• This airline may charge additional 
fees depending on your payment 
method. 

• Airlines may change filght schedules 
and terminals at any time. 

• Correct travel documents are required. 
Ifs your responsibility lo check your 
documents before you travel. Please 
click here for up-to-date passport, visa 
and health Information. 

= = • u au !'!!I :: :z: + u a """' 1 ..... u ., :·: H ri'llil :::::: Kll Iii! :lll :: - ii.i! lill11 rSil !Al a 
Expedia.. ca Is 1epresented in Quebec by Tou1 East Ho\ida.)'1 (Ca.nada} Inc . .  "- Qutfbec licensee. Er.pedla.. Inc. is not rMponslble for c ontent on utemal Web sites. 

©2014 � All rights reserved. 
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0 Expedia.ca· Account "' Manage Trips " Support v F ran9ais 

Home Flights Vacation Packages H otels Las Vegas Deals Disney Car rental Cruises Things to Do Insurance 

Your Trip to Budapest, Hungary 
Mon 2S/A.prl2014 . Tue 151Juk'2014 I Total plice· C$985.l2 Mf§Miij@ 

Aprll 28, 2014 · Departure 
Halifax 
YHZ 3 : 2Spm 
British Airways 64G3 Operated b),. \\l &•stJ>.t 
Ernnom),C oacl1 10) 

Toronto 

=... ,�r: 6 :45prn 

eritish .•irHayS 92 
Econonr1:C oach (0! 

London 

=.... LHP 8:5Cran1 
Doparts on .•prll 29. 2014 
British Alr11ays 866 
EconomyiC oach (S) 

July 15, 2014 • Return 

8udapost 

BUD U:40am 
Flnnair 754 
Economy.·Coach 1Q) 

Helsinl.i 

,,.,,,,,..,,, HEL 5:00prn 

Finnair 31 
Eco nomy:Coach tQ• 

Tc-ronto 

IT) r"IZ 9 :.:::5pm 

WestJe1 438 
Economy:( oach ,p·, 

CONTINUE BOOKING ,.. 

Save this Itinerary 

FU.1Uffd Du.Js; 

--+ 

2 stops 

Toronto 

,yz 4:44prn 

London 

LHF' c :40am + 1 day 
.!.rriv�s c•n A.pri! 29, 2014 

Budapest 

BUD 12:20pm 
Arrives on A.prll 29, 2014 

2 stops 

Helsinl I 
HEL 3:DOprn 

Toronto 

u: ·� :45pm 

Halifa> 

YHZ l2:27am + l day 
Arrives on July 16. 2014 

Total tra<;el lime : 15h 5Sm 

211 19m 

Layover: 2h lm 

6h 55m 

Layover: 2h !Om 

211 3•.lm 

Total travel time Hh 47m 

2h 20m 

Layover: 2h Om 

Sh 45m 

Layover: 2h 40m 

2h :m 

L.>.H tvlinutt T1avel Dn.h I Dlrney World \'ac ations I Mt1ico A!l lnclufr.rt I Ptt--Pa.ckagtd V:an.tiom I 801dtf City· Duis I Wukrnd Get:awi\ys 

Partner Services: 
Add a Hotel / Become M Aff1!1ate I fYpedla Franchtse I E:xped1aCr!JfGeShipCenter$ Aoent I lravet Agents 
Expedia. Panners: 
Egencia.Busrness Travel I Ho.tt:Us.ca I Venere I Hotwife I Expt:ttjia CrulseShipCente1� Trivago 

tl Expedia About Us I A.d 'l'ert1sin9 I Press Poom I Jobs I Pnvacy £. Securit;: I Terms of Use I investor Relations 

GlobalStuos: 

Trip Summary 

Halifax to Budapest 
Mon 28/Apr12014 · Tue 151Jul/Z014 

[J Departure: Arrives on April 29, 2014 

lITJ Return: Arrives on July 16, 2014 

l Ticket Return 

• Traveft9r l: Adult 
Air Transportation 
C harges 
Taxes, Fees and 

C har9es illl 
Alrtine Fuel Surcharge 

C$985.12 
C$406.00 

C$363.62 

C$215.50 

Total: C$985·1Z 
Ali prit'!c qu.:ited in Canadian doUars . 

We want you to know the airline you're 
travelling with has the folloWing 
restrictions regarding your flight 

• Tickets are nonrefundable and 
nontransferable. A fee of US$275.00 
por ticket Is charged for Itinerary 
changes. Name changes are not 
allowed. 

• The airline may charge addltronal fees 
for checl:ed baggage or other optional 
services. 

• Airlines may change flight schedules 
and tennlnals at anytime. 

• Correct travel documents are required. 
Ifs your responsibility to check your 
documents before you travel. Please 
click here for up-to-date passport, visa 
and health Information. 

= = gj I m au '!!!!! �= = + l � w.:3 - I - ...... I B • :.: H Ql;! :::::: t1ll lilill :3 ::::: - i!i!i ID I� la ID 
ExpediA.c� Is 1apruant•d in Qullb•c by Tour EO\St Holid�ys (CilnAdO\) Inc .• 1. Qutbac llc•m.u. Exp•dia, Inc. k: no1 t•sponsibl• for conttnt on utenu,I Wtb situ. 

tico.ca 
ii11F.M;z, M-�s• 

-� .... ��,,,..,.. .... 
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tl Expedia.ca· Ace cunt v Manage Trips "' Supporl v F1a119als 

H orne Flights Vacation Packages Hotels Las Vegas Deals Disney Car rental Cruises Things to Do Insurance 

Your Trip to Budapest, Hungary 
Mon 281Apr/2014 · Tue 15/Jul/2014 I Total price· C$985.l2 +e@WAM 

April ZS, 2014 • Departure 2 s\ops 

Hal1fax Toronto 

YHZ 3 : 25pm -I· y·, z 4:44pm 
British AilWa)·s 6�63 Operated br WestJet 
Econom;iCoach (0) 

Toren to 
::.:Er..., 'tr: 6:45pn1 

British !J�vays 92 
Economy. C oac11 10i 

L1)ndti11 
LHF' 6:40-
Arrives on Ap1 

Total tr;.;;e! lime . !Sh 55m 

211 l�m 

A breakdo\IW\ of UU<es, tees and charges 

CA - Air Trav<lllers Security Charge 

RC · Harmonized PST/GST/HST (HS1) 
SQ - Airport lmprov<1ment Fee (AIF} 

YR • Service Charge 
VB • United Kingdom: Passenger Service Charge 

London Budap•st 
HU 

BUD 12:2 �C =-- LHP 8:50an1 
/.:.rrivi:-s on Apt WL 

Trip summary 

Halifax to Budapest 
Mon 2S!Apr12014 . Tue lSIJu�·2014 

E!! Departure: Arrives on April 29, 2014 
E Return: Arrives on July 16, 2014 

1 Ticket: Return 
• Traveller 1: Adult 

Air Transportation 
Char9es 

C$985.12 
C$406.0Q 

Taxes: Fees and: 
'<:b.ar�e� -�-- .. 

C$363.62 

C$25.91 
C$4.79 
C$33.00 
C$208.00 
C$40.52 
C$36.91 
C$4.72 
C$l.S9 
C$7.S8 

rcharge C$215.50 
Total: C$985·1l 

ioted V'1 Cmldan doUars. 

If '· I; · ··- ' �·- \ j.,: 

ow the airline )"l)t1're 
the lolloW1ng 
Ing your flight D•pans on .;prll 29, 2014 

8ritisl1 Ai1ways 866 
Econom11c.,ach tS) '---------------....-------....Jnrelundablll and 

July 15, 2014 • Return 2 stops Total travel time l7h 47m 

Budapest 

6UO ll:40am 
Finnair 754 
Econom;IC oach •Q) 

Heloinl.1 

HEL 5:00pm 
Finnair :n 
Economy!( oach IQ:· 

Toronti:i 
liiJ r r :  9:2Spm 

WestJet 438 
Econeomy.'C oach (P;• 

CONTINUE BOOKING II>-

save this Itinerary 

F e ntured Dta.ls: 

H�lsinli 
HEL 3:00pm 

Toronto 
·u: E :-!Spm 

HR!ifax 
YHZ 12:27am + 1 day 
.Arri·.;es 1)n Jut.)" 1€· . .21)1.J 

Layover: 2h Om 

811 45m 

Layover. 211 40m 

2h 2m 

LMt t.llrune Travel Du.ls I Dlrne>'Wo rld V«.c a.tfons I l,!eY!co Alf Inclusive I Prt'·Padagtd Va.c Atiom I Border City Duh I Wukend Getaways 

Partner Services: 
Add a Hotel I Become an Affg1aie I &pedla Franchise I ExpedtaCruiseShtpCenters Agent I Travel Agent::;; 
Expedia rannars: 
Egencia Busine$S T1avel I Hotels.ca I Venere I Hotwite I Expedia CruiseShipCenters I Trivago 

8Expedia About Us I AdvertJS109 I Preos Poom I Jobs I Privacy & Secunt; I Terms of lJ$e I lnve$tor Relations 

Global SID>S: 

nontransferable. A lee ol US$275.QO 
per tjck•t Is charged tor ltineral)" 
changes. Mame changes are not 
allowed. 

• The airline may charge adt11tional tees 
for checked baggage or other optional 
services. 

• Airlines may change flight schedules 
and terminals at any tjme. 

• Correct trru1e1 documents are required. 
1rs your responsibility to cl1eck your 
documents before you travel. Please 
click here for up·to-date passport. visa 
and health infonnaUon. 

= :::::: liill I U  m f!!'J == z::: + L B D - . - ...... � 9  Q :•: H .... = Clll liiill ::II ::: "'."" iiiii ID l:t.l Qi a 
Exp•dia.c" is r•pres•nt•d in Qui-bee by Tour Eau Holidl'lyi; (C an�da) Inc .. " Quib•c llc•nue. Expedi1L. Inc. Is not r.sponilbl• for conten1 on utt-rnal W•b situ. 

02014 �All rights reserved. 
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8 Expedia.ca· Account " Manage Trips v Support v Fra�ais 

H o m e  Flights Vacation Packages H otels Las Vegas Deals Disney Car rental Cruises Things to Do Insurance 

Your Trip to Toronto, ON 
Mon 28/Apr/2014 · Tue 15/Jul/2014 I Total price: C$423·09 

April 28, 2014 · Departure 

porter Halifax 
YHZ 1:15pm 
Po11er Airlines HS 
Econonw:c r.«1ch (A.) 

Llontreal 
porter YUL 3:.20pm 

Porter Airlines 420 
Econom)1C oach �!.\ 

1 stop 
l.1ontrt>al 
YUL .:::o5pm 

Toronio 
YTZ 4:30 

Total travel time : 4h 15m 

111 5(•m 

A breakd0\'1111 of laXes, fees and charges 

CA · Air Travellers Security C harge 
RC . Harmonized PST/GST/HST (HST) 
SQ · Airport Improvement Fee (AIF) 
YR · Se1vice C h arge 

Trip Summary 

Halifax to Toronto 
lvlon 28/Apr/2014 · Tue 15/Jul/2014 
l Ticket Return 

• Traveller 1: Adult 

Air Transportation 
Charges 
ffaxe·s: i:&iisaii·g: 
lc ha.rp�s � 

C$423.09 
C$273.oo 

C$150.09 

0 Total: C$423·09 
oted in Canadian doRMs. 

C$14.25 
C$54.84 
C$45.00 
C$36 .00 

July 15, 2014 · Return 1 stop 
------::To-:t-a:-1 t-ra_v_e:-1 t:-im-e-.-:3-:-h-:1-:5:-m--r--;-il'J'lr=""mTTTlrfl,now the airline you're 

travell ing With has the following 
Toronto porter YTZ 11:1sam 
Portt>r Alrlin.;s 253 
Ewnomy:C oach (.A.) 

Ottawa 
porter YOW 1.:: :40pm 

Pmter Airlini;s 253 
Econom1:·Coach (�.) 

CONTINUE BOOKING 11>-

Save this Itinerary 

Featured Dt<als: 

Ottawa Ol1 56m 
YOW 1.2 :1lpm 

Layove1: Oh 29111 
Halifax lh 5•'.>m 
YHZ 3:30pm 

L�t lltlnutt Tr..,v•l OE- als I C1lsney World Vacations I t.lexico .A.ti Inclusive. I Pre·Pact.a9ed Vac ath>ns I BordE:r City Deals I W•et.end Getawd'ys 

PMtner Services: 
Add ;;1.Hotel I Become an Affdtate I Exped1;;1.Franchme I ExpediacruiseSl�pCer1ters Agent I Travel Agents 

Expedia Par1ners: 
Egencia Business Travel I Hotels.ca I Venere I Hotwlre I Expedia crulseShlpCenters Trlvago 

Ci Expedia Abol.11 Us I Advertising I Press Room I Jobe I Privacy & Seclff'tty I Terms of Use I Investor Relations 

Global Sites: 

restrictions regarding your flight 

• Tickets are nonrefundable and 
nontransferable. Harne changes are 
not allowed. 

• The airline may charge additional fees 
for checked baggage or other optional 
services. 

• Airlines may change flight schedules 
and terminals at any time. 

• Correct travel documents are required. 
It's your responsibility to check your 
documents before you travel. Please 
click here tor up-to-date passport, visa 
and health Information. 

:::: :: � I !ii m= r:!!ll ;;:;: : + L ll D _, I . ..i.. II B "' :•: IMl W :::: lt;I !ill :Ji ::: � iii ll!l GS Ull l.1l 

Expedia.ca. is represented in Quebec by Tour East Holida.� (Canada) Inc . .  a Qutbec licensee. Expedia, Inc. Is not responsible 1or content on extemkl Web sites. 

©2014 Expedia Joe All rights reserved. 
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2 0 14 - 0 2 - 2 1 - -Dyer- to - Lukacs - - re_CTA_approval . txt 

From adyer@expedia . com Fri Feb 2 1  1 4 : 0 5 : 4 9 2 0 14 
Dat e : Fri , 2 1  Feb 2 0 1 4 1 8 : 0 5 : 14 + 0 0 0 0  
From : " Andy Dyer ( ELCA ) " <adyer@expedia . com> 
To : Gabor Lukac s  < l ukac s@Ai rPa s s engerRights . ca> 
Subj ect : RE : Expedia Display Concerns 

Dr . Lukac s ,  

Page l of 3 

Expedia ' s  current pre -purchas e  display has been reviewed and approved by the Canadian T 
ransportat ion Agency . Thank you for your at tent i on to thi s  is sue . 

Best regards , 

Andy Dyer 

- - - - -Original Mes sage - - - - -
From : Gabor Lukacs [ma i l to : dr . gabor . lukacs@gma i l . com] On Beha l f  Of Gabor Lukacs 
Sent : Thursday , February 2 0 ,  2 0 1 4  2·: 5 8  PM 
To : Andy Dyer ( ELCA) 
Subj ect : Re : Expedia Display Concerns 

Mr . Dye r ,  

Thank you for your me s s age , which unfortunately, fai l s  to addre s s  my concerns . 

My concern is primarily about the advert i s ing ( i . e . , pre - purcha s e )  of the prices ,  as do 
cument ed in the attached PDF f i l e s : 

( 1 )  In two of the at tached three f i l e s , there is a " YR  - Service Charge " 
item shown among the " Taxe s , Fees and Charges , "  even though a l l  airline- charged fees ou 
ght to be l i sted under "Air Transportation Charge s . "  

( 2 )  In two of the att ached three f i l e s , t here is a l s o  an " Airl ine Fue l Surcharge " item 
l i sted , even though such charges ought to be l i sted as part of the "Air Transportation 
Charges . "  

Whi l e  the s e  i s sue s exi s t  a l s o  with re spect t o  post -purchase informa t i on provided ,  the t 
hrust o f  my concern is focused actua l l y  on adve rt i s ing and on the informa t i on displayed 

on Expedia ' s  webs i t e  *prior* to the purcha s e  ( a s  shown on the at tached PDF f i l es ) . 

The obl igat ion to comply with the Air Transportation Regulations app l i e s  to Expedia reg 
ardl e s s  of how i t s  partners enter information into their database s . Certainly , now that 

you have been made aware of the i s sue s , Expedia has an obl igation to take remedial act 
ions . 

I wou l d  l ike to draw your a tt ention to the Not i ce to the Indu s t ry of the Canadian Trans 
portat i on Agency f rom l as t  Friday : 

" The Agency cons iders each day that an adver t i s ement remains in 
non - compl iance t o  const i tute a contravent i on o f  the regulat ions . 
Consequen t l y ,  an advertiser is sub j ect to monetary pena l t i e s  each 
and every day o f  i t s  non- comp l iance . "  

http : / / www . ot c - ct a . gc . c a/eng/no t i c e - indu s t ry- enforcement - al l - inclusive - air-price - advert 
i s ing - regu l a t i ons - aspar 

Therefore , I urge you to take remedial act ion without delay ,  and make changes to Expedi 
a ' s  web s it e .  

Kindly please c onfirm t he receipt o f  thi s mes sage , and advise a s  t o  when Expedi a ' s webs 
ite wi l l  be amended to conf orm to the Ai r Transportat ion Regulat ions in genera l , and s s  

1 3 5 . 8  and 1 3 5 . 9 1 in part i cular . 

I l ook forward to hearing f rom you . 

f o;J. 



Exhibit "E" February 24, 20 14 
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2 0 14 - 0 2 - 2 1 - -Dye r - to - Lukac s - - re_CTA_approval . txt 

Best wishe s , 
Dr . Gabor Lukac s  

O n  Thu , 2 0  Feb 2 0 1 4 , Andy Dyer { ELCA) wrote : 

> 
> Dr . Lukacs , 
> 
> 
> 
> Thank you for your pat i ence as I have res earched your concern . As a 
> summary , you rai s e  two i s sue s : ( 1 )  the inclus ion of carri er- imposed 
> charges { e . g .  YQ fuel surcharges )  under the heading ?Taxes? in 
> Expedia?s post -purchas e  i t emi zed fare breakdowns , and ( 2 )  the 
> de s criptor ?Default Val i dat ing Carrier Tax? in reference to YR 
> charges . I will addre s s  each below . 
> 
> 
> 
> I temi zed fare breakdowns may be requested in two ways : ( 1 )  onl ine 
> through Expedia . ca and ( 2 )  t e l ephonically via our call center . You 
> requested an itemi zed fare breakdown both online and through the c a l l  
> center . Online reque s t s  a r e  rout ed to the operations group or partner 
> responsibl e f or t i cket ing a given i t inerary, and that team produces a 
> report through i t s  account ing system that separately states the t axes 
> paid with respect to the given i t inerary . The accounting sys t em used 
> by that team will determine the f ormat o f  the report . In your case , 
> the accounting sys t em ? s  report format uses a column header of ?Taxe s ?  
> t o  ident i f y  a l l  charges other than the base fare , whi l e  separately 
> stat ing HST , GST and QST { a s  app l icabl e )  a s  l ine i t ems under the 
> generic heading ? Taxes . ?  Although that system is owned and 

Page 2 o f  3 

> maintained by a third party , Expedia i s  making a recommendat ion to them that they upd 
ate the column header to ? Taxe s / Fee s . ?  
> 
> 
> 
> Tel ephonic reque s t s  are handled by c a l l  center agents ,  who access 
> individual i t inerari e s  that are s tored in large third-party databas e s  
> known as global distribu t i on syst ems { ?GDS s ? ) ,  which act as data 
> cl earinghous e s  for the g l obal a i r l ine reservat i ons community . Upon 
> reque st , agents access an i t inerary , produce a report through the GDS 
> and e -mai l  that report to the customer . As you can see from the 
> e -mai l s  provided to you , the GDS reports general ly contain a greater 
> l eve l o f  deta i l  with respect t o  the taxes and fees app l i ed to a given 
> it inerary . Because those taxes and f e e s  are ident i f ied by 2 - l e t t er 
> code s , the GDS report a l s o  contains a glossary to help users 
> understand the nature o f  each charge . That glossary i s  also included 
> in Expedia?s e -mai l s .  The f ormat o f  that report and the glos sary 
> definit ions are both determined by the GDS . In your cas e , the report 
> includes all charges other than the base fare under a heading of 
> ? Taxes ?  and a rol l - up o f  a l l  such charges under a heading of ? Total 
> Taxes . ?  Expedia i s  making a recommendat i on t o  our GDS partner to update those headin 
gs to ?Taxe s / Fe e s ?  and ? Total Taxe s / F e e s ?  respect ively . 
> 
> 
> 
> The glossary de f ini t i on for ?YR? as provided by the GDS and 
> subsequently passed to you was ?Default validat ing carrier t ax . ?  
> Based on my researc h ,  YR charges appear t o  be charges imposed by a 
> carr i e r ,  s imilar to a YQ fuel surcharge . In your c as e ,  the YR charge was a surcharge 

imposed by Finnair . 
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2 0 14 - 0 2 - 2 1 - -Dyer- t o - Lukac s - - re_CTA_approval . txt 

> Expedia is making a recommendation to our GDS partner to update that 
> glossary defini t i on to ?De faul t val idat ing carri er f ee . ?  
> 
> 
> 
> Although the regulations to which you refer apply to the advertisement 
> and promotion of airf ares to consumers in the pre - purchase context , we 
> are keenly interested in providing customers with a c l ear 
> understanding o f  their charges when they request a pos t - purchase 
> breakdown . In add i t i on to making the above -mentioned recommendat i ons 
> t o  third -party syst ems providers , I have asked our internal t e ams t o  
> update our e -mai l  communicat ions t o  inform customers a s  t o  the 
> inclus ion of a l l  non -base fare amount s ,  including carrier- imposed 
> charges , under the headings described above . I hope that the 
> f oregoing exp l anat i on provides you with some c l arity a s  to the f ormat 
> of the reports you received , the nature of the charges on your 

Page 3 of 3 

> i t inerary , and the steps we are t aking to increase transparency of these charges gain 
g f orward . 
> 
> 
> 
> Once again , I appreciate your bringing this to my attent i on as I 
> bel ieve it wi l l  a l l ow Expedia to provide better service to our 
> customers going forward . I f  you have any que s t ions , please cont act me . 
> 
> 
> 
> Best regards , 
> 
> 
> 
> Andy Dyer 
> 
> 
> 
> 
> 



Exhibit "F" 

2 0 1 4 - 0 2 - 2 4 - -Dyer - to - Lukacs - -matter_closed . txt 

From adyer@expedia . com Mon Feb 24 1 3 : 0 6 : 4 5  2 0 1 4  
Date : Mon , 2 4  Feb 2 0 1 4  1 7 : 0 6 : 3 3 + 0 0 0 0  
From : "Andy Dyer ( ELCA ) " <adyer@expedia . com> 
To : Gabor Lukacs < lukacs@airpass engerright s . ca >  
Subj ect : RE : Expedia Di splay Concerns 

Dr . Lukacs , 

February 24, 2014  
Page 1 7  of 20 

Page l of 4 

Thank you for your corre spondence and int erest in this mat t er . As indicated in my prev 
ious e -mai l ,  Expedia does not release internal or external correspondence to the public 

and we bel ieve our display i s  comp l i ant with Canadian regula t i ons . At thi s  t ime , Expe 
dia considers this mat ter closed . 

Best regards , 

Andy Dyer 

- - - - - Original Mes sage - - - - -
From : Gabor Lukacs [ma i l t o : dr . gabor . lukacs@gma i l . com] On Behalf O f  Gabor Lukacs 
S ent : Friday , February 2 1 ,  2 0 1 4  7 : 1 2 PM 
To : Andy Dyer ( ELCA) 
Cc : Bob D z i e l ak ( ELCA) ; barry . d i l ler@iac . com 
Subj ect : RE : Expedia Display Concerns 

Mr . Dye r ,  

I a m  profoundly disappoint ed by Expedia ' s lack of cooperat i on i n  this mat ter . I have ap 
preached Expedia in attempt to resolve this matter amicab l y ,  but it appears that Expedi 
a prefers to deal with mat t ers through formal adj udi cation . 

I am hereby making a final att empt to resolve this mat t er : please change Expedia ' s  webs 
ite to comply with the Air Transportation Regulations , or a l t ernative ly,  provide me wit 
h a copy o f  the al leged approval that Expedia has a l l egedly rece ived from the Agency . 

Fai l ing these , ' I am afra i d ,  I wi l l  have no choice but to f i l e  a formal complaint agains 
t Expedia with the Canadian Transporta t i on Agency . 

Yours very t ruly,  
Dr . Gabor Lukacs 

On Sat , 22 Feb 2 0 1 4 , Andy Dyer ( ELCA) wro t e : 

> Dr . Lukacs , 
> 
> Expedia does not make copies of int ernal or external correspondence 
> avai lab l e  to the publ i c . 
> 
> Best regards , 
> 
> Andy Dyer 
> 
> - - - - - Original Message - - - - -
> From : Gabor Lukacs [ma i l t o : dr . gabor . lukacs@gma i l . com) On Beha l f  O f  
> Gabor Lukacs 
> Sent : Friday , February 2 1 ,

' 
2 0 1 4  1 0 : 1 5 AM 

> To : Andy Dyer ( ELCA) 
> Cc : Bob D z i e l ak ( ELCA ) ; barry . diller@iac . com 
> Subj ect : RE : Expedia D i s play Concerns 
> 
> Mr . Dye r ,  
> 
> Unfortuna t e l y ,  I could not f ind any trace of any approval of Expedi a ' s website among 
the decis ions o f  the Canadian Transportat ion Agency . 

/o 5 
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> 
> Would you please be s o  kind to provide me with a copy of the approval of Expedi a ' s  cu 
rrent pre - purchase display by the Canadian Transportation Agency? 
> 
> I look forward to hearing f rom you . 
> 
> Best wishe s , 
> Dr . Gabor Lukacs 
> 
> 
> On Fri , 2 1  Feb 2 0 14 , Andy Dyer ( ELCA) wrot e :  
> 
> > Dr . Lukac s ,  
> >  
> >  Expedi a ' s current pre -purchase display has been reviewed and approved 
> >  by the Canadian Transportat ion Agency . Thank you for your attention 
> >  to thi s i s sue . 
> >  
> >  Best regards , 
> >  
> >  Andy Dyer 
> >  
> >  - - - - - Or iginal Message - - - - -
> >  From : Gabor Lukac s  [ma i l t o : dr . gabor . lukacs@gma i l . c om] On Beha l f  Of 
>> Gabor Lukacs 
> > S ent : Thursday , February 2 0 ,  2 0 1 4  2 : 5 8 PM 
>> To : Andy Dyer ( ELCA) 
>> Subj ect : Re : Expedia Display Concerns 
> >  
> >  Mr . Dyer ,  
> >  
> >  Thank you f o r  your mes s age , which unfortunately,  fa i l s  t o  addre s s  my concerns . 
> >  
> > My concern i s  primarily about the adverti sing ( i . e . , pre -purcha s e )  o f  the price s , as 

documented in the a t t ached PDF f i l e s : 
> >  
> >  ( 1 )  I n  two o f  the at tached three f i l e s , there i s  a " YR - Servi ce Charge " 
> > i tem shown among the " Taxe s , Fees and Charge s , "  even though a l l  airl ine - charged fees 

ought to be l i s t e d  under " Air Transportation Charges . "  
> >  
> >  ( 2 ) I n  two o f  the attached three f i l e s , there i s  a l s o  an " Airl ine Fuel Surcharge " i t  
e m  l i s t e d ,  even though such charges ought t o  b e  l i st e d  a s  part o f  the "Air Transportati 
on Charges . "  
> >  
> >  Whi l e  the s e  i s su e s  exi s t  a l s o  with respect t o  post -purchase information provided , th 
e thru s t  o f  my concern i s  focused actua l ly on advert i s ing and on the informat ion displa 
yed on Expedia ' s  web s i t e  *prior* to the purchas e  ( a s  shown on the att ached PDF f i l es ) . 
> >  
> >  The obl igat i on t o  comply with the Air Transportat i on Regulations app l i e s  to Expedia 
regard l e s s  o f  how i t s  partners ente r  information into their databas es . Certainly, now t 
hat you have been made aware of the i s sue s , Expedia has an obl igation to take remedial 
act ions . 
> >  
> >  I would l ike t o  draw your attent ion t o  the Not ice t o  the Industry o f  the Canadian Tr 
ansportation Agency f rom l a s t  Friday : 
> >  
> >  " The Agency c ons iders each day that an advert i sement remains i n  
> >  non- compl i ance t o  const itute a contravent ion o f  the regulat ions . 
> >  Cons equent ly , an advertiser i s  subj ect t o  monet ary pena l t i e s  each 
> >  and every day o f  i t s  non - compl iance . "  
> >  
> >  http : / /www . ot c - ct a . gc . ca/eng/not i c e - indus try- enforcement - al l - inclus iv 
> >  e - ai r - pric e - advertis ing - regul ation s - a spar 
> >  
> >  
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> >  Therefore , I urge you to take remedial action without de lay ,  and make change s  to Exp 
edia ' s webs i t e . 
> >  
> > Kindly please conf irm the rece ipt o f  this me s sage , and advi s e  a s  t o  when Expedia ' s  w 
ebs ite will be amended to conform to the Air Transportat ion Regulations in general , and 

s s . 1 3 5 . 8  and 1 3 5 . 9 1 in part i cular . 
> >  
> >  I look forward t o  hearing from you . 
> >  
> >  
> >  Best wishes , 
> >  Dr . Gabor Lukac s  
> >  
> >  
> >  
> >  On Thu , 2 0  Feb 2 0 1 4 , Andy Dyer ( ELCA) wrot e : 
> >  
> > >  
> > >  Dr . Lukac s ,  
> > >  
> > >  
> > >  
> > >  Thank you for your pat ience a s  I have researched your concern . A s  a 
> > >  summary , you rai s e  two i s sue s : ( 1 )  the inclusion of carrier- imposed 
> > >  charges ( e . g .  YQ fuel surcharg e s )  under the heading ?Taxe s ?  in 
> > >  Expedi a ? s  p os t -purchas e  i t emized fare breakdowns , and ( 2 )  the 
> > >  des criptor ?Default Val idat ing Carrier Tax? in re ference to YR 
> > >  charge s .  I wi l l  addres s  each below . 
> > >  
> > >  
> > >  
> > >  I t emized fare breakdowns may b e  requested in two ways : ( 1 )  online 
> > >  through Expedia . ca and ( 2 )  t e lephoni cally via our call center . You 
> > >  reque sted an itemi z e d  fare breakdown both online and through the 
> > >  call center . Online requ e s t s  are routed to the operat i ons group or 
> > >  partner re sponsibl e for t i cketing a given i t inerary , and that t eam 
> > >  produces a report through i t s  account ing syst em that s eparately 
>>> states the taxes paid with respect t o  the given i t inerary . The 
> > >  accounting system used by that team will determine the format of the 
> > >  report . In your cas e ,  the accounting system?s report format uses a column header o 
f ? Taxe s ?  
> > >  to ident ify a l l  charge s o t he r  than the base fare , whi l e  s eparately 
> > >  stat ing HST ,  GST and QST ( as appl i cabl e )  a s  l ine i tems under the 
> > > generic heading ? Taxes . ?  Although that system is owned and 
> > >  maintained by a third part y ,  Expedia is making a recommendat ion to them that they u 
pdate the column header to ?Taxe s / Fe e s . ?  
> > >  
> > >  
> > >  
> > >  Tel ephonic reque s t s  are handled by call center agent s , who acces s  
> > >  individual i t inerari e s  that a r e  s tored in large third-party 
> > >  databases known as g l obal d i stribu t i on syst ems ( ? GDSs ? ) ,  which act 
> > >  as data c l earinghou s e s  for the g l obal airl ine reservations 
> > >  community . Upon reque s t ,  agents access an i t inerary , produce a 
> > >  report through the GDS and e -mai l  that report to the customer . As 
> > >  you can s e e  from the e -mai l s  provided to you , the GDS reports 
> > >  genera l ly contain a greate r  l evel o f  detail with respect t o  the 
> > >  taxes and f e e s  app l ied to a given i t i nerary . Becaus e t ho s e  taxes and 
> > >  fees are ident i f ie d  by 2 - l e t t e r  code s , the GDS report a l s o  contains 
> > >  a glossary to he lp users understand the nature o f  each charg e . That 
> > > glossary i s  a l s o  included in Expedi a ? s  e -mai l s .  The format of that 
> > >  report and the g l o s s ary definitions are both det ermined by the GDS . 
> > >  In your cas e ,  the report includes a l l  charges other than the base 
> > >  fare under a heading o f  ? Tax e s ?  and a rol l -up o f  a l l  such charges 
> > > under a heading o f  ? Total Taxes . ?  Expedia is making a recommendation to our GDS pa 
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rtner to update those headings to ?Taxe s / F e e s ?  and ? Total Taxe s / Fe e s ?  respectively . 
> > >  
> > >  
> > >  
> > >  The glos sary definit ion for ?YR? a s  provided by the GDS and 
> > >  subsequent ly pas s ed to you was ?Default val idat ing carrier tax . ?  
> > >  Based on my research, YR charges appear to be charges impos e d  by a 
> > >  carr i e r ,  s imilar to a YQ fuel surcharge . In your case , the YR charge was a surchar 
ge imposed by Finnai r .  
> > >  Expedia i s  making a recommendat i on t o  our GDS partner t o  update that 
> > > glos sary definition t o  ?Default val idat ing carrie r  f ee . ?  
> > >  
> > >  
> > >  
> > >  Although the regulat ions t o  which you r e f e r  apply t o  the 
> > >  advert i s ement and promotion of airfares to consumers in the 
> > >  pre - purcha s e  context , we are keenly interested in providing 
> > >  customers with a c l ear understanding of their charges when they 
> > >  reque s t  a post -purcha s e  breakdown . In addi t i on to making the 
> > >  above - ment i oned recommendat i ons to third-party systems providers , I 
> > >  have asked our internal t eams to update our e - ma i l  communicat ions t o  
> > >  inform cus tomers as to the inclusion of al l non-base fare amounts , 
> > >  including carrier- imposed charge s ,  under the headings described 
> > >  above . I hope that the foregoing explanation provides you with s ome 
> > >  c l arity as to the format of the reports you receive d ,  the nature o f  
> > >  the charges o n  your i t inerary, and the s t ep s  w e  a r e  taking t o  increase t ransparency 

of thes e  charges going forward . 
> > >  
> > >  
> > >  
> > >  Once again , I appreciate your bringing thi s t o  my a t t ent ion a s  I 
> > >  b e l i eve it wil l a l l ow Expedia to provide better s ervice to our 
> > >  customers going f orward . I f  you have any que s t ions , please contact me . 
> > >  
> > >  
> > >  
> > >  Best regards , 
> > >  
> > >  
> > >  
> > >  Andy Dyer 
> > >  
> > >  
> > >  
> > >  
> > >  
> >  
> 
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S e a n  C. S h a n n o n  

Office 
des transports 

d u  Canada 

Exp e d i a  Ca n a d a  Co rpo rati o n  

6 10-4 10 A d e l a i d e  Street West 

Toronto O N  

M 5V 1 5 8  

D e a r  S i r :  

Canadian 
Transportation 
Agency 

R efe ren ce N o :  14-01601 

D a t e :  M a rc h  27, 2 014 

RE:  W a r ni ng for violation of the Air Transportation Regulations 

R e s u lts of a co m p l i a n c e  verificat ion con d ucted by a D es i gn ated E n fo rce m e nt Offic e r  of the 

Ca n a d i a n  Tra n s p o rt a t i o n  Age n cy (Age n cy )  i n d icate that Exp e d i a  Ca n a d a  Corpo rat ion i s  i n  

contrave n t i o n  o f  sect i o n  1 3 5 . 9 2  o f  t h e  Air Transportation Regulations (ATR) . T h i s  c o m p l i a n c e  

ve rifi cat ion re l a tes t o  Exp e d i a ' s  o n l i n e  b ooki n g  e n g i n e  Exp e d i a .c a .  

S e ct i o n  1 3 5 . 9 2  o f  t h e  ATR r e a d s  a s  fo l lows: 

13 5 . 9 2  A p e rs o n  m ust n ot refe r to a t h i rd p a rty c h a rge in a n  a dve rt i s e m e n t  by a n a m e  

ot h e r  t h a n  t h e  n a m e  u n d e r  w h i c h  i t  was estab l i s h e d .  

Th i rd p a rt y  c h a rges a re n o t  i d e nt ifie d  by n a m e, o n ly a two l etter  c o d e .  

A c o p y  o f  t h e  evid e n ce is  o n  fi l e  at t h e  Agen cy, 15  E d d y  Stre et, G at i n e a u ,  Q u e b e c  a n d  c a n  b e  

reviewed by p revi o u s  a rra n ge m e n t  d uri n g  regu l a r  b us i n ess h o u rs b y  c o n t a ct i n g  S i m o n a  Sasova, 

M a n a g e r  of E n force m e n t  D iv i s i o n ,  R e g u latory A p p rova ls a n d  Co m p l i a n c e  D i rectorate at ( 8 1 9 )  

9 5 3-9786.  

Exp e d i a  Ca n a d a  Corporat i o n  shal l  comply with th e req u i re me nts set o u t  i n  s ecti o n  135.92 of 

t h e  ATR by Apr i l  30, 2014. 

P l e a s e  be adv ised t h at i n  t h e  even t  of a furt h e r  vio l at i o n  of t h i s  p rovi s i o n  w it h i n  n ext 4 years 

E x p e d i a  Ca n a d a  Corporat i o n  co u l d  b e  i s s u e d  a n  a d m i n istrative m o n et a ry p e n a lty of u p  to 

$ 5, 000 p e r  v i o l at i o n .  

Ottawa (Ontario) K 1A  O N 9  
www. otc.gc.ca 

Canada 
Ottawa Ontario K1A  ON9 
www.cta .gc.ca 
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S h o u ld you d isagree with t h e  fi n d in gs of t h i s  verif icat i o n  a n d  wish t o  c o ntest t h e  con c lu s io n s, 

you m ay d o  so, wit h i n  30 days of t h e  d at e  of t h is l ette r, by req u est i n g  t h e  Age n cy to u n d e rt a k e  

a r e v i e w  of t h i s  c a s e .  Yo u r  s i g n e d  l ette r  s h o u l d  i n cl u d e  t h e  Refe re n c e  N u m be r  i n d icated i n  t h e  

u p p e r  r ight h a n d  cor n e r  of t h i s  l ette r  a n d  b e  a d d ressed to : 

T h e  S e cret a ry 

C a n a d i a n  T r a n s p o rt a t i o n  Agen cy 

Ottawa,  O n t a ri o  

C a n a d a  

KlA O N 9  

Te l :  1-888-222-2592 

Fax :  (819)  9 97-6727 

E - m a i l :  i nfo @ cta -otc.gc . c a  

Yo u r  l ette r  s h o u l d  conta i n  a c l e a r  a n d  c o n c i s e  stat e m e n t  of t h e  facts a n d  c i rc u m st a n ces 

s u r ro u n d i n g  the case a n d  s h o u l d  b e  acco m p a n i e d  by copies of any d oc u m e n t a t i o n  o r  oth e r  

evi d e n c e  t h a t  you b e l i eve m ight b e  p e rt i n e nt t o  yo u r  r e q u est for review ( s e e  attach e d ) .  

S i n c e re ly, 

.--//.../�· 
. __ / . 

S. S asova 

D e s i g n a t e d  Enforce m e n t  Offi c e r  

E n fo rce m e nt D ivis i o n  

R e g u l ato ry A p p rova l s  & Co m p l i a n c e  D i r e ct o rate  

I n d u stry Regu l at i o n s  a n d  D et e rm i n at i o n s  B r a n c h  

1 5  E d d y  Stre et, 

G at i n e a u ,  Qu e b ec 

C a n a d a  

KlA O N 9  

e n c l .  

c . c .  xxxxxx 
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Account Manage Trips Support Franyais / / 3 
Home Flights Vacation Packages Hotels Las Vegas Deals Disney Car Rental Cruises Things to Do Insurance 

Your Trip to Dubai, U nited Arab Emirates 
1 9  Sep 2014 - 26 Sep 2014 1 Total price: C$ 1 ,091 ·77 

Nice Job! You picked one of our Cheapest flights. Book now so you don't miss out on this price! 

Flights 

19 Sep 2014 - Departure 

Cheapest 

Ottawa 

YOW 4:55pm 

1 stop 

Frankfurt 

FRA 6: 1 5am + 1 day 

Change Flights I Show Details 

Total travel time : 2 1 h  35m 

7h 20m 

Trip Summary 

Ottawa to Dubai 
19 Sep 2014 - 26 Sep 2014 

t!TI Departure: Arrives on 20 Sep 2014 
Im Return: Arrives on 27 Sep 2014 

1 Ticket: Return 

" Traveller 1 :  Adult 

Air Transportation 
Charges 
Airline Fuel Surcharge 
Taxes Fees and 
Charges 

C$1,091 .77 

C$473.00 

C$460.00 
C$1 58.77 

Arrives on 20;:.-:1e1:i"':!:�:�------------r------
@ Total :  C$1 ,091 -77 Air Canada 838 

Economy/Coach (K) 

Frankfurt 

FRA 2:1 0pm 
Departs on 20 Sep 2014 
Lufthansa 630 
Economy/Coach (K) 

26 Sep 2014 - Return 

Cheapest 

Dubai 

DXB 8 :25am 

A breakdown of taxes, fees and charges 

CA - Air Travellers Sectfi.tY.Q,h�fQfh 
J;Sm RC - Harmonized PST/d°§>f'!H'St (t=IST) 

Dubai SQ - Airport Improvement Fee {AIF) 
DXB 1 0 :3Ppr#f - Germany: Airport Security cl9'JlraQm 
Arrives on 20 s�o.f4ermany: Passenger Service Charge 

AE - UAE: Passenger Service Charge 
TP - UAE: Passenger Security and Safetyf ee 
ZR - UAE: Advance Passenger l nformatio Fee 

2 stops Total travel time : 3 1 h  38m 

Munich 6h 25m 
MUC 1 2:50pm 

Air Canada 9589 Operated by /LUFTHANSA O R  LH CITYLINE 
Economy/Coach (K) 

Munich 

@ MUG 3:30pm 
Air Canada 847 
Economy/Coach (K) 

Toronto 

@ YYZ 7:00am 
Departs on 27 Sep 2014 
Air Canada 440 
Economy/Coach (K) 

Toronto 

YYZ 6:20pm 

Ottawa 

YOW 8:03am 
Arrives on 27 Sep 2014 

Add a Hotel Don't miss out! This is your only opportunity for these trip savings 

Suite Novotel Mall Of The 
Emirates 
1 Room, 6 Nights. Superior Suite 

Novotel Deira City Centre 

1 Room, 6 Nights. Superior Room, 1 
Double Bed with Sofabed 

Waldorf Astoria Dubai -
Palm Jumeirah 

Book later + C$1 ,031 

Book with flight + C$815 

Book later + C$860 

Book with flight + C$679 

Book later * C$2,523 

Layover: 2h 40m 

Sh Som 

Layover: 12h 40m 

1h 3m 

f+ADororruP] 
SAVE 

C$21 6 

·+ ADO TO TRIP I 
SAVE 

C$1 81  

[i.--A[i; io T"RiP] 
SAVE 

All prices uoted in Canadian dollars. 
C$25.91 

C$3.51 
C$27.00 

lmptntali561i •ht Information 
We w)��r7o��o now the airline you're 
traveht� ifi;1 hi Is the following restrictions 
regardfrt y8i)l. fl �hl 

c 1 .55 
nrefundable and 

nontransferable. Name changes are 
not allowed. 

• The airline may charge additional fees 
for checked baggage or other optional 
services. 

• Airlines may change flight schedules 
and terminals at any time. 

• Correct travel documents are required. 
It's your responsibility to check your 
documents before you travel. Please 
click here for up-to-date passport, visa 
and health information. 

2010512014 11 :31 AM 
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1 Room, 6 Nights. Superior Room, 1 
King Bed, Balcony, Partial View 

Book with flight + C$2,050 C$473 

,-- -------
We'll show you hotels you can pair with your selected flight. View more Hotels >l 

Trip savings includes any individual item discounts, as well as savings from reduced taxes and service fees. 

CONTINUE BOOKING � 

Save this Itinerary 

Featured Deals: 
Last Minute Travel Deals I Disney World Vacations I Mexico All Inclusive I Hotels for under $99 I Vacation packages under $699 I Hotels under $250 for 3 nights I Low Season Travel Deals I Pre-Packaged 
Vacations I Border City Deals I Weekend Getaways 

Partner Services: 
Add a Hotel I Become an Affiliate Expedia Franchise I ExpediaCruiseShipCenters Agent I Travel Agents 

Expedia Partners: 
Egencia Business Travel I Hotels.ca I Venere I Hotwire I Expedia CruiseShipCenters I Trivago 

8Expedia About l)s I Advertising I Press Room I Jobs I Privacy & Security I Terms of Use I Investor Relations 

Global Sites: 

Expedia.ca is represented in Quebec by Tour East Holidays (Canada) Inc., a Quebec licensee. Expedia, Inc. is not responsible for content on external Web sites. 

©2014 Expedia Inc All rights reserved. 
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TO: Judicial Administrator 

FROM: Sharlow J .A. 

DATE: July 3 ,  20 1 4  

RE: A- 1 67- 1 4  Dr. Gabor Lukacs v. Canadian Transportation Agency 

DIRECTION 

The applicant has requested that this matter be held in abeyance pending settlement discussions. 

The time for filing the applicant' s  record is extended to September 30, 20 1 4. 

"KS" 

!IS 
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Ottawa, Ontario, November 26, 2014 

Present: GAUTHIER J.A. 

BETWEEN: 

DR. GABOR LUKACS 

and 

[our 0 ' appel f ea er ale 
Date: 20141126 

Docket: A-167-14 

Applicant 

CANADIAN TRANSPORTATION AGENCY 

Respondent 

ORDER 

UPON the applicant' s motion made in writing for an order: 

[ 1 ]  requiring Ms. Simona Sasova to pay Lukacs the costs of the September 1 5 , 20 1 4  

continuation of her cross-examination on her affidavit sworn on May 20, 20 1 4; 

[ 2 ]  requiring Ms. Sasova to re-attend, at her own expense or the expense of the Agency, for 

cross-examination on said affidavit: 

/ /  <o 
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(i) to answer questions 393-397 and further questions in the line of questioning to 

which counsel for the Agency objected on September 1 5 , 20 1 5  (p. 99, I. 6-8 of the 

transcript), and any follow-up questions;  

(ii) to produce all emails sent by Mr. Paul Lynch to Expedia on July 28, 20 1 4, including 

those that were allegedly sent in error, and answer questions in relation to them, 

including any follow-up questions; 

(iii) to answer questions related to Exhibit No. A for identification and its content, 

including any fol low-up questions;  and 

[ 3 )  setting a schedule for the remaining steps in this proceeding, and granting the applicant 30 

days from the receipt of the transcripts of Ms. Sasova' s re-attendance to serve and file the 

applicant' s record, 

[ 4 ]  the whole with costs; 

HAVING considered the material filed by the parties; 

UPON noting that cross-examination of an affiant is not meant to be used as discovery of 

a party or as a means to test every detail of every document listed in a direction to attend. 

Applications for judicial review are meant to proceed expeditiously and in a summary fashion. 

Documents listed in a direction to attend are not usually provided in advance to the party 

conducting the cross-examination. Nevertheless , all questions relating thereto must be put to the 

I 1 1  
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witness in the absence of a clear agreement to the contrary. The cross-examination of an affiant 

becomes evidence in the record as it is the equivalent of a cross-examination of a witness at a 

hearing. 

UPON considering that the applicant invoked Rule 96(2) of the Federal Courts Rules, 

SOR/98- l 06 (the Rules) to adjourn the cross-examination on the basis that the affiant had failed 

to produce documents listed in the direction to attend. Such adjournment is meant to allow the 

party conducting the examination to bring a motion for directions. The parties may avoid the 

need to bring such a motion but to do so, they must clearly agree on under what terms the cross­

examination will be continued. Here, it is evident that there was no such agreement as counsel 

for the respondent made it clear that the cross-examination could only be continued in respect of 

new documents produced after the adjournment, while the applicant did not agree to such 

restrictions.  Thus ,  the cross-examination should not have resumed without an appropriate motion 

for directions . In the circumstances, the Comt is not satisfied that a special order as to costs is 

warranted; 

UPON considering that in this case, the description of the documents to be produced in 

the direction to attend did not include a specific time period. According to the applicant, this 

meant implicitly that the period was flexible and ended only on the date of the cross­

examination. This view was not shared by the respondent' s  counsel. In my view, it is incumbent 

on the applicant to ensure that the direction to attend contains enough precision not to require 

interpretation. In this case, the Court is not satisfied that the direction to attend was precise 

enough to warrant ordering special costs against the affiant; 
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UPON further considering that on ·a motion to compel answers, the party conducting the 

cross-examination must ask on the record all the questions to be dealt with by the Court. This 

includes everything arising from the documentation except for those questions that could not be 

anticipated and that arise solely from the answers given. Questions 395-396 are not questions 

that require an answer as they are simply statements as to what is written in the document. This  

document speaks for itself. Question 397 is a pure question of  law that may not be  answered. 

That said, the witness answered questions on similar topics (see, for example, Questions 1 69, 

1 87- 1 90, 2 1 2, 236), and the relevant email dated March 1 1  was already available to the applicant 

at the time. Finally, Questions 393 and 394 are identical and the answer is evident from the 

document itself and the answer given to Question 392. None of these warrant re-attendance of 

the witness ; 

UPON determining that Exhibit No. A is an email sent by the applicant to the 

respondent' s counsel on a without prejudice basis and in the context of settlement negotiations. It 

appears that the witness became aware of this email when asked by counsel for the respondent to 

explore the feasibility of such settlement (see answer to Question 470 and pages 275 to 277 of 

the applicant' s  motion record). This document is privileged and the reference to the fact that 

steps were taken by the witness to explore the feasibility of what was being negotiated is not 

sufficient to assume that the respondent waived the privilege attached to it nor is it sufficient to 

make the document relevant. Testing one' s credibility is not a means to obtain the production in 

the record of privileged documents; 
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UPON considering all the arguments put forth in respect of the production of emails sent 

by Mr. Paul Lynch, including especially the applicant' s  reply, I am not persuaded that these 

documents are relevant and need to be produced; 

THIS COURT ORDERS that the motion is dismissed. The applicant shall file his 

applicant' s record within 30 days of the date of this  order. All further steps shall be taken within 

the time limits set out in the Rules. 

"Johanne Gauthier" 
J .A.  
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BETWEEN: 

Court File No.: A-167-14 

IN THE FEDERAL COURT OF APPEAL 

DR. GABOR LUKACS 

- and -

CANADIAN TRANSPORTATION AGENCY 

MEMORANDUM OF FACT AND LAW 
OF THE RESPONDENT 

CANADIAN TRANSPORTATION AGENCY 

Applicant 

Respondent 

1. These written representations are made in the judicial review application brought by the 

Applicant, Dr. Gabor Lukacs (Dr. Lukacs). In his application, Dr. Lukacs is seeking an 

order in mandamus requiring the Canadian Transportation Agency (Agency) to render a 

decision in matters raised in his February 24, 2014 conespondence to the Agency, 

purportedly pursuant to subsection 29(1) of the Canada Transportation Act, S .C. 1996, c .  

10 (CTA). In his February 24, 2014 correspondence, Dr. Lukacs identified specific 

allegations of non-compliance by an online advertiser of the air service price advertising 

I;< ( 
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regulations contained in Part V .1 of the Air Transportation Regulations (Part V .1 of the 

ATR). 

2. The Agency's submissions are intended to explain the record and assist the Court in its 

consideration of the arguments made by the Applicant given that the Agency is the only 

respondent. 



PART I-STATEMENT OF FACTS 

A. The Agency 

3 

3. The Agency is a superior independent quasi-judicial administrative body of the 

Government of Canada which performs two key functions. As an adjudicative tribunal, 

the Agency, informally and through formal adjudication, resolves a range of commercial 

and consumer transportation-related disputes, including accessibility issues for persons 

with disabilities. As an economic regulator, the Agency makes determinations and issues 

authorities, licences and permits to transportation carriers under federal jurisdiction. The 

Agency administers and is responsible for a wide range of regulations. 

4 .  The Agency consists of not more than five permanent members appointed by the 

Governor in Council and not more than three temporary members appointed by the 

Minister of Transport from a roster established by the Governor-in-Council. 

Canada Transportation Act, S.C.  1996, c. 10, section 7, 
subsection 9(3) - Appendix A 

5. The Governor in Council shall designate one of the members appointed to be the 

Chairperson of the Agency. 

Canada Transportation Act, S.C. 1996, c. 10, subsection 7(3) 
- Appendix A 

6. The Chairperson is the Chief Executive Officer (CEO) of the Agency and has the 

supervision over and direction of the work of the members and its staff, including the 

I ;A 3 
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apportionment of work among the members and the assignment of members to deal with 

any matter before the Agency. The Chair is subject to the Values and Ethics Code of the 

Public Sector and has a responsibility for good stewardship and appropriate use of the 

Agency's resources. 

Canada Transportation Act, S.C. 1996, c. 10, section 13 
- Appendix A 

Treasury Board of Canada Secretariat, Values and Ethics Code of the Public 
Sector, Expected Behaviours - Respondent's Record, Tab 10 

7.  The Agency is supported in its work by a professional staff, including lawyers, engineers, 

costing experts, economists and enforcement officers. 

B. Part V.1 of the ATR 

8 .  In December 2012, the Air Transportation Regulations (ATR) were amended under the 

authority of section 86.1 of the CTA to impose obligations on advertisers of the prices of 

air services. These amendments were aimed at two key objectives: 

Objective 1 - Enable consumers to readily determine the total price 
of an advertised air service. The display of the total price in air services 
price advertising reduces confusion and frustration as to the total price 
and increases transparency. It also allows consumers to more readily 
conduct price comparisons and make informed choices. 

Objective 2 - Promote fair competition between all advertisers in the 
air travel industry. Regulation of all-inclusive air price advertising 
promotes competition by achieving a level playing field for all persons 
who advertise the price of air services within, or originating in, Canada. 

Air Transportation Regulations - Air Services Price 
Advertising: Interpretation Note 
Respondent's Record, Tab 8 
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9. The Regulatory Impact Analysis Statement for the amendments made to the ATR to 

include Part V.1 stated: 

8 .  Implementation, enforcement and service standards 

Compliance with the Regulations and a program of effective enforcement are crucial to 
the success of the regulatory regime. The Agency will begin monitoring compliance with 
the proposed Amendments as soon as they are registered and will enforce the Regulations 
using its authority under the Act through monitoring and enforcement mechanisms. 

In order to support enforcement, the Canadian Transportation Agency Designated 
Provisions Regulations would also be amended as indicated in the proposed text to set out 
the provisions of the Act and the ATR which, if contravened, may apply administrative 
monetary penalties. The Agency may impose fines of up to $5,000 for an individual and 
$25,000 for a corporation where either has been found guilty of an offence as a result of 
contravening these Regulations. As with all Agency enforcement actions, the 
determination of what corrective measures and/or penalties are required in the case of 
contravention is based on a number of different factors including the frequency and 
nature of the offence. 

In addition, in its role as a quasi-judicial tribunal, the Agency may order a person to make 
the changes necessary to conform with the legislation and regulations to bring about 
compliance. 

As with all of its enforcement actions, the Agency's primary objective is compliance. To 
support compliance, the Agency will work with advertisers of the price of air services to 
provide educational and other guidance materials to assist in the transition to the new 
regime. 

Regulatory Impact Analysis Statement 
Respondent's Record, Tab 9 

Accordingly, the Agency amended the Canadian Transportation Agency Designated 

Provisions Regulation (DPR) to add the provisions of Part V . 1  of the ATR. The DPR 

designate numerous provisions of the CTA, the ATR and the Personnel Training for the 

Assistance of Persons with Disabilities Regulations as provisions that, on violation, may be 

f !AS 
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subject to administrative monetary penalties of up to $5,000 for an individual, $25,000 

for a corporation and up to $100,000 in the case of a violation of a requirement imposed 

on a railway company in an arbitrator's level of service decision. Under the 

administrative monetary penalties regime, the Agency appoints Designated Enforcement 

Officers (DEOs) who may issue a Notice of Violation (NOV) imposing an administrative 

monetary penalty where he/she is of the belief that a person has committed a violation of 

a provision designated in the DPRs. The DEOs that have been appointed by the Agency 

are all employees of the Agency and are not members. 

Canada Transportation Act, S .C. 1996, c. 10, sections 177 & 178 
- Appendix A 

A. History of this Proceeding 

10. On February 24, 2014, Dr. Lukacs sent correspondence to the Agency in which he stated 

that he would like to make a formal "complaint" with the Agency pursuant to section 40 

of the Agency's General Rules. His correspondence concerned specific violations of Part 

V. 1 of the ATR by Expedia, Inc., an online air service advertiser. 

11. On March 27, 2014, Mr. Geoffrey Hare, Chairman and Chief Executive Officer (CEO) of 

the Agency responded to Dr. Lukacs. In his letter, Mr. Hare informed Dr. Lukacs that the 

Agency would not be conducting an inquiry into the matters he had raised in his 

correspondence. He stated: 

( . . .  ) 

Enforcement of the air pricing advertising provisions of the A TR is being 
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achieved by application of the administrative monetary penalty provisions of the 
Canada Transportation Act (CTA). The Canadian Transportation Agency 
Designated Provisions Regulations (Designated Provisions Regulations) were 
amended specifically for that purpose. The DEO is empowered to exercise 
discretion and judgment in deciding how best to achieve compliance and where 
necessary enforce through the imposition of administrative monetary penalties. 
For your information, this approach has been highly successful in achieving 
compliance with the regulations amongst advertisers of air services. 

To be clear, no decision by an Agency Panel is required for the DEO to undertake 
an investigation of a potential contravention of a provision listed in the 
Designated Provisions Regulations. Therefore, the Agency will not be conducting 
an inquiry into the matter you have raised. Further, there is no role for the public 
to participate in an investigation, should the DEO decide that an investigation is 
warranted, except as requested by the DEO where the DEO determines that 
information relevant to the investigation is required. The role of the public is 
limited to apprising the DEO of concerns that they may have with respect to 
compliance. The Agency's Web site provides an e-mail address for this purpose. 

( ... ) the General Rules do not require the Agency to conduct an inquiry into a 
matter filed by the public with respect to alleged noncompliance with Part V .1 of 
the A TR or of other provisions of the A TR or the CT A which do not specifically 
provide for a complaint mechanism. 

Applicant's Record, Tab 2F, pages 46, 47 

12. On March 28, 2014, Dr. Lukacs filed this application for judicial review. 

13. On May 20, 2014, Ms. Simona Sasova, a Designated Enforcement Officer (DEO) at the 

Agency, filed an affidavit in the judicial review proceeding. In her affidavit, Ms. Sasova 

described her enforcement efforts with respect to Expedia, Inc. and the steps she took to 

address the instances of non-compliance identified by Dr. Lukacs in his February 24, 

2014 correspondence. 

1)7 
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14. On September 4, 2014, Dr. Lukacs cross-examined Ms. Sasova on her affidavit. Further 

cross-examinations of Ms. Sasova were conducted by Dr. Lukacs on September 15, 2014. 

15. On October 14, 2014, Dr. Lukacs brought a motion to this Court seeking an Order 

requiring Ms. Sasova: 

to pay Lukacs the costs of the September 15, 2014 continuation of her cross­
examination on her affidavit sworn on May 20, 2014; 
to re-attend, at her own expense or the expense of the Agency, for cross-examination 
on said affidavit to answer further questions and to produce further documents; and 
costs. 

16. On November 26, 2014, by Order of Gauthier, J.A., Dr. Lukacs' motion was dismissed. 

Order of Gauthier, J.A. dated November 26, 2014 
Respondent's Record, Tab C 
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PART II -ISSUES 

17. The Agency will address the following issues: 

A. What is the appropriate standard of review? 

B. Whether the Applicant has met the test set out in Apotex v. Canada (Attorney 

General), [1994] 1 F.C.R. 742, for the granting of an order of mandamus and, 

specifically: 

- whether the CT A imposes a statutory duty upon the Agency to render a decision 

in Dr. Lukacs' February 24, 2014 correspondence; 

- whether there is an alternative remedy that is available; and 

- whether the order sought by Dr. Lukacs would have practical value or effect. 

C. Whether the Court should grant costs in this application. 
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PART III - LAW AND SUBMISSIONS 

A. Standard of Review 

18 . In Apotex Inc. v. Canada (Attorney General), this Honourable Court formulated eight 

factors that must be considered in determining whether an order in mandamus should be 

issued. Those factors are as follows: 

(a) there must be a public legal duty to act; 
(b) the duty must be owed to the applicant; 
( c) there is a clear right to performance of that duty; 
(d) where the duty sought to be enforced is discretionary, certain additional principles 
apply; which include that in the exercise of a "fettered" discretion, the decision-maker 
must act upon "relevant", as opposed to "irrelevant", considerations; and that mandamus 
is unavailable to compel the exercise of a "fettered discretion" in a particular way; 
( e) no other adequate remedy is available to the applicant; 
(f) the order sought will have some practical value or effect; 
(g) the Court finds no equitable bar to the relief sought; and 
(h) on a "balance of convenience," an order of mandamus should be issued. 

Apotex Inc. v. Canada (Attorney General), [1994] 1 FCR 742 
Respondent's Record, Tab 1 

19. The consideration of this Application involves the question of whether the requirements 

of mandamus, as formulated in Apotex, have been met. In Ermines kin Indian Band and 

Nation v. Canada, the Federal Court held that a standard of review of reasonableness 

applied to a mandamus application but that the standard of review only becomes relevant 

to the discretionary aspect of the principles governing mandamus. 

Ermines kin First Nation v. Canada, 2008 FC 1065 
Respondent's Record, Tab 2 

!Jo 
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B. Whether the Applicant has met the test set out in Apotex v. Canada (Attorney 
General), [1994] 1 F.C.R. 742, for the granting of an order of mandamus 

20. In the Agency's respectful submission, in determining whether mandamus should be 

ordered, this Honourable Court should particularly consider whether the following three 

factors established by Apotex have been satisfied: (a) there must be a public legal duty to 

act; (e) another adequate remedy is available to the applicant; and (f) the order sought 

must have practical value or effect. 

There must be a public legal duty to act 

21. In the Agency's respectful submission, there is no public duty to hear an application or 

complaint with respect to Part V .1 of the A TR. 

22. The CTA includes specific provisions which provide the Agency with the mandate to 

adjudicate applications and complaints. However, there is no complaint provision with 

respect to Part V. 1 of the ATR. The specific application and complaint provisions in the 

CT A are many and are listed below. 

Canada Transportation Act, S.C. 1996, c. 10, sections s. 61, 65, 66, 
67.1, 67.2, 69, 73, 9 1, 93, 95.3, 98, 99, 101, 103, 116, 120.1, 121, 127, 
131, 132, 137, 138, 144, 145, 146.3, 152. 1, 152.4, 161, 162, 162.1, 
169.43, 172 - Appendix A 

23. Section 116 of the CTA is of particular interest in respect of Dr. Lukac's application since 

it is an example of Parliament specifically placing a duty on the Agency to investigate 

and determine any level of service complaint submitted to the Agency by a shipper 

13; 
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against a railway. Section 116 states, in part: 

116. (1) On receipt of a complaint made by any person that a railway company is not 
fulfilling any of its service obligations, the Agency shall 

13J 

(a) conduct, as expeditiously as possible, an investigation of the complaint that, in its 
opinion, is warranted; and 

(b) within one hundred and twenty days after receipt of the complaint, determine 
whether the company is fulfilling that obligation. 

Canada Transportation Act, S .C. 1996, c. 10, section 116 
- Appendix A 

24. The Agency accepts that the specific wording of section 116 of the CTA places a public 

duty on the Agency to conduct an investigation into the complaint and make a decision. 

25. In support of his position, Dr. Lukacs references testimony of Moya Greene, Assistant 

Deputy Minister Policy and Coordination, Department of Transport, to the Standing 

Committee on Transport (October 5, 1995) when the (then) proposed CTA was being 

debated. Though Ms. Greene testified that clause (section) 29 of the CTA obliges the 

Agency to decide a complaint, it is of note that her testimony was in response to concerns 

expressed that provisions of the proposed CT A might limit the ability of shippers to file 

complaints against railways. 

26. Furthermore, ultimately it is the actual statutory scheme that must prevail, and as 

explained above, her statement is inconsistent with the context of the aforementioned 

application and complaint provisions of the CT A. 



13 

27. Section 29 provides that the "Agency shall make its decision in any proceedings before it 

as expeditiously as possible". The Agency respectfully submits that section 29 

constitutes simply a statutory deadline provision. It provides no substantive grant of 

jurisdiction to the Agency. In the present case, section 29 is inapplicable as no 

proceeding was before the Agency since the Chair and CEO of the Agency referred the 

matter to enforcement by the Agency's Enforcement Branch; he did not appoint a panel to 

hear the matter. 

28 . Likewise, while the definitions of "application", "complaint" and "proceeding" in the 

Agency's General Rules may appear encompassing, the General Rules do not constitute a 

source of the Agency's jurisdiction. Rather, they merely establish procedures that the 

Agency may apply in a proceeding that is initiated in accordance with a specific 

complaint provision expressly enumerated in the CT A. 

29. Moreover, since Dr. Lukacs' February 24, 2014 correspondence to the Agency, the 

Agency's General Rules have been repealed and replaced by the Canadian 

Transportation Agency Rules (Dispute Proceedings and Certain Rules Applicable to All 

Proceedings) (SOR/2014-104). The vast majority of the Dispute Proceedings Rules only 

apply to disputed proceedings and do not include a definition of " complaint". 

133 
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30. Finally, properly read, sections 26 and 37 of the CTA do not create any general duty for 

the Agency to hear any complaint. They are clearly discretionary: 

26. The Agency may require a person to do or refrain from doing 
any thing that the person is or may be required to do or is prohibited 
from doing under any Act of Parliament that is administered in whole 
or in part by the Agency. 

3 7. The Agency may inquire into, hear and determine a complaint 
concerning any act, matter or thing prohibited, sanctioned or required 
to be done under any Act of Parliament that is administered in whole 
or in part by the Agency. 

Canada Transportation Act, S .C. 1996, c. 10, sections 26 & 37 
- Appendix A 

Another adequate remedy is available to the applicant 

31. Apotex requires that consideration be given to whether there exists an alternative remedy 

available to an applicant. The Agency respectfully submits that administrative monetary 

penalties constitute an alternative means of enforcing Part V .1 of the A TR. 

32. As noted by the Chair and CEO in his letter dated March 27, 2014, enforcement of the air 

pricing advertising provisions of the A TR is being achieved by application of the 

administrative monetary penalty provisions of the CTA, the DPR were amended 

specifically for that purpose, and this approach has been highly successful in achieving 

compliance with the regulations amongst advertisers of air services. 

Applicant's Record, Tab 2F, page 46 

I 3 cf 
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33. In exercising his duties, the Chair of the Agency is accountable as CEO for efficiently 

managing the Agency's scarce resources in a manner that is efficient, effective, 

responsive and exemplifying stewardship, as required under the Values and Ethics Code 

of the Public Sector. 

34. Choices relating to how to enforce Part V . 1  of the ATR necessarily implicate those scarce 

resources and therefore, enforcement is a question of policy that should only be made by 

the Chair and CEO, who is in the best position to weigh the myriad of considerations that 

must, by definition, inform such choices. 

35. The Agency's enforcement personnel are best placed to monitor air price advertising to 

ensure compliance. The advertisement of air prices is dynamic in nature. Internet 

advertisements, in particular, change constantly as information is sourced from thousands 

of air service providers. Global Websites must adhere to similar legislation in multiple 

jurisdictions, all of which informs the Agency's policy to achieve compliance of Part V . 1  

o f  the ATR through the Enforcement Branch rather than by an adjudicative process using 

Agency members. 

36. Indeed, the use of enforcement personnel avoids the remedial problems identified by the 

Supreme Court of Canada in its recent decision in Thibodeau v. Air Canada. In 

Thibodeau, the Supreme Court rejected the use of "structural" or "institutional" orders 

that merely require compliance with a statute in broad terms. The SCC stated: 

135 
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[128] Ongoing judicial supervision will be appropriate in some 
cases, as discussed in Doucet-Boudreau. However, absent 
compelling circumstances, the courts generally should not make 
orders that have the almost inevitable effect of creating ongoing 
litigation about whether the order is being complied with. This is 
particularly so in this case given the statutory powers and expertise 
of the Commissioner to identify problems in relation to compliance 
with the OLA and to monitor whether appropriate progress is being 
made in implementing measures to correct them: ss.  49 to 75. 
(emphasis added) 

Thibodeau v. Air Canada, 2014 SCC 67, at para. 128 
Respondent's Record, Tab 4 

3 7 .  In the Agency's respectful submission, treating allegations of non-compliance with Part 

V .1 of the A TR as complaints for adjudication raises exactly the same issues as the 

Supreme Court of Canada was concerned about: complainants will invariably seek broad 

orders requiring general compliance with Part V.1 of the ATR (as Dr. Lukacs has done in 

his February 24 correspondence), which will necessitate costly, inefficient, and continual 

supervision, either by the Agency or the courts (in contempt of court proceedings). This 

pitfall is avoided with the Agency's current enforcement strategy, namely enforcing Part 

V . 1  of the ATR by means of administrative monetary penalties administered by DE Os. 

38. Therefore, in determining whether there is no other adequate remedy available to the 

applicant, this Honourable Court should have regard to: 

the existing enforcement mechanism chosen by the Agency to enforce Part V. l of 

the A TR, namely administrative monetary penalties applied by DEOs; and 

the risk of opening the door to requests for broad remedies (such as orders 
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generally requiring compliance with a statute), if enforcement occurs by means of 

individual complaints for adjudication. 

The Order sought will not have practical value or effect 

39. In the Agency's respectful submission, Ms. Sasova's affidavit evidences a very successful 

enforcement program for Part V . 1  of the A TR. 

40. For example, Ms. Sasova explained that upon receipt of Dr. Lukacs' letter to the Agency, 

the DEO conducted a second compliance verification of Expedia, Inc.'s online 

advertisement that led to three enforcement outcomes. 

41. Firstly, the DEO noted that Expedia identified a service charge under the heading "Taxes, 

Fees and Charges" and not under the heading "Air Transpo1iation Charges" as required 

by the regulations. A warning letter was issued to Expedia, Inc. on March 27, 2014 

advising Expedia that it was non-compliant with section 13 5. 92 of the Regulations. 

Expedia rectified the problem. 

Affidavit of Simona Sasova, sworn May 20, 2014, paragraph 14 
Respondent's Record, Tab A 

42. Secondly, the DEO determined that while "Airline Fuel Surcharge" was located 

physically underneath the heading "Taxes, Fees and Charges", the amount of "Airline 

Fuel Surcharge" was not included in the total amount of "Taxes, Fees and Charges" and 

therefore not part of the breakdown of that heading and so was not in non-compliance 

137 
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with s. 135.91 of the ATR. 

43. Thirdly, though Part V. l of the ATR only require an advertiser to identify "Air 

Transportation Charges" under that heading if they are included in its advertisement, Ms. 

Sasova found that Expedia, Inc. listed "Airline Fuel Surcharge" separately and this was 

acceptable because it makes it clear to the consumer that it is not a third party charge. 

44. Nonetheless, Expedia was asked to move "Airline Fuel Surcharge" under the heading 

"Air Transportation Charge", which it did. However, the amount of the Airline Fuel 

Surcharge is not included within the amount identified with the heading "Air 

Transp011ation Charge". 

45. In the Agency's respectful submission, the DEO's decision to not take fu11her 

enforcement action against Expedia, Inc. to require it to include the amount of Airline 

Fuel Surcharge under the heading "Air Transportation Charges" constitutes a permissible 

exercise of discretion afforded a DEO. Section 180 of the CTA provides that the 

issuance of an NOV by the DEO is discretionary in nature. 

180. If a person designated as an enforcement officer under 
paragraph 178(1)(a) believes that a person has committed a 
violation, the enforcement officer may issue and serve on the 
person a notice of violation 

Canada Transportation Act, S.C. 1996, c. 10, section 180 
- Appendix A 
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46. While the Agency's position is that any order of mandamus would have no practical value 

or effect, in the event that this Honourable Court disagrees, it is respectfully submitted 

that further enforcement action by the DEO is the appropriate response. The remaining 

issue of technical non-compliance does not warrant assignment of a panel of members of 

the Agency. 

47. Therefore, in determining whether the Order sought will have practical value or effect, 

this Honourable Court should have regard to: 

Conclusion 

the current enforcement program of the Agency, which has been effective at 

achieving compliance with Part V .1 of the A TR; and 

with respect to Expedia, Inc. specifically, the fact that upon receipt of information 

regarding non-compliance, the DEO responded effectively with an appropriate 

use of her discretion in order to achieve substantive compliance with Part V. l of 

the A TR, achieving the consumer protection purpose of the regulation. 

48. It is the Agency's respectful submission that this Honourable Court should particularly 

consider the following factors when determining whether a mandamus order can issue: 

(a) Whether there is a public duty to act 

· the CT A enumerates numerous specific application and complaint provisions. 

·there is no such provision in respect of Part V. l of the ATR. 
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(b) Whether there is another adequate remedy that is available. 

·Enforcement of non-compliance is being effectively addressed by DEOs by way of 

the administrative monetary penalty program 

( c) Whether the order sought will have practical value or effect 

·the DEOs' current enforcement activities are achieving compliance including the 

situations where information about non-compliance is received from members of the 

public. 

I l/o 
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C.COSTS 

49. As a self-represented litigant, the Applicant is not entitled to solicitor-client costs. 

Spruce Hollow Heavy Haul Ltd. v. Madill, 2014 FC 548 
Respondent's Record, Tab 5 

50. The Agency respectfully requests that the Applicant's request for his disbursements and 

an amount for his time be denied. 

51. Generally, an administrative body like the Agency will neither be entitled to nor be 

ordered to pay costs, at least when responding to a court proceeding to address its 

jurisdiction and where there has been no misconduct on its part. Where the body has 

acted in good faith and conscientiously throughout, albeit resulting in error, the reviewing 

tribunal will not ordinarily impose costs. 

Lang v. British Columbia (Superintendent of Motor Vehicles), 
2005 BCCA 244, at para. 4 7 citing Brown and Evans, Judicial Review of 

Administrative Action in Canada (Toronto : Canvasback, 1998) 
Respondent's Record, Tab 6 

52. Indeed, the Supreme Court of Canada has recognized the importance of having a fully 

informed adjudication of the issues before it. Because of its specialized expertise, or for 

want of an alternative knowledgeable advocate, submissions from an administrative body 

may be essential to achieve this objective. In these circumstances, the participation of the 

Agency adds value to the proceedings. 

CAJMAW, Local 14 v. Paccar of Canada Ltd. , (1989), 62 D.L.R. 
(4th) 437 (S.C.C.)- Respondent's Record, Tab 5 

I '-I I 
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53. Finally, it is respectfully submitted that costs should not be awarded against the Agency 

as the Agency Chair and CEO was acting in good faith in referring enforcement of Dr. 

Lukacs' correspondence to the Agency's Enforcement Branch so as to fulfill its statutory 

mandate in a manner that is efficient, effective, responsive and exemplifying stewardship, 

as required under the Values and Ethics Code of the Public Sector. 

Lang v. British Columbia (Superintendent of Motor Vehicles), 
2005 BCCA 244, at para. 47 - Respondent's Record, Tab 6 

Treasury Board of Canada Secretariat, Values and Ethics Code 
of the Public Sector, Expected Behaviours 
Respondent's Record, Tab 9 

Request for costs of cross-examination 

54. Dr. Lukacs asserts that Ms. Sasova's affidavit created the incorrect impression that 

Expedia, Inc. 's Website had become compliant with Part V.1 of the ATR as a result of 

her enforcement efforts and that this necessitated a very extensive cross-examination of 

Ms. Sasova. 

55. In fact, at paragraph 16 of her affidavit, Ms. Sasova describes her enforcement efforts 

with respect to Expedia, Inc.'s failure to include fuel surcharges in "Air Transportation 

Charges" and acknowledged that Expedia's online advertisement was non-compliant with 

the requirement that the 'Airline Fuel Surcharge' appear under the heading 'Air 

Transportation Charges'. She stated: 

. .. If a breakdown of these charges is provided in writing in the 
advertisement, it must appear under the heading "Air Transportation 
Charges", not under "Taxes, Fees and Charges". In this case, Expedia 
listed the "Airline Fuel Surcharge" separately, which is acceptable 
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because it makes it clear to the consumer that it is not a third party 
charge. Nevertheless, Expedia was requested to physically move the 
"Airline Fuel Surcharge" heading so that it appears under the "Air 
Transportation Charges", which Expedia has done. Attached hereto and 
marked as Exhibit "K" to my Affidavit is a screenshot of an Expedia 
online ad taken on May 20, 2014. 

Affidavit of Simona Sasova, sworn May 20, 2014, paragraph 16 
Respondent's Record, Tab A 

56. It is noted that in his motion to this Court seeking an order compelling Ms. Sasova to re-

attend cross-examinations and to produce further documents, Dr. Lukacs requested that 

Ms. Sasova personally bear the costs of the September 15, 2014 cross-examination. 

57. In her decision dismissing the motion, Gauthier, J.A. stated (in part): 

. . .  UPON considering that the applicant invoked Rule 96(2) 
of the Federal Courts Rules, SOR/98-106 (the Rules) to adjourn 
the cross-examination on the basis that the affiant had failed to 
produce documents listed in the direction to attend . . .  Thus, the 
cross-examination should not have resumed without an appropriate 
motion for directions. In the circumstances, the Court is not satisfied 
that a special order as to costs is warranted. 

UPON considering that in this case, the description of the documents 
to be produced in the direction to attend did not include a specific 

time period. According to the applicant, this meant implicitly that the 
period was flexible and ended only on the date of the cross-examination. 

This view was not shared by the respondent's counsel. In my view, it is 
incumbent on the applicant to ensure that the direction to attend contains 
enough precision not to require interpretation. In this case, the Court is 
not satisfied that the direction to attend was precise enough to waiTant 
ordering special costs against the affiant. 

Order of Justice Gauthier dated November 26, 2014 
Respondent's Record, Tab C 

llf 3 
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58 . Even if Dr. Lukacs misunderstood Ms. Sasova's affidavit as saying that Expedia, Inc. wa 

was compliant, she admitted several times early in her cross-examination that it was not, 

such that extensive cross-examination was not required. In cross-examinations on her 

affidavit, Ms. Sasova repeated her statement that Expedia's advertisement was non-

compliant several times: 

Transcript of the September 4, 2014 cross-examination of 
Simona Sasova on her Affidavit sworn May 20, 2014, p. 48, 
line 25; p 49, lines 1-15; p. 52, lines 6, 15, 22 
Applicant's Record, p. 142-3, 146 

Transcript of the September 15, 2014 cross-examination of 
Simona Sasova on her Affidavit sworn May 20, 2014, p. 120, 
line 6, 18; p. 121, lines 15, 19, 24; p. 122, line 1; p. 138, 
line 11 
Applicant's Record, p. 230, 231, 232, 248 

59. Ms. Sasova explains that her decision to not require Expedia, Inc. to fully comply with 

this provision was based on the exercise of her discretion as an Enforcement Officer. 

Transcript of the September 4, 2014 cross-examination of Simona Sasova on her 
Affidavit sworn May 20, 2014, p. 59, line 8 

Applicant's Motion Record, p. 198 

60. It is therefore submitted that Dr. Lukacs was in no way misled to believe that Ms. 

Sasova's affidavit was tendered to evidence full compliance by Expedia, Inc., therefore 

requiring extensive cross-examination. 



25 

61. It is therefore respectfully requested that Dr. Lukacs' request that the Agency pay the 

costs of the cross-examinations, in any event of the cause, be denied. 
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PART IV-ORDER SOUGHT 

62. The Agency respectfully requests that this Honourable Court dismiss this application for 

judicial review. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. Dated at the City of Gatineau, in the 

Province of Quebec, this 26th day of January, 2015. 

�JI. John Dodsworth 

lJ v - Senior Counsel 
Canadian Transportation Agency 
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Canada Transportation Act, S.C. 1996, c.1 O, s. 7, 9 

7. ( I )  The agency known as the National 
Transportation Agency is continued as the 
Canadian Transportation Agency. 

(2) The Agency shall consist of not more 
than five members appointed by the Governor 
in Council ,  and such temporary members as are 
appointed under subsection 9( I ), each of whom 
must, on appointment or reappointment and 
while serving as a member, be a Canadian citi­
zen or a permanent resident with in the meaning 
of subsection 2( I )  of the Immigration and 

Refi1gee Protection Act. 

(3) The Governor in Council shal l designate 
one of the members appointed under paragraph 
(2)(a) to be the Chairperson of the Agency and 
one of the other members appointed under that 
paragraph to be the Vice-Chairperson of the 
Agency. 

9 .  ( l) The Minister may appoint temporary 
members of the Agency from the roster of indi­
viduals establ ished by the Governor in Council  
under subsection (2). 

(2) The Governor in  Council may appoint 
any individual to a roster of cand idates for the 
purpose of subsection ( I ) . 

(3) Not more than three temporary members 
shall hold office at any one time. 

( 4) A temporary member shall hold office 
during good behaviour for a term of not more 
than one year and may be removed for cause by 
the Governor in Council. 

(5) A person who has served two consecu­
tive terms as a temporary member is  not, during 
the twelve months fol lowing the completion of 
the person 's  second term, e l igible to be reap­
pointed to the Agency as a temporary member. 

7. (!) L'Office national des transports est 
maintenu sous le nom d 'Office des transports 
du Canada. 

(2) L'Office est compose, d 'une part, d ' au 
plus cinq membres nommes par le gouverneur 
en conseil et, d 'autre part, des membres tempo­
raires nommes en vertu du paragraphe 9( I ). 
Tout membre doit, du moment de sa nomina­
tion, etre et demeurer un citoyen canadien ou 
un resident permanent au sens du paragraphe 
2( I )  de la Loi sur /'immigration et la protection 

des refi1gies. 

(3) Le gouverneur en consei l  choisit le pre­
sident et le vice-president de ! 'Office panni !es 
membres nommes en vertu du paragraphe (2). 
1996, ch. I 0, art. 7; 200 I, ch. 27, art. 22 1 ;  2007, ch. 19, art. 

3. 

9. ( I )  Le ministre peut nommer des 
membres a titre temporaire a partir d 'une l i ste 
de personnes etablie par le gouverneur en 
consei l  au titre du paragraphe (2). 

(2) Pour [ ' appl ication du paragraphe (!), le  
gouverneur en consei l  peut nommer !es per­
sonnes a inscrire sur la l iste de candidats qui y 
est prevue. 

(3) L'Office ne peut compter plus de trois 
membres temporaires. 

(4) Les membres temporaires sont nommes 
a titre inamovible pour un mandat d ' au p lus un 
an, sous reserve de revocation motivee par le 
gouverneur en conse i l .  

(5) Les membres temporaires ayant occupe 
leur charge pendant deux mandats consecutifs 
ne peuvent, clans Jes douze mois qui suivent, re­
cevoir un nouveau mandat. 
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Canada Transportation Act, S.C. 1996, c.10, s. 13, 26, 3 7 

Chairperson 

13. The Chairperson is the chief execut ive 
officer of the Agency and has the supervision 
over and d irection of the work of the members 
and its staff, including the apportionment of 
work among the members and the assignment 
of members to deal with any matter before the 
Agency. 

26. The Agency may require a person to do 
or refrain from doing any thing that the person 
is or may be required to do or is prohibited 
from doing under any Act of Parliament that is 
administered in whole or in part by the Agency. 

Inquiries 

37. The Agency may inquire into, hear and 
determine a complaint concerning any act, mat­
ter or thing prohibited, sanctioned or required 
to be done under any Act of Parliament that is 
administered in whole or in  part by the Agency. 

President 

1 3. Le president est le premier dirigeant de 
! 'Office; a ce titre, i i assure la d irection et le 
controle de ses travaux et la gestion de son per­
sonnel et procede notamment a la repartition 
des tiiches entre !es membres et a la designation 
de ceux qui traitent des q uestions dont est saisi 
I '  Office. 

26. L ' Office peut ordonner a q uiconque 
d'accomplir un acte ou de s ' en abstenir  lorsq ue 
l'accomplissement ou ! ' abstention sont prevus 
par une Joi  federale qu' i l  est charge d ' appliquer 
en tout ou en partie. 

Enquetes 

37. L 'Office peut enqueter sur une plainte, 
l'entendre et en decider lorsqu'elle porte sur 
une q uestion relevant d ' une loi federale qu' i l  
est charge d'appliquer en  tout o u  en  partie . 

Pouvoirs et 
fonctions 

Pouvoir de 
contrainte 

EnquCles sur lcs 
plaintcs 



Canada Transportation Act, S.C .  1 996, c .  l 0, s. 6 1 ,  65 

LICENCE FOR DOMESTIC SERVICE 

Issue of licence 6 1. On appl ication to the Agency and on 
payment of the specified fee, the Agency shall 
issue a l icence to operate a domestic service to 
the applicant i f  

(a) the applicant establishes in  the applica­
tion to the satisfaction of the Agency that the 
appl icant 

(i) is a Canad ian, 

(ii) holds a Canadian aviation document 
in respect of the service to be provided un­
der the l icence, 

( i i i )  has the prescribed liabi l ity insurance 
coverage in respect of the service to be 
provided under the l icence, and 

(iv) meets prescribed financial require­
ments ; and 

(b) the Agency is satisfied that the appl icant 
has not contravened section 59 in respect of 
a domestic service within the preceding 
twelve months. 

Complamts re 65. Where, on complaint in writing to the 
non-compliance Agency by any person, the Agency finds that a 

l icensee has fai led to comply with section 64 
and that it is practicable in the circumstances 
for the l icensee to comply with an order under 
this section, the Agency may, by order, d irect 
the l icensee to reinstate the service referred to 
in that section 

(a) for such a period, not exceeding 1 20 
days after the date of the finding by the 
Agency, as the Agency deems appropriate; 
and 

(b) at such a frequency as the Agency may 
specify. 

1 996,c. 1 0. s .  65; 2007, c. 1 9,s. 1 8 .  

SERVICE INTERIEUR 

61 .  L'Office, sur demande et paiement des 
droits indiques, del ivre une l icence pour ! ' ex­
ploitation d 'un service interieur au demandeur: 

a) qui, dans la demande, justifie du fait : 

( i )  qu ' i l  est Canadien, 

( i i )  qu'a l ' egard du service, i i  detient un 
document d ' aviation canadien, 

(i i i )  qu'a l 'egard du service, i i detient la 
police d 'assurance responsabil ite regle­
mentaire, 

(iv) qu ' i i  remplit les exigences financieres 
reglementaires; 

b)  dont ii est convaincu qu '  ii n' a pas, dans 
les douze mois precedents, enfreint ! ' article 
59 relativement a un service interieur. 

65. L 'Office, saisi d '  une plainte formulee 
par ecrit a l ' encontre d 'un l icencie, peut, s ' i l  
constate que  celui-c i  ne s 'est pas conforme a 
! 'article 64 et que !es circonstances permettent 
a celui-ci de se conformer a l ' arrete, ordonner a 
celu i-ci de retabl ir le service pour la periode, 
d 'au p lus cent vingt jours apres la date de son 
constat, qu ' i l  estime indiquee, et selon la fre­
quence qu' i l  peut fi xer. 
1 996,ch.10,art.65;2007, ch. 1 9, art. 18.  
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Canada Transportation Act, S .C. 1996, c. 10, s. 66 

66. ( I )  I f, on com plaint in  writing to the 
Agency by any person, the Agency finds that a 
l icensee, including affiliated l icensees, is the 
only person provid ing a domestic service be­
tween two points and that a fare, cargo rate or 
increase in a fare or cargo rate published or of­
fered in respect of the service is unreasonable, 
the Agency may, by order, 

(a) disal low the fare, rate or increase; 

(b) direct the l icensee to amend its tariff by 
reducing the fare, rate or increase by the 
amounts and for the periods that the Agency 
cons iders reasonable in  the circumstances; or 

(c) direct the l icensee, if  practicable, to re­
fund amounts specified by the Agency, with 
interest calculated in the prescribed manner, 
to persons detennined by the Agency to have 
been overcharged by the l icensee. 

(2) I f, on complaint in  writing to the Agency 
by any person, the Agency finds that a l icensee, 
including affil iated l icensees, is the only person 
providing a domestic service between two 
points and that it is o ffering an inadequate 
range of fares or cargo rates in respect of that 
service, the Agency may, by order, direct the l i­
censee, for  a period that the Agency considers 
reasonable in the circumstances, to publish and 
apply in  respect of that service one or more ad­
ditional fares or cargo rates that the Agency 
considers reasonable in the circumstances. 

(3 ) When making a finding under subsection 
(I) or (2) that a fare, cargo rate or increase in  a 
fare or cargo rate published or offered in re­
spect of a domestic service between two points 
is unreasonable or that a l icensee is o ffering an 
inadequate range of fares or cargo rates in  re­
spect of a domestic service between two points, 
the Agency may take into consideration any in­
formation or factor that it considers relevant, 
including 

(a} historical data respecting fares or cargo 
rates applicab le to domestic services between 
those two points; 

(h) fares or cargo rates appl icable to s imi lar 
domestic services offered by the l icensee and 
one or more other l i censees, including tem1s 
and conditions related to the fares or cargo 
rates, the number of seats avai lable at those 
fares and the cargo capacity and cargo con­
tainer types available at those rates; 

66. (I) S ' i l  conclut, sur depot d ' une plainte, 
qu'un l icencie, y compris Jes l icencies de son 
groupe, est la seule personne a offrir un service 
interieur entre deux points ,  d ' une part, et qu 'un 
prix ou un taux, ou une augmentation de prix 
OU de taux, publies OU appJ iques a J ' egard de ce 
service sont excessifs, d 'autre part, ! 'Office 
peut, par ordonnance: 

a) annuler le prix, le taux ou ! ' augmenta­
tion; 

b) enjoindre au l icencie de modifier son ta­
rif afin de reduire d 'une somme, et pour une 
periode, qu ' i l  estime indiquees dans !es cir­
constances le prix, le taux ou ! ' augmentation; 

c) lui enjoindre de rembourser, si possible, 
les sommes qu'i l  determine, majorees des in­
ten�ts calcules de la rnaniere reglementaire, 
aux personnes qui ,  selon lui ,  ont verse des 
sommes en trop. 

(2) S ' i l  conclut, sur depot d 'une plainte, 
qu 'un l icencie, y compris !es l i cencies de son 
groupe, est la seule personne a offrir un service 
interieur entre deux points, d 'une part, et que 
celui-ci offre une gamme de prix ou de taux in­
suffisante a l ' egard de ce service, d 'autre part, 
I 'Office peut, par ordonnance, enjoindre au l i­
cencie, pour la periode qu' i l  estime indiquee 
dans les circonstances, de publier et d 'appliquer 
a l ' egard de ce service un ou plusieurs prix ou 
taux supplementaires qu ' i l  estime indiques dans 
les circonstances. 

(3) Pour decider, au titre des paragraphes ( 1) 
ou (2), si le  prix, le  taux ou ! ' augmentation de 
pri X OU de taux publ ies OU app J iques a J ' egard 
d 'un service interieur entre deux points sont ex­
cessi fs ou si le l icencie offre une garnme de 
prix OU de taux insuffisante a l ' egard d'un ser­
vice interieur entre deux points, l 'Office peut 
ten ir compte de tout renseignement ou facteur 
qu ' i l  estime pertinent, notamment: 

a) de renseignements relatifs aux prix ou 
aux taux appl iques anterieurement a l ' egard 
des services interieurs entre ces deux points; 

b) des prix OU des taux appJ icabJes a J ' egard 
des services interieurs s imi la ires offerts par 
le l icencie et un ou p lusieurs autres l icencies, 
y compris les cond itions rel at ives aux prix ou 
aux taux applicables, le nombre de p laces of­
fertes a ces prix et la capacite de transport et 
!es types de conteneurs pour le transport d is­
ponibles a ces taux; 
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Canada Tran:-,portation A ct, S .C.  1 996, c. 10, s. 66 cont. 

(h. / )  the competit ion from other modes of 
transportation, i f  the finding i s  in  respect of a 
cargo rate, an increase i n  a cargo rate or a 
range of cargo rates; and 

(c)  any other in form at ion provided by the l i ­
censee, includ i ng i n formation that the  l i ­
censee is  requ i red to  provide under section 
83 .  

( 4 )  The Agency m ay find that a l i censee i s  
the  on ly  person provid ing a domestic service 
between two points if every alternative domes· 
t ic service between those poin ts is, in the A gen­
cy ' s  opin ion,  unreasonable, tak ing into consid­
erat ion the number of stops, the number of 
seats offered, the frequency of  service, the 
fl ight connections and the total travel t ime and, 
more spec i fical ly, in the case of cargo, the car­
go capac i ty and cargo conta iner types avai lable .  

(4 . 1 ) The Agency sha l l  not m ake an order 
under subsection ( I )  or (2) in respect of a l i ­
censee found by the  Agency to be the  only per­
son prov id ing a domestic service between two 
points i f, in the Agency 's  op inion,  there exists 
another domestic service that i s  not between the 
two points but i s  a reasonable a l ternative taking 
i nto consideration the conven ience of access to 
the service, the number of stops, the number of 
seats offered, the frequency of service, the 
fl ight connections and the total travel t ime and, 
more spec ifical ly, i n  the case of cargo, the car­
go capacity and cargo container types ava i lable .  

(5)  Before making a d i rection under para· 
graph (I )(b) or subsection (2), the Agency shal l  
consider any representat ions that  the l i censee 
has made with respect to what i s  reasonable i n  
the ci rcumstances. 

(6) and (7)  [Repealed, 2007, c. 19 ,  s .  1 9) 

b. / )  de la co11currence des autres moyens de 
transport, s i  la decis ion vise l e  taux, ! ' aug­
mentation de taux ou la gam me de taux; 

c) des autres renseignements que lui fournit  
le l i cencie, y compris ceux qu ' i l  est  tenu de 
fou rn i r  au ti tre de ! ' art icle 8 3 .  

( 4 )  L 'Office peut conclure q u ' u n  l icencie est 
la seu le personne a offrir un service i nterieur 
entre deux points s ' i l  est ime  que tous les autres 
services in terieurs offerts entre ces points sont 
insuffisants, compte tenu du nombre d ' escales, 
de correspondances ou de p laces d isponibles,  
de l a  frequence des vols et de  l a  duree totale du 
voyage et, p lus precisement, dans l e  cas d u  
transport de m archand ises, d e  l a  capacite d e  
transport e t  des types de conteneurs d ispo­
n ib les .  

(4. 1 )  L 'Office ne rend pas  l 'ordonnance pre­
vue aux paragraphes ( l )  ou (2) a l ' egard du l i ­
cencie s ' i l  conclut que cel u i-ci es t  l a  seu le  per­
sonne a offrir un service i nterieur entre deux 
points et s ' i l  est ime q u ' i l  existe un autre service 
interieur, qui n ' est  pas offert entre ces deux 
points, mais  qui est suffisant  compte tenu de la 
commodi te de  l 'acces au service, d u  nombre 
d 'escales, de correspondances ou de p laces d is­
pon ibles ,  de  la freq uence des vol s  et de l a  d u ree 
totale du voyage et, p lus  precisemen t, dans l e  
cas du transport de  m archandises, de  la capaci te 
de transport et des types de conteneurs d ispo­
n ibles .  

(5) Avant de rend re I '  ordonnance m ention­
nee a l ' al inea ( l )b) ou au paragraphe (2), l 'Qf. 
fice tient compte des observations d u  l i cencie 
sur Jes mesures qui seraient just ifiees dans Jes 
c irconstances. 

(6 ) et (7) [Abroges, 2007, ch. 19, art, 1 9] 
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Canada Transportation Act, S .C .  1996, c. 10, s. 66 cont. 

(8)  The Agency may take any measures or 
make any order that it considers necessary to 
protect the confidential ity of any of the fol low­
ing in formation that it  is considering in the 
course of any proceed ings under this section: 

(a) information that constitutes a trade se· 
cret; 

(b) information the d isclosure of which 
wou Id I ikely cause material financial loss to, 
or prejud ice to the competitive position of, 
the person providing the information or on 
whose behal f it is provided;  and 

(c) inform ation the d isclosure of which 
wou ld l ike ly in terfere with contractual or 
other negotiations being conducted by the 
person providing the information or on 
whose behalf it is provided. 

1 996, c I O , s . 66; 2000 , c .  1 5 , s. 4 ; 2007, c. 19. s. 19 .  

( 8)  L'Office peut prendre toute mesure, ou 
rend re toute ordonnance, qu' ii es time i ndiquee 
pour assurer la confidential ite des renseigne­
ments ci-apres qu ' i l  examine dans le cadre du 
present artic le : 

a) les renseignements qu i  constituent lln se­
cret i ndustrie l ;  

b)  !es  renseignements .dont la  divu lgation 
risquerait vra isemblablement de causer des 
pertes financieres importantes a la  personne 
qui !es a fourn is  ou de nuire a sa competitivi­
te; 

c) ! es renseignements dont la divu lgation 
risquerait vraisemb lab lement d 'entraver des 
negociations - contractue l les ou autres -
menees par la personn� qui  l es a fournis. 

1996, ch. J O, ai1. 66; 2000, ch. 1 5 ,  art. 4; 2007, ch. ) 9 ,  art. 
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Canada Transportation Act, S .C .  1996, c. 10, s. 67, 67.1, 67.2 

67. ( I )  The holder of  a domestic l icence 
shal l 

(a) display i n  a prominent place at the busi­
ness offices of the l icensee a sign indicating 
that the tari ffs for the domestic service o f­
fered by the l icensee, including the terms and 
conditions of carriage, are avai lable for pub­
l ic inspection at the business offices of the l i­
censee, and al low the public to make such in­
spections; 

(a. l) publish the terms and conditions of 
carriage on any I nternet site used by the l i­
censee for sel l i ng the domestic service of­
fered by the l icensee; 

(b) in its tariffs, specifically identify the ba­
sic fare between al l  points for which a do­
mestic service is offered by the l icensee; and 

(c) retain a record of its tariffs for a period 
of not less than three years after the tariffs 
have ceased to have effect. 

(2) A tariff referred to in subsection ( 1 )  shall 
include such information as may be prescribed. 

(3) The holder of a domestic l icence shall 
not apply any fare, rate, charge or term or con­
dition of carriage applicable to the domestic 
service it offers unless the fare, rate, charge, 
term or condition is set out in a tariff that has 
been publ ished or displayed under subsection 
( I )  and is in  effect. 

( 4)  The holder of a domestic l icence shall 
provide a copy or excerpt of its tariffs to any 
person on request and on payment of a fee not 
exceed ing the cost of making the copy or ex­
cerpt. 
1 996, c 1 0, s .  67; 2000, c. 1 5 ,  s .  5; 2007, c. 1 9, s. 20. 

67. 1 I f, on complaint in writing to the Agen­
cy by any person, the Agency finds that, con­
trary to subsection 67(3), the holder of a do­
mestic l i cence has applied a fare, rate, charge 
or term or condition of carriage appl icable to 
the domestic service it offers that is not set out 
in its tari ffs, the Agency may order the l icensee 
to 

(a) apply a fare, rate, charge or tem1 or con­
di tion of carriage that is set out in its tariffs; 

(b) compensate any person adversely affect­
ed for any expenses they incurred as a result 
of the l icensee's fai lure to apply a fare, rate, 

67. ( 1 )  Le l icencie do it : Publication des 

a) poser a ses bureaux, dans un  endroit b ien 
en vue, une affiche ind iquant que les tarifs et 
notamment les conditions de transport pour 
le service interieur qu ' i l  offre sont a la dispo­
sition du public pour consultation a ses bu­
reaux et permettre au publ ic de !es consulter; 

a. I) pub l ier les · cond itions de transpo1i sur 
tout site Internet qu ' i l  uti l ise pour vendre le  
service interieur; 

b) indiquer clairement dans ses tarifs le prix 
de base du service interieur qu ' i l  offre entre 
tous !es points qu ' i l  dessert; 

c) conserver ses tar ifs en· archive pour une 
periode min imale de trois ans apres leur ces­
sation d' effet. 

(2) Les tarifs comportent les renseignements 
exiges par reglement. 

(3) Le titulaire d 'une l icence interieure ne 
peut app l iquer a l ' egard d 'un service interieur 
que le prix, le  taux, !es frais ou les conditions 
de transport appl icables figurant dans le tar if  en 
vigueur publie ou affiche confonnement au pa­
ragraphe ( I ) . 

( 4) I I  fournit un exemplai re de tout ou partie 
de ses tarifs sur demande et paiement de frais 
non superieurs au coGt de reproduction de 
l ' exemplaire. 
1 996, ch. 1 0, art. 67; 2000, ch. 1 5, art. 5 ;  2007, ch. 19, art: 

20. 

67. l S ' i l  conclut, sur depot d 'une  p lainte, 
que le  titulaire d ' une  l icence interieure a, 
contrairement au paragraphe 67(3 ) ,  app l ique a 
l ' un de ses services interieurs un prix, un taux, 
des frais ou d 'autres conditions de transport ne 
figurant pas au tarif, ! ' Office peut, par ordon­
nance, lui enjoindre : 

a) d 'appl iquer un prix, un taux, des frais ou 
d 'autres conditions de transport figurant au 
tarif; 

b) d ' indemniser toute personne lesee des de­
penses qu'e l le  a supportees consecutivement 
a la non-app l ication du prix, du taux, des 

tarifs 

Rcnseigncments 
tarifaircs 

Interdiction 

Excmplaire du 
tarif 

Prix, taux, frais 
ou conditions 
non inc::lus nu 
tar1f 
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charge or term or condition of carriage that 
was set out in its tariffs; and 

(c) take any other appropriate corrective 
measures. 

2000, c. 1 5 , s.  6; 2007, c. 1 9, s. 2 1 .  

67.2 ( 1 )  I f, o n  complaint i n  writing to the 
Agency by any person, the Agency finds that 
the holder of a domestic l icence has appl ied 
terms or conditions of carriage applicable to the 
domestic service it  o ffers that are unreasonable 
or unduly d iscriminatory, the Agency may sus­
pend or disal low those terms or conditions and 
substitute other terms or conditions in  their 
place. 

(2) The holder of a domestic l icence shall 
not advertise or apply any term or condition of 
carriage that is suspended or has been disal­
lowed . 
2000. c. 1 5 , s. 6; 2007 , c .  19 . s. 22(F). 

frais ou des autres condit ions qui figuraient 
au tarif; 

c) de prendre toute autre mesure corrective 
ind iquee. 

2000, ch. 1 5, art. 6 ;  :!007, ch. 1 9, art. 2 1 .  

67.2 ( I )  S ' i i  conclut, sur depot d 'une 
p lainte, que le  titulaire d 'une l icence interieure 
a applique pour un de ses services interieurs 
des conditions de transport deraisonnables ou 
injustement discriminatoires, ! 'Offi ce peut sus­
pendre ou annu ler ces conditions et leur en sub­
stituer de nouvelles.  

(2) I I  est i nterdit au titu laire d 'une l icence 
interieure d ' annoncer ou d ' appl iquer une cond i­
tion de transport suspendue ou annulee. 
2000, ch.  1 5, art. 6; 2007, ch. 19, art. 22(F). 
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LICENCE FOR SCHEDULED I NTERNATIONAL S ERVICE 

Issue of licence 69. ( l )  On appl ication to the Agency and on 

Eligibil i ty of 
Canadians 

Eligibili1y <>f 
non-Canac.Jians 

payment of the specified fee, the Agency shall 
issue a l icence to operate a scheduled interna­
tional service to the appl icant i f  

(a) the applicant establishes in  the applica­
tion to the satisfaction cif the Agency that the 
appl icant 

(i) is, pursuant to subsection (2) or (3), el­
igible to hold the l icence, 

( i i )  holds a Canadian aviation document 
in respect of the service to be provided un­
der the l icence, 

( i i i )  has the prescribed l iabil ity insurance 
coverage in respect of the service to be 
provided under the l icence, and 

( iv) where the appl icant is a Canadian, 
meets the prescribed financial require­
ments; and 

(h) the Agency is satisfied that the appl icant 
has not contravened section 59 in respect of 
the service to be provided under the l icence 
within the preceding twe lve months. 

(2) The Minister may, in  writing, designate 
any Canad ian as el igible to hold a scheduled in­
ternational l icence. That Canadian remains el i­
gible while the designation remains in  force. 

(3)  A non-Canadian is e l igible to hold a 
scheduled international l icence i f the non-Cana­
dian 

(a) has been designated by a foreign govern­
ment or an agent of a foreign government to 
operate an air service under the terms of an 
agreement or arrangement between that gov­
ernment and the Government of Canada; and 

(b) holds, in  respect of the air service, a doc­
ument issued by a foreign government or 
agent that, in respect of the service to be pro­
vided under the document, is equivalent to a 
scheduled international l icence. 

1 996, C .  10,  S. 69; 20 1 3 , C. 3 1 ,  S. 6.  

SER\'ICE INTERNATIONAL REOULIER 

69. ( I )  L 'Office, sur demande et paiement 
des droits indiques, de l ivre une l i cence pour 
! ' exploitation d ' un service international regu­
l ier au demandeur :  

a) qui ,  dans l a  demande, j ustifie d u  fait : 

( i )  qu' i l  y est habi l ite, sous le regime des 
paragraph es (2) ou (3 ), 

(ii) qu'a l ' egard du service, i i  detient un 
document d ' aviation canadien, 

( i i i )  qu'a l ' egard d u  service, i i  detient la 
police d 'assurance responsabi l ite regle­
mentaire, 

( iv) qu' i l  rempl it, s'agissant d ' un Cana­
d ien, les exigences financieres reglemen­
taires; 

b) dont i i  est convaincu qu' i l  n ' a  pas, dans 
Jes douze mois precedents, enfreint ! ' article 
59 relati vement au service. 

(2) Le ministre peut, par ecrit, designer des 
Canadiens q u' i l  habilite a detenir une l icence 
pour ! 'exploitation d ' un service international 
regul ier; l ' habil itation reste valide tant que la 
designation est en vigueur. 

(3)  Peut deten ir une tel le  l icence le non-Ca-
nadien q ui : 

a) a fait l 'objet, de la part d ' un gouverne­
ment etranger ou du mandataire de celui-ci, 
d ' une designation l 'habi l itant a exploiter un 
service aerien aux termes d ' un accord ou 
d ' une entente entre ce gouvernement e t  celui 
du Canada; 

b) detient en outre, a l ' egard du service, un 
document de l ivre par un gouvemement 
etranger, OU par Son mandataire, equi valant a 
une l icence internationale service regul ier. 

1 996, ch. I 0, art. 69; 20 1 3 , ch. 3 1 .  art. 6 .  
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LICENCE FOR NON-SCHEDULED INTERNATIONAL 

SERVICE 

Issue of liccncc 73. ( I )  Subject to_ any d irections issued to 

Non-Canadian 
uppl1cant 

the Agency under section 76,  on appl ication to 
the Agency and on payment of the specified 
fee, the Agency shal l issue a l icence to operate 
a non-schedu led international service to the ap­
pl icant if  

(a) the appl icant establ i shes in the applica­
tion to the satisfaction of the Agency that the 
app l icant 

( i )  is a Canadian, 

( i i )  holds a Canadian av1at10n document 
in respect of the service to be provided un­
der the l icence, 

( i i i )  has the prescribed l iab i l i ty insurance 
coverage in respect of the service to be 
provided under the l icence, and 

(iv) meets prescribed financial require­
ments; and 

(b) the Agency is  satisfied that the appl icant 
has not contravened section 59 in respect of 
the service to be provided under the l icence 
within the preceding twelve months. 

(2) Subject to any d irections issued to the 
Agency under section 76, on appl ication to the 
Agency and on payment of the specified fee, 
the Agency may issue a non-scheduled interna­
tional l icence to a non-Canadian appl icant if the 
appl icant establ ishes in the appl ication to the 
satisfaction of the Agency that the appl icant 

(a) holds a document issued by the govern­
ment of the appl icant's state or an agent of 
that government that, in respect of the ser­
vice to be provided under the document, is 
equivalent to the non-scheduled international 
l icence for which the application is  being 
made; and 

(b) meets the. requirements of subparagraphs 
( I  )(a)(i i )  and ( i i i )  and paragraph ( I  )(b). 

SERVICE INTERNATIONAL A LA DEMANDE 

73. ( 1 )  Sous reserve des d irectives visees a 
! ' article 76 ,  ! ' Office, sur demande et paiement 
des droits indiques, del ivre une l icence pour 
! 'exploitation d'un service international a la  de­
mande au demandeu r :  

a )  qui,  dans la  demande, justifie du fait : 

( i )  qu' i l  est Canadien, 

( i i )  qu'a l ' egard du service, i i  detient un 
document d ' aviation canad ien, 

( i i i )  qu'a l ' egard du service, i i  detient la 
police d ' assurance responsabi l ite regle­
mentaire, 

( iv) qu ' i l  rempl it !es exigences financieres 
reglementaires; 

b) dont i i  est convaincu qu' i l  n ' a  pas, dans 
!es douze mois precedents, enfreint ! ' article 
59 relativement au service a offrir. 

(2) Sous reserve des d i rectives visees a ! ' ar­
ticle 76, ! ' Office, sur demande et paiement des 
droits indiques, peut del ivrer une l icence pour 
! ' exploitation d'un service international a la  de­
mande au non-Canadien qui, dans la demande, 
justifie du fait, qu'a l ' egard du service : 

a) i i  detient un document, del ivre par le gou­
vemement de son Etat ou par son manda­
taire, equivalant a une l icence international e 
service a la demande; 

b) ii rempl it !es conditions mentionnees aux 
sous-al ineas ( l )a)( i i ) et ( i i i )  et a l 'al inea 
( I  )b). 

1 5 7 
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9 1 .  ( l )  Any person may apply for a certifi­
cate of fitness for a rai lway, including a person 
who owns or leases the rai lway or controls ,  ei­
ther directly or ind irectly, a person who owns 
or l eases the rai lway. 

(2) If  a person proposes to operate in 
Canada primarily on the rai lway of another rai l­
way company, the appl ication must indicate the 
termini  and route of every line of railway pro­
posed to be operated . 

93. ( I )  The Agency may, on appl ication, 
vary a certificate of fitness 

(a) to change the termin i  or route of a l ine 
specified in the certificate; 

(b) to add a l ine to the certificate; or 

(c) to reflect a change in rai lway operations 
or circumstances relating to those operati0!1S .  

(2) The Agency may vary a certificate of fit-
ness when it 

(a) makes an order under paragraph 
l 1 6(4)(e) that requ ires a railway company to 
grant a right to the holder of the certificate; 
or 

(b) grants a right under section 1 3 8  to the 
holder of the certificate. 

1 996, c. 1 0, L 9 3 ; 2000, c.  1 6, s. 3 .  

91 .  ( I )  Toute personne, notamment le pro­
prietaire ou le locataire d ' un chemin  de fer ou 
celui qui  contr6le  d irectement ou indirectement 
l ' un d'eux, peut demander le certificat d ' apti­
tude. 

(2) La demande mentionne obl igatoirement 
!es tetes de l igne et le parcours de chaque l igne 
que l a  personne se propose d ' exploiter, si e l le  
entend fonctionner au Canada principalement 
sur le chemin de fer d' une autre compagnie de 
chemin de fer. 

suffisante, notamment en matiere d ' auto-assu­
rance. 

93. ( I )  L' Office peut, sur demande, modi-
fier le  certificat d 'aptitude afin : 

a) d'y apporter un changement relatif a une 
tete de l igne ou au parcours d' une l igne y fi­
gurant; 

b) d'y ajouter une l igne; 

c) de tenir compte de la  survenance de faits 
nouveaux ou de ! ' evolution des circonstances 
dans le cadre de ! ' exploitation ferroviaire. 

(2) 11 peut egalement modifier l e  certificat 
d 'aptitude du titulaire : 

a) a.qui est accordee une autorisation au titre 
de l ' al inea l 1 6(4)e); 

b) a qui i i  accorde un droit au titre de ! 'ar­
ticle 1 3 8. 

1 996, ch.  1 0 ,  art. 93;  2000, ch. 1 6 ,  art. 3.  
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95.3 ( 1 )  On receipt of a complaint m ade by 
any person that a railway company is not com­
plying with section 95 .  I ,  the Agency may order 
the railway company to undertake any changes 
in its railway construction or operation that the 
Agency considers reasonable to ensure compli­
ance with that section. 

(2) I f  the Agency has publ ished guidelines 
under paragraph 95 .2( 1 )(b), it must first satisfy 
itself that the col laborative measures set out in 
the guidelines have been exhausted in respect 
of the noise or vibration complained of before 
it conducts any investigation or hearing in re­
spect of the complaint. 
2007, c 1 9 , s. 29. 

95.3 ( I )  Sur reception d' une plainte selon 
laquel le  une compagnie de chemin  de fer ne se 
conforme pas a ! ' art icle 95 . 1 ,  ! 'Office peut or­
donner a cel le-ci de prendre les mesures qu'  i i  
estime raisonnables pour assurer qu 'e l le  se 
Conforme a cet article. 

(2) S ' i l  a publie des l ignes d i rectrices au 
titre de l ' al inea 95.2( J )b),  ! 'Office ne peut pro­
ceder a ! ' examen de la pla inte que s ' i l  est 
convaincu que toutes ! es mesures de coopera­
tion prevues par cel les-ci ont ete appl iquees. 
2007, ch. 1 9, art. 29. 
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Railway lines 

98. ( I )  A railway company shall not con­
struct a railway l ine without the approval of the 
Agency. 

(2) The Agency may,  on application by the 
rai lway company, grant the approval if  it  con­
siders that the location of the railway l ine is 
reasonable, taking into consideration require­
ments for railway operations and services and 
the interests of the localities that wil l  be affect­
ed by the l ine. 

(3)  No approval is needed for the construc-
tion of a railway l ine 

(a)  within the right of way of an existing 
railway l ine; or 

(b) within 1 00 m .of the centre l ine of an ex­
isting railway l ine for a d istance of no more 
than 3 km. 

99. ( l )  An agreement, or an amendment to 
an agreement, relating to the construction of a 
rai lway l ine across another rai lway l ine may be 
fi led with the Agency. 

(2) When the agreement or amendment is 
fi led, it  becomes an order of the Agency autho­
rizing the parties to construct the railway l ine 
as provided in the agreement. 

(3) If a person is unsuccessful in negotiating 
an agreement or amendment mentioned in sub­
section ( I ), the Agency may, on appl ication, 
authorize the construction of the rai lway l ine or 
any related work. 

lignes de chemin defer 

98. ( I )  La construction d 'une l igne de che­
m in de fer par une com pagnie  de chemin de fer 
est subordonnee a l ' autorisation de ! 'Office. 

(2) Sur demande de la compagnie, ! 'Office 
peut accorder l 'autorisation s ' i l  j uge que ! ' em­
placement de la  l igne est convenable, compte 
tenu des besoins en matiere de service et d '  ex­
ploitation ferroviaires et des interets des locali­
tes qui seront touchees par cel le-ci .  

(3)  La  construction d 'une J igne de chem in 
de fer a l ' interieur du droit de passage d' une 
I igne de chemin de fer existante ou, s ' i l  s 'agit 
d 'une J igne de chemin de fer d 'au plus trois ki­
lometres de long, a I 00 metres OU moins de 
! ' axe d 'une tel le l igne n ' est pas subordonnee a 
I '  autorisation . 

99. ( I )  Toute entente, ou toute modification 
apportee a cel le-ci, concernant la construction 
d 'une J igne de chemin de fer en travers d 'une 
autre l igne peut etre deposee aupres de ! 'Office. 

(2) L 'entente ou la modification ainsi depo­
see est ass imi lee a un arrete de ! 'Office qui au­
torise la construction de Ia I igne conformement 
au document depose. 

(3) L'Office peut, sur demande de la per­
sonne qui  ne reussit pas a conclure ! ' entente OU 

une modification, autoriser Ia construction de la 
l igne ou de tout ouvrage qui  y est l ie .  
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1 0 1 .  ( I )  An agreement, or an amendment to 
an agreement, relating to the construction, 
maintenance or apportionment of the costs of a 
road crossing or a uti l ity crossing may be filed 
with the Agency. 

(2) When the agreement or amendment is 
filed, it becomes an order of the Agency autho­
rizing the parties to construct or maintain the 
crossing, or apportioning the costs, as provided 
in the agreement. 

(3) If a person is unsuccessful in  negotiating 
an agreement or amendment mentioned in sub­
section ( I ), the Agency may, on appl ication, 
authorize the construction of a suitable road 
crossing, uti l ity crossing or related work, or 
specifying who shal l maintain the crossing. 

( 4)  Section 1 6  of the Railway Safety Act ap­
pl ies i f  a person is unsuccessful in negotiating 
an agreement relating to the apportionment of 
the costs of constructing or maintaining the 
road crossing or uti l ity crossi ng. 

1 03. ( I )  If a rai lway company and an owner 
of land adjoin ing the company's rai lway do not 
agree on the construction of a crossing across 
the rai lway, the Agency, on the application of 
the owner, may order the company to construct 
a su itable crossing if the Agency considers it 
necessary for the owner's enjoyment of the 
land. 

(2) The Agency may i nclude in its order 
terms and conditions governing the construc­
tion and maintenance of the cross ing. 

(3 ) The owner of the l and shall pay the costs 
of constructing and maintaining the crossing. 

(5) This section does not apply in  any cir­
cumstances where section 1 02 or I 03 appl ies. 

1 0 1 .  ( I )  Toute entente, ou toute modifica­
tion apportee a celle-ci, concemant la construc­
tion, l ' entretien OU la repartition des coGts d 'un 
franchissement routier OU par desserte peut etre 
deposee aupres de ! 'Office. 

(2) L 'entente ou la  modification ainsi depo­
see est assimi lee a un am�te de I 'Office qui au­
torise la construction ou l ' entretien du franchis­
sement, ou qui repartit !es colits afferents, 
conformement au document depose. 

(3 ) L '  Office peut, sur demande de Ia per­
sonne qui ne reussit pas a conclure ! ' entente OU 

une modification, autoriser la construction d 'un 
franchissement convenable ou de tout ouvrage 
qui y est l ie ,  ou designer le responsable de l ' en­
tretien du franch issement. 

( 4) L' article 1 6  de la Loi sur la securite fer­
roviaire s 'appl ique s ' i l  n 'y  a pas d 'entente 
quant a la repartition des coGts de Ia construc­
tion ou de l ' entretien du franchissement. · 

103. ( I )  Si l a  compagnie de chemin  de fer 
et le proprietaire d 'une terre contigue au che­
min de fer ne s 'entendent pas sur l a  construc­
tion d 'un passage croisant celui-ci, ! 'Office 
peut, sur demande du proprietaire, ordonner a 
la compagnie de construire un passage conve­
nable s ' i l  j uge celui-ci necessaire a la jou is­
sance, par le proprietaire, de sa terre. 

(2) L' Office peut assortir l ' arrete de condi­
tions concernant la  construction et l ' entretien 
du passage. 

(3) Les colits de la  construction et de l 'entre­
tien du passage sont a la charge du proprietaire 
de la terre. 

(5) Le present article ne s ' appl ique pas dans 

!es cas ou !es artic les I 02 ou l 03 s' appl iquerit.  
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1 1 6. ( I )  On receipt of a complaint made by 
any person that a rai lway company is not ful­
fi l l ing any of its service obl igations, the Agen­
cy shal l 

(a) conduct, as expeditiously as possible, an 
investigation of the complaint that, in  its 
opin ion, is warranted; and 

(b) within one hundred and twenty days af­
ter receipt of the complaint, determine 
whether the company is fu lfi l l i ng that obl iga­
tion. 

(2) If a company and a shipper agree, by 
means of a confidential contract, on the manner 
in which service obligations under section 1 1 3 
are to be fulfil led by the company, the terms of 
that agreement are binding on the Agency in 
making its determination. 

(3) If a sh ipper and a company agree under 
subsection 1 36(4) on the manner in  which the 
service obligations are to be fulfi l led by the lo­
cal carrier, the terms of the agreement are bind­
ing on the Agency in making its detem1 ination . 

(4) I f the Agency determines that a company 
is not fulfi l l i ng any of its service obligations, 
the Agency may 

(a) order that 

( i )  specific works be constructed or car­
ried out, 

( i i )  property be acquired, 

( i i i )  cars, motive power or other equip­
ment be al lotted, d istributed, used or 
moved as specified by the Agency, or 

( iv) any specified steps, systems or meth­
ods be taken or fol lowed by the company; 

(b) specify in the order the maximum 
charges that may be made by the company in 
respect of the matter so ordered; 

(c) order the company to fulfi l  that obl iga­
tion in any manner and with in any time or 
during any period that the Agency deems ex­
pedient, having regard to all proper interests, 
and specify the particulars of the obl igation 
to be fu lfil led; 

(c. /) order the company to compensate any 
person adversely affected for any expenses 
that they i ncurred as a result of the compa-

1 1 6. ( I )  Sur reception d ' une p lainte scion 
laquel le une compagnie de chemin de fer ne 
s 'acquitte pas de ses obl igations prevues par les 
articles 1 1 3 ou 1 1 4, ! 'Office mene, aussi rapi­
dement que possible,  l ' enquete qu' i l  estime in­
d iquee et decide, dans Jes cent vingt jours sui­
vant la reception de la plainte, s i  la compagn ie 
s 'acquitte de ses obl igations. 

(2) Dans Jes cas oi1 une compagnie et un ex­
pediteur conviennent, par contrat confidentiel ,  
de la maniere dont la  compagnie s 'acquittera de 
ses obligations prevues par ! ' article 1 1 3 ,  Jes 
clauses du contrat l ient ! 'Office dans sa deci­
sion. 

(3)  Lorsque, en appl ication du paragraphe 
1 36(4), un expediteur et une compagnie s 'en­
tendent sur les moyens a prendre par le trans­
porteur local pour s 'acquitter de ses obl igations 
prevues par les articles 1 1 3 et 1 1 4, Jes modali­
tes de ! ' accord l ient ! 'Office dans sa decision. 

(4) L 'Office, ayant decide qu 'une compa­
gnie ne s 'acquitte pas de ses obl igations pre­
vues par !es articles 1 1 3 ou I I 4, peut : 

a) ordonner la prise de l ' une ou l 'autre des 
mesures suivantes : 

( i )  la construction ou ! ' execution d 'ou­
vrages specifiques, 

( i i )  ! ' acquisition de biens, 

( i i i )  ! ' attribution, l a  distribution, ! 'usage 
ou le deplacement de wagons, de moteurs 
ou d 'autre materiel selon ses instructions, 

( iv) Ia prise de mesures ou ! ' appl ication 
de systemes ou de methodes par la compa­
gnie; 

b) preciser le prix maximal que la compa­
gnie peut exiger pour mettre en ceuvre !es 
mesures qu ' i l  impose; 

c) ordonner a la compagnie de rempl ir  ses 
obligations selon les modal ites de forme et 
de temps qu' i l  estime indiquees, eu egard 
aux interets legitimes, et preciser !es detai ls 
de ! 'obligation a respecter; 

c. 1) ordonner a la compagnie d' indemniser 
toute personne lesee des depenses qu'el le a 
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ny's fai lure to fu l fi l l  its service obl igations 
or, if  the company is a party to a confidential 
contract with a shipper that requires the com­
pany to pay an amount of compensation for 
expenses incurred by the shipper as a result 
of the company's  fai lure to fu lfi l l  its service 
obl igations, order the company to pay that 
amount to the shipper; 

(d) if the service obl igation is in  respect of a 
grain-dependent branch l ine l isted in Sched­
ule I, order the company to add to the p lan it 
is required to prepare under subsection 
1 4 1  ( 1 )  an indication that it intends to take 
steps to d iscontinue operating the l i ne; or 

(e) if the service obl igation is in respect of a 
grain-dependent branch l ine l i sted in Sched­
ule I ,  order the company, on the terms and 
conditions that the Agency considers appro­
priate, to grant to another rai lway company 
the right 

( i )  to run and operate its trains over and 
on any portion of the I ine, and 

( i i )  in so far as necessary to provide ser­
vice to the l ine, to run and operate its 
trains over and on any portion of any other 
portion of  the rai lway of  the company 
against which the order is made but not to 
sol icit traffic on that railway, to take pos­
session o f, use or occupy any land belong­
ing to that company and to use the whole 
or any portion o f  that company's  right-of­
way, tracks, terminals, stations or station 
grounds. 

(5) Every person aggrieved by any neglect 
or refusal of a company to fu l fi l  its service obl i­
gations has, subject to this Act, an action for 
the neglect or refusal against the company. · 

(6) Subject to the tem1s of a confidential 
contract referred to in  subsection 1 1 3(4) or a 
tariff setting out a competitive l ine rate referred 
to in subsection 1 36( 4 ), a company is not re­
l ieved from an action taken under subsection 
( 5 )  by any notice, condition or declaration if the 
damage claimed in the action arises from any 
negl igence or omission of the company or any 
of i ts employees. 
1 996, c. I 0, s. 1 1 6 ;  2000, c. 1 6, s. 4 ;  20 1 4, c. 8, s. 5. 1 .  

supportecs en consequence d u  non-respect 
des obl igations de la compagnie ou, si  ccl le­
ci est partie a un contrat confidentiel avec un 
expediteur qui prevoit qu'e l le  versera, en cas 
de manquement a ses obl igations, une in­
demnite pour les depenses que l ' expediteur a 
supportees en consequence du non-respect 
des ob l igations de la  compagn ie, lu i  ordon­
ner de verser a l ' exped iteur cette indemnite; 

d) en cas de manquement a une obl igation 
de service relative a un embranchement tri­
butaire du transport du grain mentionne a 
! ' annexe I, ordonner a l a  compagnie d ' ajou­
ter l ' embranchement au p lan v ise au para­
graphe 1 4 1  ( I )  a titre de l igne dont e l l e  en­
tend cesser ! ' exploitation; 

e) en cas de manquement a une obl igation 
de service relative a un embranchement tri­
butaire du transport du grain mentionne a 
! ' annexe I, ordonner a la compagnie, selon 
les modal ites qu ' i l  estime  ind iquees, d 'auto­
riser une autre compagn i e :  

( i )  a faire circuler et a exploiter ses trains 
sur toute partie de l ' embranchement, 

( i i )  dans la mesure necessaire pour assurer 
le service sur l ' embranchement, a faire cir­
culer. et a exploiter ses trains sur toute 
autre partie du chemin de fer de la compa­
gnie, sans toutefois lu i  permettre d 'offrir 
des services de transport sur cette partie du 
chem in de fer, de meme qu 'a  uti l iser OU a 
OCCUper des terres lui  appartenant, OU a 
prendre possess ion de te! l es terres, OU a 
util iser tout ou partie de l ' emprise, des 
rai ls ,  des tetes de l ignes, des gares ou des 
terrains lui appartenant. 

(5) Quiconque souffre prejud ice de la negli­
gence ou du refus d 'une compagnie de s ' acquit­
ter de ses ob l igations prevues par !es articles 
I I 3 OU 1 1 4 possede, sous reserve de la  presente 
lo i ,  un droit  d 'action contre la compagn ie. 

(6) Sous reserve des stipulations d ' un 
contrat confidentie l  vise au paragraphe 1 1 3 (  4 )  
O U  d 'un tarif etab!issant Ull prix de l igne 
concurrentiel vise au paragraphe I 3 6( 4 ) , une 
compagn ie n 'est pas soustraite a une action in­
tentee en vertu du paragraphe ( 5 )  par un avis, 
une cond it ion  ou une declaration, s i  !es dom­
mages-interets reclames sont causes par la  ne­
g l igence ot; !es omissions de la compagnie ou 

d 'un de ses employes. 
1 996, ch. 10, art. 1 1 6; 2000, ch. 1 6, art. 4� 20 1 4, ch. 8, art. 
5. 1 .  
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1 20. I ( 1 )  I f, on complaint in writing to the 
Agency by a shipper who is  subject to any 
charges and associated terms and conditions for 
the movement of traffic or for the provision of 
incidental services that are found in a tariff that 
appl ies to more than one shipper other than a 
tariff referred to in subsection 1 65(3),  the 
Agency finds that the charges or associated 
terms and conditions are unreasonable, the 
Agency may, by order, establ ish new charges 
or associated tem1s and conditions. 

(2) An order made under subsection ( I )  re­
mains in effect for the period, not exceeding 
one year, specified in  the order. 

(3) In deciding whether any charges or asso­
ciated terms and conditions are unreasonable, 
the Agency shall take into account the fol low­
ing factors : 

(a) the objective of the charges or associated 
terms and conditions; 

(b) the industry practice in  setting the 
charges or associated terms and conditions; 

(c) in the case of a complaint relating to the 
provision of any incidental service, the exis­
tence of an effective, adequate and competi­
tive alternative to the provis ion of that ser­
vice; and 

(d) any other factor that the Agency consid­
ers relevant. 

( 4) Any charges or associated terms and 
conditions establ ished by the Agency shall be 
commercially fair and reasonable to the ship­
pers who are subject to them as well as to the 
railway company that issued the tariff contain­
ing them. 

(5) The rai lway company shal l ,  without de­
lay after the Agency establ ishes any charges or 
associated terms and conditions, vary its tariff 
to reflect those charges or associated terms and 
conditions. 

(6) The railway company shall not vary its 
tariff with respect to any charges or associated 
tenns and conditions establ ished by the Agency 
until the period referred to in subsection (2) has 
expired. 

(7) For greater certainty, this section does 
not apply to rates for the movement of traffic. 
2008: C. 5, S. 3 .  

1 20.l ( 1 )  Sur depot d 'une plainte de tout 
expediteur assujetti a un tarif applicable a plus 
d 'un expediteur - autre qu'un tarif vise au pa­
ragraphe 1 65(3) - prevoyant des frais relatifs 
au transport ou aux services connexes ou des 
conditions afferentes, ! ' Office peut, s ' i l  les es­
time deraisonnables, fixer de nouveaux frais  ou 
de nouvelles conditions par ordonnance. 

(2) L 'ordonnance precise la  periode de vali­
d ite de ces frais ou conditions, qui ne peut ex­
ceder un an. 

(3)  Pour decider si !es frais ou conditions 
sont deraisonnables, ! ' Office tient compte des 
facteurs suivants : 

a) le but dans lequel les frais ou conditions 
sont imposes; 

b) !es pratiques suivies par l ' industrie pour 
leur fixation; 

c) dans le cas d 'une plainte relative a des 
services connexes, ! 'existence d 'une solution 
de rechange efficace, bien adaptee et concur­
rentielle; 

d) tout autre facteur que ! ' Office estime per­
tinent. 

( 4) Les frais ou cond itions fixes par I 'Office 
doivent etre commercialement equitables et rai­
sonnables tant pour ! es expediteurs qui y sont 
assujettis que pour la compagnie de chemin de 
fer qui a etabli le tarif !es prevoyant. 

(5) La compagnie de chemin  de fer modifie 
le tarif en consequence des le prononce de l 'or­
donnance par ! 'Office. 

(6) La compagnie de chemin de fer ne peut 
modifier son tarif a l ' egard des frais et condi­
tions fixes par ! ' Office avant ! 'expiration de la 
periode de validite precisee au titre du para­
graphe (2). 

(7) I I  est entendu que le present article ne 
s ' appl ique pas aux prix relatifs au transport. 
2008, ch. 5, art. 3 .  
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Joint Rates 

I 2 1 .  ( I )  I f  traffic is to move over a continu­
ous route in Canada and portions of it are oper­
ated by two or more railway companies, the 
companies shall, at the request of a shipper in­
tend ing to move the traffic, 

(a) agree on a joint tariff for the continuous 
route and on the apportionment of the rate in 
the joint tariff; or 

(b) enter into a confidential contract for the 
continuous route. 

(2) I f  the railway companies fai l  to agree or 
to enter into a confidential contract, the Agen­
cy, on the application of the shipper, may 

(a) direct the companies ,  within any time 
that the Agency may specify, to agree on a 
joint tariff for the continuous route and an 
apportionment of the rate that is satisfactory 
to the Agency; or 

(b) with in ninety days after the application 
is received by the Agency, 

(i) determine the route and the rate and 
apportion the rate among the companies, 
and 

( i i )  determine the dates, not earlier than 
the date of receipt by the Agency of the 
application, when the rate comes into ef­
fect and when it must be published. 

(3) If the Agency determines a rate under 
paragraph (2)(b), the companies that operate 
the route shall pay a shipper who moved traffic 
over the route an amount equal to the d iffer­
ence, if any, between the rate that was paid by 
the shipper and the rate determined by the 
Agency, appl icable to all movements of traffic 
by the shipper over the route from the date on 
which the appl ication was made to the date on 
which the determined rate comes into effect. 

Prix communs 

1 2 1 .  ( 1 )  Les compagnies de chemin de fer 
qui  exploitent des parties d 'un parcours continu 
au Canada sur Jequel un transport de marchan­
dises s ' effectue doivent, sur demande de l ' ex­
pediteur qui veut les faire transporter sur le par­
cours : 

a) soit s' entendre sur un tarif commun pour 
le parcours et la repartition du prix dans le 
tarif; 

b) soit conclure un contrat confidentiel pour 
le parcours. 

(2) En ! ' absence d 'une telle entente ou d 'un 
tel contrat, ! ' Office peut, sur demande de l ' ex­
pediteur : 

a) soit ordonner aux compagnies de s 'en­
tendre, dans le delai fixe par lui et selon !es 
termes qu ' i l  estime indiques, sur le tarif 
commun et la repartition du prix pour le par­
cours; 

b) soit, par arrete pris dans !es quatre-vingt­
dix jours suivant la reception de la demande 
par lui, fixer le parcours, le prix pour celui-ci 
et repartir ce prix entre ces compagnies et 
fixer la  date, non anterieure a celle oil i i  a re-
9u la dernande, de prise d 'effet et de publica­
tion du prix. 

(3) Les compagnies v1sees par l ' arrete 
payent a l ' expediteur qui  a fait transporter des 
marchandises sur le parcours un montant egal a 
la difference eventuelle entre le prix qu ' i l  a 
paye et le prix fixe par l ' arrete et applicable a 
tout le transport fait par lu i  sur le parcours entre 
la date de la presentation de la demande et celle 
de la  prise d 'effet de l ' arrete. 
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1 27. ( I )  I f  a railway l ine of one railway 
company connects with a railway l ine of anoth­
er railway company, an appl ication for an inter­
switch ing order may be made to the Agency by 
either company, by a municipal government or 
by any other interested person. 

(2) The Agency may order the railway com­
pan ies to provide reasonable facil ities for the 
convenient interswitching of traffic in  both d i­
rections at an interchange between the l ines of 
either rai lway and those of other railway com­
panies connecting with them. 

(3) I f  the point of origin or destination of a 
continuous movement of traffic is within a ra­
d ius of 30  km, or a prescribed greater d istance, 
of an interchange, a railway company shall not 
transfer the traffic at the interchange except in  
accordance with the regulations. 

( 4) On the application of a person referred to 
in subsection ( I ), the Agency may deem a point 
of origin or destination of a movement of traf­
fic in any particular case to be within 30 km, or 
a prescribed greater d istance, of an interchange, 
if the Agency is of the opin ion that, in the cir­
cumstances, the point of origin or destination i s  
reasonably close to  the i nterchange. 

127.  ( ! )  Si une l igne d 'une compagnie de 
chemin  de fer est raccordee a la l igne d 'une 
autre compagnie de chemin de fer, l ' une ou 
l 'autre de ces compagnies, une administration 
municipaJe OU tout i nteresse peut demander a 
! 'Office d 'ordonner I' interconnexion. 

(2) L'Office peut ordonner aux compagnies 
de foumir !es i nstallations convenables pour 
permettre l ' interconnexion, d ' une maniere 
commode et dans !es deux directions, a un l ieu 
de correspondance, du trafic, entre !es l ignes de 
l 'un ou l ' autre chemin de fer et celles des autres 
compagnies de chemins de fer qui  y sont rac­
cordees. 

(3) Si le point d 'origine ou de destination 
d 'un transport continu est situe dans un rayon 
de 30 ki lometres d 'un l ieu de correspondance, 
OU a la distance superieure prevue par regle­
ment, le  transfert de trafic par une compagn ie 

· de chemin de fer a ce l ieu de correspondance 
est subordonne au respect des reglements. 

(4) Sur demande formee au titre du para­
graphe ( I ), I '  Office peut statuer que, dans un 
cas particulier oil le  point d 'origine ou de desti­
nation du trafic est situe a plus de 30 ki lometres 
d 'un l ieu de correspondance, OU a Ja distance 
superieure prevue par reglement, et OU ii est 
d 'avis que, dans les circonstances, le point d 'o­
rigine ou de destination est suffisamment pres 
du l ieu de correspondance, le point d 'origine ou 
de destination, selon le cas, est repute situe a 
l ' interieur de cette d istance. 
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1 3 1 .  ( l )  A competitive l ine rate must not be 
established unless the shipper agrees with the 
connecting carrier, and with any other compa­
ny, other than the local carrier, that moves traf-

fic over a portion of the continuous route, on 
the terms and conditions governing their move­
ment of the traffic, including the applicable 
rate. 

(2) If an interswitch ing rate determined un­
der paragraph 1 28( l )(b) is available for a por­
tion of the route operated by the local carrier, 
no other rate may be appl ied to that portion of 
the route. 

(3)  A competitive l ine rate must not be es­
tablished for the movement of trailers on flat 
cars, containers on flat cars or less than carload 
traffic, unless they arrive at a port in Canada by 
water for movement by rai l or by rail for move­
ment by water. 

( 4) The portion of a movement of traffic in 
respect of which a competitive l ine rate may be 
established must not exceed 50 per cent of the 
total number of ki lometres over which the traf­
fic is moved by rai l  or I 200 km, whichever is 
greater. 

(5) On application of a shipper, the Agency 
may establish a competitive l ine rate for a 
greater portion of a movement of traffic i f  the 
Agency is  satisfied that no interchange exists 
within the maximum portion referred to in  sub­
section ( 4 ). 

(6) ! f a competitive line rate has been estab­
l i shed for a movement of traffic of a shipper, 
no other competitive l ine rate may be estab­
l ished in respect of that movement while the 
rate is in  effect. 

· 

1 3 1 .  ( I )  L 'etabl issement d 'un prix de l igne 
concurrentiel est subordonne a la  conclusion, 
entre l ' expediteur et le transporteur de l iaison, 
et toute autre compagnie - transporteur local 

exclu - qui effectue du transport sur une partie 
du parcours continu, d 'un accord sur !es condi­
tions regissant le transport des marchand ises, y 
compris sur le prix qui s 'y  appl ique. 

(2) II n 'est etabl i  aucun autre prix pour la 
partie d 'un parcours continu pour laquelle un 
prix fixe en application de l 'al inea 1 28 ( l )b) est 
d isponible. 

(3) II n ' est pas etabli de prix de l igne 
concurrentiel pour le transport soit de re­
morques ou de conteneurs sur wagons plats, 
soit de chargements non complets, sau f s ' i ls ar­
rivent a un port du Canada soit par eau en vue 
du transport ulterieur par rai l, soit par rail en 
vue du transport ulterieur par eau. 

(4) La partie d 'un transport de marchandises 
pour laquelle un prix de l igne concurrentiel 
peut etre etabl i  ne peut depasser la plus grande 
des distances suivantes : 50 pour cent de la d is­
tance totale du transport par rai l ou I 200 ki lo­
metres. 

(5) Sur demande d 'un expediteur et s ' i l  est 
convaincu qu' i l  n 'y a pas de lieu de correspon­
dance a l ' interieur de cette l imite, ! ' Office peut 
etabl ir un prix de l igne concurrentiel pour une 
partie d 'un transport de marchandises couvrant 
une d istance superieure. 

(6) Une fois qu'un prix de l igne concurren­
tiel a ete etabl i  pour un transport de marchan­
d ises pour un expediteur, aucun autre prix de 
l igne concurrentiel ne peut etre etabl i  pour ce 
transport tant que ce prix est en vigueur. 
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1 32. ( I )  On the application of a shipper, the 
Agency shall, within forty-five days after re­
ceiving the application, establ ish any of the fol­
lowing matters in respect of which the shipper 
and the local carrier do not agree: 

(a) the amount of the competitive l ine rate; 

(b) the designation of the continuous route; 

(c) the designation of the nearest inter­
change; and 

(d) the manner in which the local carrier 
shall fulfi l  its service obl igations. 

(2) If a matter is establ ished by the Agency 
under this section, the shipper is not entitled to 

subm it the matter to the Agency for final offer 
arbi tration under section 1 6.1 . 

1 32. ( 1 )  Sur demande d 'un expediteur, 
! 'Office etablit, dans les quarante-cinq jours 
suivant la demande, tels des e lements suivants 
qui n 'ont pas fait l 'objet d 'un accord entre l ' ex­
pediteur et le transporteur local : 

a) le montant du prix de l igne concurrentiel ;  

b) la designation du parcours continu; 

c) la  designation du l ieu de correspondance 
le phis proche; 

d) !es moyens a prendre par le transporteur 
local pour s ' acquitter de ses obligations pre­
vues par les articles 1 1 3 et 1 1 4. 

(2) L'element ainsi etabli ne peut etre assu­
jetti a ! 'arbitrage prevu a ! ' article 1 6 1 .  

Etablissement 
par I '  Office 

Exclusion de 
! 'arbitrage 
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Agreement 1 37. ( I )  A railway company shall not l imit 
limiting liabil ity or restrict its l iability to a shipper for the move­

ment of traffic except by means of a written 
agreement signed by the shipper or by an asso­
ciat ion or other body representing shippers. 

Liability i f  no (2) If there is  no agreement, the railway 
agreement company's l iabil ity is l im ited or restricted to 

the extent provided in any terms and conditions 
that the Agency may 

Appli1;ation by 
railway 
company 

(a) on the appl ication of the company, speci­
fy for the traffic; or 

(b) prescribe by regulation, if none are spec­
ified for the traffic.  

Running Rights and Joint Track Usage 

1 38. ( I )  A railway company may apply to 
the Agency for the right to 

(a) take possession of, use or occupy any 
land belonging to any other railway compa­
ny; 

(b)  use the whole or any portion of the right­
of-way, tracks, terminals, stations or station 
grounds of any other railway company; and 

(c) run and operate its trains over and on any 
portion of the railway of any other railway 
company. 

Application may (2) The Agency may grant the right and may 
be granted make any order and impose any conditions on 

either railway company respecting the exercise 
or restriction of the rights as appear just or de­
sirable to the Agency, having regard to the pub­
l ic  interest. 

Compensation ( 3 )  The railway company shall pay compen-
sation to the other railway company for the 
right granted and, if they do not agree on the 
compensation, the Agency may, by order, fix 
the amount to be paid. 

137. ( I )  La compagnie de chemin de fer ne 
peut l imiter sa responsabi l ite envers un expedi­
teur pour le  transport des marchandises de ce­
lui-ci, sauf par accord ecrit s igne soit par l ' ex­
pediteur, soit par une association ou un groupe 
representant !es expediteurs. 

(2) En ! 'absence d 'un tel accord, Ia mesure 
dans l aquelle l a  responsabi l ite de l a  compagnie 
de chemin  de fer peut etre I imitee en ce qui 
concerne un transport de marchandises est pre­
vue par !es conditions de cette l im itation soit 
fixees par ! 'Office pour le transport, sur de­
mande de la compagnie, soit, s i  aucune condi­
tion n 'est fixee, etabl ies par reglement de ! 'Of­
fice. 

Droits de circulation et usage commun des 

voies 

1 38. ( I )  Chaque compagnie de chem in de 
fer peut demander a ! 'Office : 

a) de prendre possession de terres apparte­
nant a une autre compagnie de chem in de fer, 
les util iser ou les occuper; 

b) d 'ut i l iser tout ou partie de I 'emprise, des 
rai ls, des tetes de I ignes ou des gares, ou ter­
rains de celles-ci, d 'une autre compagnie de 
chemin de fer; 

c) de faire circuler et d' exploiter ses trains 
sur toute partie du chemin de fer d 'une autre 
compagnie. 

Limitation par 
accord 

Mesurc de la 
limitation 

Dcmande 

(2) L ' Office peut prendre I' arrete et imposer Delivrnncc 

(es conditions, a l 'une OU a ( 'autre compagnie, 
concemant l 'exercice ou la l imitation de ces 
droits, qui Jui paraissent justes ou opportunes, 
compte tenu de I ' i nten�t public. 

(3) La compagnie de chemin de fer verse Jndemnite 

une indemnite a l ' autre compagnie pour I ' exer-
cice de ces droits. Si el les ne s 'entendent pas 
sur le montant de l ' indemnite, ! 'Office peut le 
fixer par arrete. 
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Canada Transportation Act, S .C.  1 996, c . 1 0, s. 1 44 

1 44. ( I )  The rai lway company shall d is­
close the process it intends to follow for receiv­
ing and evaluating offers to each interested per­
son who makes their interest known in 
accordance with the advertisement. 

(2) [Repealed, 2007, c .  1 9, s .  37] 

( 3 )  The railway company shall negotiate 
with an interested person in good faith and in 
accordance with the process it d iscloses and the 
interested person shall negotiate with the com­
pany in good faith. 

(3 . 1 )  The Agency may, on application by a 
party to a negotiation, determine the net sal­
vage value of the rai lway l i ne and may, if  it  is 
of the opinion that the railway company has re­
moved any of the infrastructure associated with 
the l ine in order to reduce traffic on the l ine, 
deduct from the net salvage value the amount 
that the Agency determines is  the cost of re­
placing the removed infrastructure. The party 
who made the appl ication shall reimburse the 
Agency its costs associated with the appl ica­
tion. 

(4) The railway company has six months to 
reach an agreement after the final date stated i n  
the advertisement for persons to  make their in­
terest known. 

(5) ! f an agreement is not reached within the 
six months, the rai lway company may decide to 
continue operating the railway l ine, in  which 
case it is not required to comply with section 
1 45 ,  but shall amend its plan to reflect its deci­
sion. 

(6) I f, on complaint in  writing by the inter­
ested person, the Agency finds that the railway 
company is not negotiating in good faith and 
the Agency considers that a sale, lease or other 
transfer of the railway l ine, or the company's 
operating interest in  the l ine, to the i nterested 
person for continued operation would be com­
mercially fair and reasonable to the parties, the 
Agency may order the railway company to en­
ter i nto an agreement with the interested person 
to effect the transfer and with respect to operat­
ing arrangements for the interchange of traffic, 
subject to the terms and conditions, including 
consideration, specified by the Agency. 

(7) I f, on complaint in writing by the rail­
way company, the Agency finds that the inter­
ested person is not negotiating in good faith, 
the Agency may order that the railway compa­
ny is no longer required to negotiate with the 
person. 
1 996, c .  1 o. s. 1 44: 2000, c. 1 6, s.  7: 2007, c .  1 9, S. 37. 

1 44. ( I )  La compagnie est tenue de commu­
niquer la procedure d 'examen et d 'acceptation 
des offres a l ' i nteresse qui a manifeste son i n­
tention conformement a l ' annonce. 

(2) [Abroge, 2007, ch. 1 9, art. 371 

(3)  Elle est tenue de negocier de bonne foi 
avec l ' interesse conformement a cette proce­
dure et ce dernier est tenu de negocier de bonne 
foi avec el le.  

(3 .  l )  L 'Office peut, a la demande d'une par­
tie a la negociation, determiner la valeur nette 
de recuperation de la l igne et, s ' i l  est d ' avis que 
la  compagnie de chem in de fer a retire une par­
tie de ! ' in frastructure se rapportant a la l igne en 
vue de reduire le trafic, deduire de cette valeur 
la  somme qu ' i l  estime equivalente au cout de 
remplacement de ! ' infrastructure retiree. Le de­
mandeur est tenu de rembourser a ! 'Office !es 
frais afferents a l a  demande. 

(4) La compagnie d ispose, pour conclure 
une entente, d 'un delai de six mois a compter 
de ! ' expiration du delai prevu par l ' annonce. 

(5) A defaut d 'entente dans !es six mois, el le 
peut decider de poursuivre ! ' exploitation de la 
l igne, auquel cas e l  le  n 'est pas tenue de se 
conformer a ! ' article 1 45 ,  mais doit modifier 
son p lan en consequence. 

(6) Saisi d 'une plainte ecrite formulee par 
l ' interesse, ! ' Office peut, s ' i l  conclut que la  
compagn ie ne negocie pas  de  bonne foi e t  que 
le transfert a l ' interesse, notamment par vente 
ou bail ,  des droits de propriete ou d 'exploita­
tion sur la l igne en vue de la continuation de 
son exploitation serait commercialement equi­
table et raisonnable pour !es parties, ordonner a 
la compagnie de conclure avec l ' interesse une 
entente pour effectuer ce transfert et prevoyant 
!es modal ites d 'exploitation relativement a l ' in­
terconnexion du trafic, selon !es modali tes qu ' i l  
precise, notamment la remise d 'une contrepar­
tie. 

(7) Saisi d 'une p lainte ecrite formulee par la 
compagnie, ! 'Office peut decider que la  compa­
gnie n 'est plus tenue de negocier avec l ' interes­
se s ' i l  conclut que celui-ci ne negocie pas de 
bonne foi . 
1 996, ch. 1 0, art. 1 44: 2000, ch. 1 6, art. 7: 2007, ch. 1 9, art. 
37. 
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Canada Transportation Act, S .C.  1 996, c . 1 0, s .  1 45 

1 45. ( I )  The railway company shall offer to 
transfer all of its interest in  the railway l ine to 
the governments and urban transit authorities 
mentioned in this section for not more than its 
net salvage value to be used for any purpose if 

(a) no person makes their interest known to 
the railway company, or no agreement with 
an interested person is  reached, within the re­
quired time; or 

(b) an agreement is  reached within the re­
quired time, but the transfer is not completed 
in accordance with the agreement. 

(2) After the requirement to make the offer 
arises, the railway company shall send it simul­
taneously 

(a} to the Minister if  the rai lway line passes 
through 

( i )  more than one province or outside 
Canada, 

( i i )  l and that is or was a reserve, as de­
fined in subsection 2( 1 )  of the Indian Act, 

( i i i )  land that is the subject of an agree­
ment entered into by the railway company 
and the Minister for the settlement of abo­
riginal land claims, or 

( iv) a metropolitan area; 

(b) to the minister responsible for trans­
portation matters in the government of each 
province through which the railway l ine 
passes; 

(c} to the chairperson of every urban transit 
authority through whose territory the railway 
l ine passes; and 

(d) to the clerk or other senior administra­
tive officer of every municipal or d istrict 
government through whose territory the rail­
way l ine passes. 

1 45. ( I )  La compagnie de chem in de fer est 
tenue d'  offri·r aux gouvernements, administra­
tions de transport de banl ieue et administrations 
municipales de leur transferer tous ses inten:!ts a 
leur valeur nette de recuperation ou moins s i  
personne ne manifeste d ' interet ou aucune en­
tente n 'est conclue dans le delai prescrit, ou si 
le  transfert n 'est pas effectue conformement a 
! ' entente. 

(2) L'offre est faite simultanement : 

a) au ministre si la l igne franchit, selon le 
cas : 

( i )  les l imites d 'une province ou les fron­
tieres du Canada, 

( i i )  une reserve ou une terre ayant deja ete 
une reserve au sens du paragraphe 2( 1 )  de 
la Loi sur /es Indiens, 

( i i i) une terre faisant l 'objet d 'un accord, 
entre la compagnie de chemin de fer et le  
ministre, ayant pour but le  reglement de 
revendications territoriales autochtones, 

( iv)  une region metropol itaine; 

b) au ministre charge des transports dans 
toute province dont la l igne franchit le  terri­
toire; 

c) au president de toute administration de 
transport de ban l ieue dont la l igne franchit le 
territoire; 

d) au greffier OU a un premier dirigeant de 
toute admin istration municipale dont la l igne 
franchit le territoire. 
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Timo iimits for (3 )  Subject to subsection 1 46.3(3 ), after the 
acceptance offer is received 

Communication 
and notice of 
acceptance 

Net salvage 
value 

(a) by the Minister, the Government of 
Canada may accept it with in thirty days; 

(b) by a provincial minister, the government 
of the province may accept it  with in  thirty 
days, un less the offer is received by the Min­
ister, in  which case the government of each 
province may accept it within an additional 
thirty days after the end of the period men­
tioned in paragraph (a) if  it  i s  not accepted 
under that paragraph; 

(b. /) by an urban transit authority, it may 
accept it within an additional 30 days after 
the end of the period or periods for accep­
tance under paragraphs (a) and (b ), if it is not 
accepted under those paragraphs; and 

(c) by a municipal or d istrict government, it 
may accept it within an additional 30 days 
after the end of the period or periods for ac­
ceptance under paragraphs (a), (h) and (b. /), 

if  it i s  not accepted under those paragraphs. 

( 4) Once a government or an urban transit 
authority communicates its written acceptance 
of the offer to the railway company, the right of 

any other government or urban transit authority 
to accept the offer is extinguished, and the rai l­
way company must notify the other govern­
ments and urban transit authorities of the ac­
ceptance. 

(5)  I f  a government or an urban transit au­
thority accepts the offer, but cannot agree with 
the railway company on the net salvage value 
within 90 days after the acceptance, the Agency 
may, on the application of the government or 
urban trans it authority or the rai lway company, 
determine the net salvage value. 
1 996, C. I 0, s. 1 45 ;  2007, c. 1 9, s. 39. 

(3 )  Sous reserve du paragraphe 1 46.3(3), !es 
dest inataires de I' offre d isposent, apres sa re­
ception, des delais suivants pour ! 'accepter : 

a) trente jours pour le gouvernement federal; 

b) trente jours pour le  gouvemement provin­
cial, mais  si le gouvernement federal n 'ac­
cepte pas l 'offre qu i  lu i  est d 'abord faite, 
chaque gouvernement provincial vise dis­
pose de trente jours supplementaires une fois 
expire le delai mentionne a l ' al inea a); 

b. l) trente jours pour chaque administration 
de transport de banl ieue, une fois expires !es 
delais mentionnes aux alineas a) et b); 

c) trente jours pour chaque administration 
municipale, une fois expires les delais men­
tionnes aux alineas a), b) et b. I). 

(4) La communication, par ecrit, de ! ' accep­
tation a la compagnie eteint le droit des autres 

destinataires de l 'offre; celle-ci leur notifie 
! ' acceptation de l 'offre. 

(5) Si les parties ne peuvent s' entendre, dans 
Jes quatre-vingt-dix jours suivant ! ' acceptation 
de l 'offre, sur la valeur nette de recuperation, 
! 'Office fa determine, sur demande de l 'une 
d'e l les. 
1 996, ch. I 0,  art. 1 45 ;  2007, ch. 1 9, art. 39.  
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Canada Transportation Act, S .C.  1 996, c. l 0, s. 1 46 .3 ,  1 52 . 1 

1 46.3 ( I )  A person to whom a railway l ine 
is  offered under section 1 45 ,  or to whom a sid­
ing or spur is offered under section 1 46.2, may 
apply to the Agency for a determination of the 
net salvage value of the railway l ine, siding or 
spur, as the case may be, at any time before the 
expiry of the period available to the person to 
accept the offer. 

(2) The applicant shall without delay pro­
vide a copy of the appl ication to the railway 
company, and the railway company shall with­
out delay notify every other person to whom 
the offer was made and whose time to accept 
the offer has not expired that an appl ication for 
a determination of the net salvage value was 
made. 

(3) If an appl ication is  made under subsec­
tion ( I ), the time avai lable to the applicant to 
accept the offer expires on the day that is 30  
days after the day the Agency notifies the ap­
pl icant of its determination of the net salvage 
value and the 30-day period for each other per­
son to accept the offer is calculated on the ex­
piry of the period available to the applicant to 
accept the offer. 

(4) The appl icant shall reimburse the Agen­
cy 's costs associated with the application. 
2007, c .  1 9, s. 42. 

t 52. l ( I )  Whenever a public passenger serv­
ice provider and a railway company are unable 
to agree in  respect of any matter raised in the 
context of the negotiation of any agreement 
concerning the use of the railway company' s  
railway, land, equipment, facil ities o r  services 
by the public passenger service provider or 
concerning the conditions, or the amount to be 
paid, for that use, the public passenger service 
provider may, after reasonable efforts to re­
solve the matter have been made, apply to the 
Agency to decide the matter. 

(2) Whenever a publ ic passenger service 
provider and a railway company are unable to 
agree in respect of any matter raised in the con­
text of the implementation of any matter previ­
ously decided by the Agency, either the publ ic 

passenger service provider or the railway com­
pany may, after reasonable efforts to resolve 
the matter have been made, apply to the Agen­
cy to decide the matter. 
2007, c. 1 9, s. 44. 

1 46.3 ( I )  Le destinataire de l 'offre faite au 
titre des articles 1 45 ou 1 46 .2  peut, avant I 'ex­
piration du delai imparti pour ! 'accepter, de­
mander a ! 'Office de determiner la valeur nette 
de recuperation de la l igne, de la voie d 'evite­
ment ou de l ' epi ,  selon le cas. 

(2) Le demandeur envoie, sans delai, copie 
de sa demande a la compagnie de chemin de 
fer. Celle-ci en avise immediatement !es autres 
destinataires de l 'offre a l ' egard desquels le de­
lai d 'acceptation n ' est pas expire. 

(3) Le demandeur dispose, apres decision de 
! 'Office, d 'un delai de trente jours pour accep­
ter l 'offre. Les delais - de trente jours - dont 
disposent respectivement !es autres destina­
taires pour ! ' accepter commencent a courir a 
compter de ! ' expiration du delai applicable au 
demandeur. 

( 4) Le demandeur est tenu de rembourser a 
! 'Office !es frais afferents a sa demande. 
2007, ch. 1 9, art. 42. 

1 52. 1  ( I )  En cas de d ifferend survenant 
entre une societe de transport publique et une 
compagnie de chemin de fer sur toute question 
soulevee dans le cadre de la negociation d'un 
accord et touchant ! 'ut i l isation de chemins de 
fer, de terres, d ' i nstallations, d 'equipements ou 
de services de la  compagnie, ou les conditions 
afferentes OU fe prix a payer pour leur uti l isa­
tion, la societe peut, a la suite d'efforts raison­
nables faits pour regler le  differend, demander 
a ! 'Office de trancher la question. 

(2) En cas de differend survenant entre une 
societe de transport publ ique et une compagnie 
de chemin  de fer sur toute question soulevee 
dans le  cadre de la m ise en oeuvre de ! ' accord 
et concernant une question que ! 'Office a re-

glee, l 'une OU l ' autre des parties peut, a la suite 
d 'efforts raisonnables faits pour regler le d iffe­
rend, demander a celui-ci de trancher la ques­
tion. 
2007, ch.  1 9, art. 44. 
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Providing copies 1 52.4 ( I )  A railway company or a publ ic 

Exclusion 

passenger service provider must provide to any 
person who requests it  

(a) a copy of any agreement entered into on 
or after the day on which this section comes 
into force concerning the use of the railway 
company 's railway, land, equipment, faci l i ­
t ies or services; and 

(b) subject to subsection (2), a copy of any 
agreement entered into before the day on 
which this section comes into force concern­
ing the use of the railway company's  rai l­
way, land, equipment, faci l ities or services. 

(2) The Agency may, on application by a 
railway company or a public passenger service 
provider, exclude an agreement, or any speci­
fied portion of an agreement, from the appl ica­
tion of paragraph ( l )(b) on the grounds that 
harm would l ikely result to the applicant if the 
agreement, or the specified portion, were to be 
disclosed. 
2007, c .  1 9. s. 44. 

1 52.4 ( I ) La compagnie de chemin de fer 
ou la societe de transport publique est tenue de 
foumir a quiconque lui  en fait l a  demande : 

a) une copie de tout accord conclu depuis  la  
date d '  entree en vigueur du present article et 
concemant ! 'util isation des chemins de fer, 
terres, instal l ations, equipements OU services 
en cause; 

b) sous reserve du paragraphe (2), une copie 
de tout accord conclu avant la  date d'entree 
en vigueur du present article et concernant 
! ' ut i l isation des chemins de fer, terres, instal­
lations, equipements ou services en cause. 

(2) Sur demande de la compagnie ou de la 
societe, ! ' Office peut soustraire tout ou partie 
de ! 'accord a ! ' appl ication de l ' al inea ( l )b)  au 
motif que sa divulgation causerait vraisembla­
blement un prej udice au demandeur. 
2007, ch.  1 9, art. 44. 
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Canada Transportation Act, S.C.  1 996, c. 1 0, s. 1 6 1  

I 6 I .  ( I )  A shipper who is dissatisfied with 
the rate or rates charged or proposed to be 
charged by a carrier for the movement of 
goods, or with any of the conditions associated 
with the movement of goods, may, if the matter 
cannot be resolved between the shipper and the 
carrier, submit the matter in writing to the 
Agency for a final offer arbitration to be con­
ducted by one arbitrator or, if the shipper and 
the carrier agree, by a panel of three arbitrators. 

(2) A copy of a submission under subsection 
( I )  shall be served on the carrier by the shipper 
and the submission shall contain 

(a) the final offer of the shipper to the carri­
er in the matter, excluding any dollar 
amounts; 

(b) [Repealed, 2000, c. 1 6, s .  I J ] 

(c) an undertaking by the shipper to ship the 
goods to which the arbitration relates in  ac­
cordance with the decision of the arbitrator; 

(d) an undertaking by the shipper to the 
Agency whereby the shipper agrees to pay to 
the arbitrator the fee for which the shipper is  
l iable under section 1 66 as a party to the ar­
bitration; and 

(e) the name of the arbitrator, if any, that the 
shipper and the carrier agreed should con­
duct the arbitration or, if they agreed that the 
arbitration should be conducted by a panel  of 
three arbitrators, the name of an arbitrator 
chosen by the shipper and the name of an ar­
bitrator chosen by the carrier. 

(3)  The Agency shall not have any matter 
submitted to it by a shipper under subsection 
( I )  arbitrated if the shipper has not, at least five 
days before making the submission, served on 
the carrier a written notice indicating that the 
shipper intends to submit the matter to the 
Agency for a final offer arbitration. 

( 4) A final offer arbitration is  not a proceed­
ing before the Agency. 
1 996, c .  IO, s. 1 6 1 ;  2000, c. 1 6, s. I I .  

I 6 1 .  ( I )  L '  expediteur insatisfait des prix ap­
pl iques ou proposes par un transporteur pour le 
transport de marchandises ou des conditions 
imposees a cet egard peut, lorsque le transpor­
teur et Ju i  ne sont pas en rnesure de regler eux­
rnemes la question, la soumettre par ecrit a 
! 'Office pour arbitrage soit par un arbitre seul 
soit, s i  le transporteur et lui y consentent, par 
une formation de troi s  arbitres. 

(2) Un exemplaire de la dernande d ' arbi­
trage est signifie au transporteur par l ' expedi­
teur; la demande contient : 

a) la derniere offre faite par l ' expediteur au 
transporteur, sans mention de sommes 
d 'argent; 

b) [Abroge, 2000, ch. J 6, art. I J ] 

c) ! ' engagement par l ' expediteur d ' expedier 
!es marchandises visees par ! ' arbitrage selon 
Jes termes de la decision de l ' arbitre; 

d) I' engagement par I' expediteur envers 
! 'Office de payer a l ' arbitre Jes honoraires 
auxquels i i  est tenu en appl ication de ! ' article 
J 66 a titre de partie a ! 'arbitrage; 

e) le cas echeant, le nom de l ' arbitre sur le­
quel l ' expediteur et le transporteur se sont 
entendus ou, s ' i l s  ont convenu que la ques­
tion soit soumise a une formation de trois  ar­
bitres, le nom de l 'arbitre chois i  par l ' expedi­
teur et le nom de celui choisi par le 
transporteur. 

(3)  L' arbitrage prevu au paragraphe { I )  est 
ecarte en cas de defaut par l 'expediteur de si­
gnifier, dans Jes cinq jours precedant la  de­
mande, un avis ecrit au transporteur annorn;:ant 
son intention de soumettre la question a I 'Of­
fice pour arbitrage. 

(4) La soumission d ' une question a ! 'Office 
pour arbitrage ne constitue pas une procedure 
devant I 'Office. 
1 996, ch. I 0, art. 1 6 1 ;  2000, ch. 1 6, art. I I .  
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Arbitration 

Interpretation 

1 62. ( I )  Notwithstanding any application 
filed with the Agency by a carrier in  respect of 
a matter, within five days after final offers are 
received under subsection 1 6 1 .  l ( 1 ), the Agency 
shall refer the matter for arbitration 

(a) if the parties did not agree that the arbi­
tration should be conducted by a panel of 
three arbitrators, to the arbitrator, i f  any, 
named under paragraph 1 6 1 (2)(e) or, if that 
arbitrator is not, in the opinion of the Agen­
cy, avai lable to conduct the arbitration or no 
arbitrator is  named, to an arbitrator on the l ist 
of arbitrators referred to in section 1 69 who 
the Agency chooses and determines is  appro­
priate and available to conduct the arbitra­
tion; and 

(b) if the parties agreed that the arbitration 
should be conducted by a panel of three arbi­
trators, 

( i )  to the arbitrators named by the parties 
under paragraph 1 6 1  (2)(e) and to any arbi­
trator who those arbitrators have, with in 
I 0 days after the submission was served 
under subsection 1 6 1  (2), notified the 
Agency that they have agreed on, or if  
those arbitrators d id  not so  notify the 
Agency, to an arbitrator on the l ist of arbi­
trators referred to in  section I 69 who the 
Agency chooses and determ ines is appro-

priate and avail able to conduct the arbitra­
tion, or 

( i i )  if an arbitrator referred to in subpara­
graph ( i )  is not, in the opinion of the 
Agency, available to conduct the arbitra­
tion. to the arbitrators named in that sub­
paragraph who are available and to an ar­
bitrator chosen by the Agency from the l ist 
of arbitrators referred to in section 1 69 

who the Agency determines is appropriate 
and available to conduct the arbitration. 

( I .  I )  If a matter was referred to a panel of 
arbitrators, every reference in subsections ( I  .2) 

and (2) and sections 1 63 to 1 69 to an arbitrator 
or the arbitrator shall be construed as a refer­
ence to a panel of arbitrators or the panel of ar­
bitrators, as the case may be. 

Delay in rcfcn-al ( 1 .2)  If  the shipper consents to an applica-
tion referred to in subsection ( I )  being heard 
before the matter is referred to an arbitrator, the 
Agency shall defer referring the matter until the 
appl ication is dealt with. 

Assistance by (2) The Agency may, at the request of the 
Agency arbitrator, provide administrative, technical and 

legal assistance to the arbitrator on a cost re­
covery basis .  
1 996, c .  1 0, s .  1 62; 2000, c .  1 6, s.  1 3 .  

1 62. ( I )  Malgre la  presentation par l e  trans­
porteur de toute demande relative a la question, 
! 'Office, dans Jes cinq jours suivant la reception 
des deux offres presentees conformement au 
paragraphe 1 6 1 . 1  ( I ), renvoie la question : 

a) a defaut de choix par Jes parties de sou­
mettre Ia question a une formation de trois 
arbitres, a ) ' arbitre unique vise a I 'a l inea 
1 6 1 (2)e), s ' i l  est disponible pour mener ! ' ar­
bitrage ou, en ! ' absence de choix d 'arbitre ou 
cas de non-disponib i l ite, selon ! 'Office, de 
l 'arbitre chois i ,  a un arbitre que ! 'Office es­
time d isponible et competent et qui est inscrit 
sur Ia  l iste etabl ie en vertu de ! 'article 1 69; 

b) en cas de choix par Jes parties de sou­
mettre la question a une formation de trois 
arbitres : 

( i )  aux arbitres vises a l ' al inea 1 6 1 (2)e) 

et, soit a celui dont i l s  ont conjointement 
soumis le  nom a ! 'Office dans Jes d ixjours 
suivant Ia signification de Ia demande vi­
see au paragraphe 1 6 1  (2), so it, dans le  cas 
ou ils ne soumettent aucun nom a ! 'Office 
dans ce delai , a l 'arbitre que ! 'Office es­
time disponible et competent et qui est ins­
crit sur la I iste etabl ie en vertu de ! ' article 
1 69, 

( i i )  s i  l ' un des arbitres vises au sous-al i­
nea ( i)  n ' est pas, selon ! 'Office, d ispo-

n ible, a ceux qui le sont et a celui que 
! 'Office estime disponible et competent et 
qui est inscrit sur la I i ste etabl ie en vertu 
de ! ' article 1 69. 

( I .  I )  Aux paragraphes ( 1 .2)  et (2) et aux ar­
ticles 1 63 a 1 69, l a  mention de l 'arbitre vaut 
mention, le cas echeant, de la formation de trois 
arbitres. 

( 1 .2) Si l ' expediteur consent a ce que la de­
mande visee au paragraphe ( I )  so it  entendue 
avant le renvoi de l 'affaire a l ' arbitre, ! ' Office 
differe le  renvoi jusqu'au prononce de la deci­
sion sur la  demande. 

(2) A la demande de I ' arbitre, ! 'Office Jui  
offre, moyennant remboursement des frais, le  
soutien administratif, technique et juridique 
voulu. 
1 996, ch.  I 0, art. 1 62; 2000, ch. 1 6, art. 1 3. 
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Canada Transportation Act, S .C .  1 996, c . 1 0, s .  1 62 . 1 ,  1 69.43 

Decision or  
order aftCcting a 
matter being 
arbitrated 

Application for 
order 

Content of order 

1 62. l The Agency may, in addition to any 
other decision or order it  may make, order that 
an arbitration be discontinued, that it be contin­
ued subject to the terms and conditions that the 
Agency may fix or that the decision of the arbi­
trator be set aside if 

(a) the Agency makes a decision or an order 
arising out of an application that is in respect 
of a matter submitted to the Agency for a fi­
nal offer arbitration and that is fi led by a car­
rier before the matter is referred to arbitra­
tion; and 

(h) the decision or order affects the arbitra­
tion . 

2000, C. 1 6, S. 1 4 .  

1 69.43 ( 1 )  A railway company may apply 
to the Agency, with in 1 0  days after the day on 
which it is served with a copy of a submission 
under subsection 1 69.32(2), for an order declar­
ing that the shipper is not entitled to submit to 
the Agency for arbitration a matter contained in 
the shipper's submission. 

so 
(2) If  the Agency makes the order, it may al-

(a) dismiss the submission for arbitration, if 
the matter contained in it has not been re­
ferred to arbitration; 

(b) d iscontinue the arbitration; 

(c) subject the arbitration to any terms that it 
specifies; or 

(d) set aside the arbitrator's decision or any 
part of it. 

Period for (3) The Agency must make a decision on the 
making decision railway company's  appl ication made under 

subsection ( I )  as soon as feasible but not later 
than 35 days after the day on which it receives 
the appl ication. 
20 1 3, c. 3 1 ,  s. 1 1 . 

1 62. 1 S ' i l rend une decision ou prend un ar­
rete sur une demande presentee par un transpor­
teur relativement a une affaire soumise a ! 'Of­
fice pour arbitrage avant que l ' arbitre en soit 
saisi et que la decision ou l ' arrete porte atteinte 
a I 'arbitrage, ! 'Office peut, par arrete, en p lus 
de tout autre arrete qu ' i l  peut prendre OU de 
toute autre decision qu' i i  peut rendre, mettre fin 
a ! ' arbitrage, l ' assujettir aux conditions qu ' i l  
fixe ou  annuler la decision de  l ' arbitre. 
2000, ch. 1 6, art. 1 4. 

1 69.43 ( l ) La compagnie de chemin de fer 
peut, dans les dix jours suivant la signification 
d 'un exemplaire de la demande d'arbitrage en 
application du paragraphe 1 69.32(2), demander 
a ! 'Office de prendre un arrete declarant qu'une 
question contenue dans la demande d 'arbitrage 
de l ' expediteur ne peut lu i  etre soumise pour 
arbitrage. 

(2) S ' i l  prend l 'arrete, ! 'Office peut en 
outre : 

a) rejeter la demande d' arbitrage, dans le cas 
ou l 'arbitre n 'en a pas encore ete sais i ;  

b) mettre fin a ! 'arbitrage; 

c) assujettir ! 'arbitrage aux conditions qu ' i l  
fixe; 

d) annuler tout ou partie de la decision arbi­
trale. 

(3)  L ' Office statue sur la demande presentee 
en vertu du paragraphe ( I )  aussi rapidement 
que possible et en tout etat de cause dans les 
trente-cinq jours suivant sa reception. 
20 1 3, ch. 3 1 ,  art. I I .  
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Inquiry re 
obstacles to 
persons with 
disabilities 

Compliance 
with regulations 

Remedies 

Canada Tramportation Act, S.C.  1 996, c. 1 0, s. 1 72 

1 72. ( I )  The Agency may, on appl ication, 
inquire into a matter in  relation to which a reg­
ulation could  be made under subsection 1 70( I ), 
regard less of whether such a regulation has 
been made, in order to determine whether there 
is an undue obstacle to the mobil ity of persons 
with disabi l ities. 

(2) Where the Agency is  satisfied that regu­
lations made under subsection 1 70( 1 )  that are 
applicable in relation to a matter have been 
complied with or have not been contravened, 
the Agency shall determine that there is no un­
due obstacle to the mobil ity of persons with 
d isabi l ities. 

(3) On determining that there is an undue 
obstacle to the mobi l ity of persons with disabil­
ities, the Agency may require the taking of ap­
propriate corrective measures or direct that 
compensation be paid for any expense incurred 
by a person with a d isabi l ity aris ing out of the 
undue obstacle, or both. 

1 72. ( I )  Meme en ! 'absence de disposition 
reglementaire app l icable, ! ' Office peut, sur de­
m ande, enqueter sur toute question relative a 
l 'un des domaines vises au paragraphe 1 70( 1 )  
pour determiner s ' i l  existe un obstacle abusif 
aux possibi l ites de deplacement des personnes 
ayant une deficience. 

(2) L'Office rend une decision negative a 
! ' issue de son enquete s ' i l  est convaincu de la 
conformite du service du transporteur aux dis­
positions reglementaires appl icables en ] 'occur­
rence. 

(3)  En cas de decision positive, ! 'Office peut 
exiger la prise de mesures correctives indiquees 
ou le versement d 'une indemnite destinee a 
couvrir les frais supportes par une personne 
ayant une deficience en raison de ! 'obstacle en 
cause, ou ! es deux. 

EnquCte : 
obstacles au 
dCplacemt.mt 
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other party 
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Exception 
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Agency 

1 71 
Canadian Tran!lportation Agency General Rules, SOR/2005-3 , s. 1 9, 39(3) 

Questions between Parties 

1 9. A party to a proceeding may direct questions 
to any other party if the party files with the Agency, 
and serves on the other parties, a copy of the ques­
tions along with the reasons for them and their 
relevance to the proceeding. 

Pleadings 

39. ( 1 )  Subject to subsection (2), the pleadings in 
respect of an application consist at least of the ap­
plication that commences the proceeding, and may 
include an answer, an intervention and a reply. 

(2) Jn an appeal under subsection 42( I) of 
the Civil Air Navigation Services Commercializa­
tion Act, an intervention does not form part of the 
pleadings. 

(3) No pleading may be filed following a reply 
without leave of the Agency. Leave may be given 
at the request of a party, if the Agency considers 
that it is appropriate. 

Questions entre !es parties 

l 9. Toute partie a une instance peut adresser des Questions a 
questions a une autrc partie si elle depose auprcs de l 'autrc partie 

I 'Office et signifie aux autres parties unc copie des 
questions, ainsi que la justification de !cur perti-
nence au regard de ! ' instance. 

Actes de procedure 

39. (I) Sous reserve du paragraphe (2), !es actes 
de procedure relatifs a une demande comprennent a 
tout le moins la demande introductive d'instance et, 
cventuellement, une reponse, une intervention et 
une replique. 

(2) Dans le cadre d'un appel interjete aux termes 
du paragraphe 42( 1 )  de la Loi sur la commerciali­
sation des services de navigation aerienne civile, 
une intervention ne fait pas partie des actes de 
procedures. 

(3) Aucun. acte de procedure ne peut ctrc depose 
apres la replique sans l ' autorisation de ! 'Office, 
qu ' i l  accorde a la demande de toute partie s' i l  le 
juge indique. 
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Subsections 3 1  ( 1 )  and (3)  of the Legislation 

Revision and ConsolidatiOn Act, in force on 
June 1 ,  2009, provide as fol lows: 

Published 31 .  ( I )  Every copy of a consolidated statute or 
consolidation is consolidated regulation published by the Minister 
evidence under this Act in either print or electronic form is ev-

idence of that statute or regulation and of its contents 
and every copy purporting to be published by the 
Minister is deemed to be so published, unless the 
contrary is shown. 

Inconsistencies (3) In the event of an inconsistency between a 
in regulations consolidated regulation published by the Minister 

under this Act and the original regulation or a subse­
quent amendment as registered by the Clerk of the 
Privy Council under the Statutory Instruments Act, 
the original regulation or amendment prevails to the 
extent of the inconsistency. 

NOTE 

This consolidation is current to December 1 5, 201 4. 
The last amendments came into force on 
June 4, 20 1 4. Any amendments that were not in 
force as of December 1 5, 201 4 are set out at the end 
of this document under the heading "Amendments 
Not in Force". 
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Les paragraphes 3 1  ( 1 )  et (3 )  de la Loi sur la 

revision et la codification des textes legislatifs, 

en vigueur le l °' juin 2009, prevoient ce qui 
suit : 

31 .  ( 1 )  Tout exemplaire d'une Joi codifiee ou d'un Codifications 
reglement codifie, publie par le ministre en vertu de comme element 

la presente Joi SUr support papier OU sur support eJec- de preuve 

tronique, fait foi de cette Joi ou de ce reglement et de 
son contenu. Tout exemplaire donne comme publie 
par le ministre est repute avoir ete ainsi publie, sauf 
preuve contraire. 

[ . . .  ] 

(3) Les dispositions du reglement d'origine avec 
ses modifications subsequentes enregistrees par le 
greffier du Conseil prive en vertu de la Loi sur /es 
textes reglementaires l'emportent sur Jes dispositions 
incompatibles du reglement codifie publie par le mi­
nistre en vertu de la presente Joi. 

NOTE 

Cette codification est a jour au 1 5  decembre 20 1 4. 
Les demieres modifications sont entrees en vigueur 
le 4 juin 20 14 .  Toutes modifications qui n'etaient pas 
en vigueur au 1 5  decembre 20 1 4  sont enoncees a la 
fin de ce document sous le titre « Modifications non 
en vigueur » .  
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Definitions 

"Act" 
« Loi » 

"affidavit" 
« ajfidavll » 

"applicant" 
« demandeur » 

"application" 
« demande » 

"business day" 
(( /Ollr 
ouvrahle » 

"dispute 
proceeding'' 
« ins/ance de 
rl!glement des 
differend' » 

"document" 
« document » 

''intervener" 
« inte11'enan1 » 

"party" 
« partie » 

"person" 
« personne » 

''proceeding'' 
« i11s1a11ce » 

CANADIAN TRANSPORTATION 

AGENCY RULES (DISPUTE 

PROCEEDINGS AND CERTAIN 

RULES APPLICABLE TO ALL 

PROCEEDINGS) 

INTERPRETATION 

1. The following definitions apply in 

these Rules. 

"Act" means the Canada Transportation 

Act. 

"affidavit" means a written statement con­

firmed by oath or a solemn declaration. 

"applicant" means a person that files an ap­

plication with the Agency. 

"application" means a document that is 

filed to commence a proceeding before the 

Agency under any legislation or regula­

tions that are administered in whole or in 

pai1 by the Agency. 

"business day" means a day that the Agen­

cy is ordinarily open for business. 

"dispute proceeding" means any contested 

matter that is commenced by application to 

the Agency. 

"document" includes any information that 

is recorded in any form. 

"intervener" means a person whose request 

to intervene filed under section 29 has been 

granted. 

"party" means an applicant, a respondent 

or a person that is named by the Agency as 

a party. 

"person" includes a partnership and an un­

incorporated association. 

"proceeding" means any matter that is 

commenced by application to the Agency, 

whether contested or not. 

REG LES DE L'OFFICE DES 

TRANSPORTS DU CANADA 

(INSTANCES DE REGLEMENT 

DES DIFFERENDS ET CERTAINES 

REG LES APPLICABLES A 
TOUTES LES INSTANCES) 

DEFINITIONS 

1. Les definitions qui suivent s 'ap­

pliquent aux presentes regles. 

« affidavit » Declaration ecrite certifiee par 

serment ou affirmation solennelle. 

« defendeur » Personne nommee a ce titre 

dans une demande, ou toute autre personne 

designee comme tel par ! 'Office. 

« demande » Document introductif d'une 

instance depose devant ! 'Office en vertu 

d'une loi OU d'un regJement qu' iJ est char­

ge d' appliquer en tout ou en partie. 

« demandeur n Personne qui depose une de­

mande au pres de I '  Office. 

« document » S' entend notamment de tout 

renseignement qui est enregistre, quelqu'en 

soit le support. 

« instance »  Affaire, contestee ou non, qui 

est introduite devant ! 'Office au moyen 

d'une demande. 

(( instance de reglement des differends )) 

Affaire contestee qui est introduite devant 

! 'Office au moyen d'une demande. 

« intervenant » Personne dont la requete 

d ' intervention deposee en vertu de ! 'ar­

ticle 29 a ete accordee. 

«jour ouvrable » Jour ou I 'Office est nor­

malement ouvert au public. 

« Loi » La Loi sur !es transports au 

Canada. 

« partie » Le demandeur, le defendeur ou 

toute personne designee comme telle par 

! ' Office. 

DCfinitions 

« affidavit » 
··affidavll" 

« dCfendeur » 
"respondenl'' 

« demande » 
''applicalion'' 

« demandeur » 
"upplicanl'· 

« document » 
"document' 

« instance » 
''proceeding" 

« instance de 
rCglement des 
differends » 
"dispute 
proceeding" 

« intervenant » 
"mten1ener" 

« jour 
ouvrable » 
"husmess day" 

« Loi » 
"Act'' 

« partie '> 
"par(\'" 
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"respondent" means a person that is named 

as a respondent in an application and any 

person that is named by the Agency as a 

respondent. 

APPLICATION 

2. Subject to sections 3 and 4, these 

Rules apply to dispute proceedings other 

than a matter that is the subject of media­

tion. 

ALL PROCEEDINGS 

3. In all proceedings, one member con­

stitutes a quorum. 

4. The Agency is to conduct all pro­

ceedings in a manner that is proportionate 

to the importance and complexity of the is­

sues at stake and the relief claimed. 

DISPUTE PROCEEDINGS 

GENERAL 

Interpretation and Dispensing with 

Compliance 

5. ( 1 )  These Rules are to be interpreted 

in a manner that facilitates the most expe­

ditious determination of every dispute pro­

ceeding, the optimal use of Agency and 

party resources and the promotion of jus­

tice. 

(2) Anything that may be done on re­

quest under these Rules may also be done 

by the Agency of its own initiative. 

6. The Agency may, at the request of a 

person, dispense with compliance with or 

vary any rule at any time or grant other re­

lief on any terms that will allow for the just 

determination of the issues. 

2 

« personne » S 'entend notamment d 'une so­

ciete de personnes et d'une association 

sans personnalite morale. 

APPLICATION 

2. Sous reserve des articles 3 et 4, les 

presentes regles s 'appliquent aux instances 

de reglement des differends, a ! 'exception 

de toute question qui fait l 'objet d'une me­

diation. 

TOUTES LES INSTANCES 

« personne » 
''person" 

Instances de 
reglement des 
differends 

3. Dans toute instance, le quorum est Quorum 

constitue de un membre. 

4. L 'Office mene ses instances de ma­

niere qui soit proportionnee a ! ' importance 

et la complexite des questions en jeu et a la 

reparation demandee. 

INSTANCES DE REGLEMENT DES 

DIFFERENDS 

lliGLES D ' ORDRE GENERAL 

Interpretation et dispense d 'observation 

des reg/es 

5. ( 1 )  Les presentes regles sont inter­

pretees de fa9on a faciliter le reglement le 

plus expeditif qui soit de I '  instance de re­

glement des differends, ! 'utilisation opti­

male des ressources de I' Office et des par­

ties et a promouvoir la justice. 

(2) Toute chose qui peut etre faite sur 

requete au titre des presentes regles peut 

etre faite par ! ' Office de sa propre initia­

tive. 

6. L'Office peut, a la requete d 'une per­

sonne, soustraire une instance de reglement 

des differends a ! 'application d'une regle, 

modifier celle-ci ou autoriser quelque autre 

Principe de 
proportionnalite 

IntetprCtation 
des Regles 

Initiative de 
!'Office 

Dispense 
d' observation et 
modification de 
rCgles 
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Filing 

Agency's public 
record 

Filing of Documents and Sending of Copy 

to Parties 

7. ( I )  Any document filed under these 

Rules must be filed with the Secretary of 

the Agency. 

(2) All filed documents are placed on 

the Agency's public record unless the per­

son filing the document files, at the same 

time, a request for confidentiality under 

section 3 1  in respect of the document. 

Copy 10 parties 8. A person that files a document must, 

Means of 
transmission 

Facsimile ­
cover page 

Electronic 
transmission 

on the same day, send a copy of the docu­

ment to each party or, if a party is repre­

sented, to the pmiy's representative, except 

if the document is 

(a) a confidential version of a document 

in respect of which a request for confi­

dentiality is filed under section 3 1 ;  

(b) an application; or 

(c) a position statement. 

9. Documents may be filed with the 

Agency and copies may be sent to the other 

parties by courrier, personal delivery, 

email, facsimile or other electronic means 

specified by the Agency. 

10. A person that files or sends a docu­

ment by facsimile must include a cover 

page indicating the total number of pages 

transmitted, including the cover page, and 

the name and telephone number of a con­

tact person if problems occur in the trans­

mission of the document. 

11. ( 1 )  A document that is sent by 

email, facsimile or other electronic means 

3 

reparation, avec ou sans conditions, en vue 

du reglement equitable des questions. 

Depot de documents et envoi de copies au,'( 

aittres parties 

7. ( 1 )  Le depot de documents au titre 

des presentes regles se fait aupres du secre­

taire de l '  Office. 

(2) Les documents deposes sont verses 

aux archives publiques de ! 'Office, sauf si 

la personne qui depose le document depose 

au meme moment une requete de confiden­

tialite, en vertu de I '  article 3 1 ,  a l '  egard du 

document. 

8. La personne qui depose un document 

envoie le meme jour une copie du docu­

ment a chaque partie OU a son representant, 

le cas echeant, sauf s ' i l  s 'agit : 

a) d'une version confidentielle d'un do­

cument a l 'egard duquel une requete de 

confidentialite a ete deposee en vertu de 

I' article 3 1 ;  

b) d'une demande; 

c) d'un enonce de position. 

9. Le depot de documents et l ' envoi de 

copies aux autres parties peut se faire par 

remise en mains propres, par service de 

messagerie, par courriel, par telecopieur ou 

par tout autre moyen electronique que pre­

cise ! 'Office. 

10. La personne qui depose ou transmet 

un document par telecopieur indique sur 

une page couve1iure le nombre total de 

pages transmises, y compris la page cou­

verture, ainsi que le 110111 et le numero de 

telephone d'une personne a j oindre en cas 

de difficultes de transmission. 

11. ( I )  Le document transmis par cour­

riel, telecopieur OU tout autre moyen elec-

Depot 

Archives 
publiques de 
!'Office 

Copie aux autres 
parties 

Modes de 
transmission 

T6lecopieur -
page couyerture 

Transmission 
electronique 
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is considered to be filed with the Agency 

and received by the other patiies on the 

date of its transmission if it is sent at or be­

fore 5 :00 p.m. Gatineau local time on a 

business day. A document that is sent after 

5 :00 p.m. Gatineau local time or on a day 

that is not a business day is considered to 

be filed with the Agency and received by 

the other parties on the next business day. 

(2) A document that is sent by courier 

or personal delivery is filed with the Agen­

cy and received by the other parties on the 

date of its delivery if it is delivered to the 

Agency and the other parties at or before 

5 :00 p.m. Gatineau local time on a busi­

ness day. A document that is delivered af­

ter 5 :00 p.m. Gatineau local time or on a 

day that is not a business day is considered 

to be filed with the Agency and received 

by the other patiies on the next business 

day. 

12. ( I )  A person must not file a docu­

ment after the end of the applicable time 

limit for fi ling the document unless a re­

quest has been filed under subsection 30( I )  
and the request has been granted by the 

Agency. 

(2) A person must not file a document 

whose filing is not provided for in these 

Rules unless a request has been filed under 

subsection 34( 1 )  and the request has been 

granted by the Agency. 

(3) A document that is filed in contra­

vention of subsection ( 1 )  or (2) will not be 

placed on the Agency's record. 

Language of Documents 

13. ( 1 )  Every document filed with the 

Agency must be in either English or 

French. 
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tronique est considere comme depose au­

pres de ! 'Office et res;u par Jes autres 

parties a Ia date de la transmission s ' i l  a ete 

envoye un j our ouvrable au plus tard a 
I 7 heures, heure de Gatineau; sinon, i i  est 

considere comme depose et w;:u le jour ou­

vrable suivant. 

(2) La remise d'un document envoye 

par messagerie ou remis en mains propres 

est depose aupres de ! 'Office et re9u par !es 

autres parties a Ia date de Ia remise s ' i l  a 

ete res;u par ! ' Office et par Jes autres par­

ties un j our ouvrable au plus tard a 

1 7  heures, heure de Gatineau; sinon, ii est 

considere comme depose et res;u le jour ou­

vrable suivant. 

12. ( 1 )  Nu! ne peut deposer de docu­

ment apres l' expiration des delais prevus 

pour ce faire, sauf sur autorisation de ! ' Of­

fice a la suite d'une requete deposee en ce 

sens en ve1iu du paragraphe 30( 1 ) .  

(2) Nu! ne  peut deposer de  document 

dont le depot n' est pas prevu par Jes pre­

sentes regles, sauf sur autorisation de ! 'Of­

fice a la suite d'une requete deposee en ce 

sens en vertu du paragraphe 34( 1 ). 

(3) Les documents deposes en contra­

vention des paragraphes ( 1 )  ou (2) ne sont 

pas verses aux archives de ! ' Office. 

Langues des documents 

13. ( 1 )  Les documents deposes sont en 

fran9ais ou en anglais. 

Services de 
messagerie ou 
rem1se en mams 
propres 

Depot hors delai 

D6p6t non prevu 

Defaut de se 
conformer 

Fram;:ais ou 
anglais 
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(2) If a person files a document that is 

in a language other than English or French, 

they must at the same time file an English 

or French translation of the document and 

the information referred to in Schedule 1 .  

(2) Les documents deposes qui sont Traduction 

(3) The translation is treated as the orig­

inal for the purposes of the dispute pro­

ceeding. 

Amended Documents 

14. ( I )  If a person proposes to make a 

substantive amendment to a previously 

filed document, they must file a request un­

der subsection 33(1  ) . 

(2) A person that files a document that 

amends a previously filed document, 

whether the amendment is substantive or 

not, must ensure that the amendment is 

clearly identified in the document and that 

the word "AMENDED" appears in capital 

letters in the top right corner of the first 

page. 

Verification by Affidavit or by Witnessed 

Statement 

15. ( 1 )  If the Agency considers it just 

and reasonable, the Agency may, by no­

tice, require that a person provide verifica­

tion of the contents of all or any part of a 

document by affidavit or by witnessed 

statement. 

(2) The verification by affidavit or by 

witnessed statement must be filed within 

five business days after the date of the no­

tice referred to in subsection ( 1 )  and must 

dans une langue autre que l ' anglais ou le 

fran9ais sont accompagnes d'une traduc-

tion · dans l 'une ou l ' autre de ces deux 

langues ainsi que des elements vises a I' an-

nexe 1 .  

(3) La traduction tient lieu d' original 

pour !es fins de ! ' instance de reglement des 

differends. 

Modification de documents 

14. ( 1 )  La personne qui souhaite appor­

ter une modification de fond a un docu­

ment qu'elle a depose presente une requete 

en ce sens en vertu du paragraphe 33(1  ) . 

(2) La personne qui depose une version 

modifiee d'un document qu' elle a depose, 

que Jes modifications soient de fond ou 

non, indique clairement dans le document 

Jes modifications et inscrit la mention 

« MODIFIE » en lettres majuscules dans le 

coin superieur droit de la premiere page. 

Attestation par affidavit ou declaration 

devant temoin 

15. ( 1 )  S ' i l  l 'estime juste et raison­

nable, ! ' Office peut, par avis, exiger 

qu'une personne atteste, en tout ou en par­

tie, le contenu d'un document par affidavit 

ou declaration devant temoin. 

(2) L'attestation par affidavit ou par de­

claration devant temoin est deposee dans 

Jes cinq jours ouvrables suivant la date de 

I' a vis vise au paragraphe ( 1 ) et com po rte 

include the information referred to in les elements vises a ! 'annexe 2 OU a J 'an-

Schedu!e 2 or Schedule 3 ,  respectively. nexe 3,  respectivement. 

(3) The Agency may strike the docu- (3) L' Office peut retirer de ses archives 

ment or the pa1i of the document in ques- tout ou partie d'un document si la personne 
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tion from the Agency's  record if the person ne depose pas ! ' attestation par affidavit ou 

fails to file the verification. par declaration devant temoin. 

Representation and Change of Contact Representation et changements des 

Information coordonnees 

16. A person that is represented in a dis­

pute proceeding by a person that is not a 

member of the bar of a province must au­

thorize that person to act on their behalf by 

filing the information referred to in Sched­

ule 4. 

17. A person must, if the contact infor­

mation they provided to the Agency 

changes during the course of a dispute pro­

ceeding, provide their new contact infor­

mation to the Agency and the parties with­

out delay. 

PLEADINGS 

Application 

18. ( 1 )  Any application filed with the 

Agency must include the information re­

ferred to in Schedule 5 .  

(2) If  the application is complete, the 

parties are notified in writing that the ap­

plication has been accepted. 

(3) If the application is incomplete, the 

applicant is notified in writing and the ap­

plicant must provide the missing informa­

tion within 20 business days after the date 

of the notice. 

(4) If the applicant fails to provide the 

missing information within the time l imit, 

the file is closed. 

(5) An applicant whose file is closed 

may file a new application in respect of the 

same matter. 

6 

16. La personne qui, dans le cadre d 'une 

instance de reglement des differends, est 

representee par une personne qui n' est 

membre du barreau d'aucune province de­

pose une autorisation en ce sens, qui com­

porte les elements vises a ! 'annexe 4.  

17. La personne qui a foumi ses coor­

donnees a ! 'Office et dont Jes coordonnees 

changent au cours d'une instance de regle­

ment des differends foumit sans delai ses 

nouvelles coordonnees a ! 'Office et aux 

pmiies. 

Acrns DE PROCEDURE 

Demande 

18. ( 1 )  Toute demande deposee aupres 

de ! 'Office comporte !es elements vises a 

! 'annexe 5 .  

(2) Si  la demande est complete, !es par­

ties sont avisees par ecrit de I' acceptation 

de la demande. 

(3) Si la demande est incomplete, le de­

mandeur en est avise par ecrit et dispose de 

vingt j ours ouvrables suivant la date de 

l' avis pour la completer. 

(4) Si le demandeur ne complete pas la 

demande dans le delai imparti, le dossier 

est ferme. 

(5) Le demandeur dont le dossier est 

ferme peut deposer a nouveau une de­

mande relativement a la meme affaire. 

Representant -
non-membre du 
barreau 

Changement des 
coordonn6es 

Depot de la 
demande 

Demande 
complete 

Demande 
incomplete 

F ermeture du 
dossier 

Nouvelle 
demande 
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Answer 

Filing of answer 19. A respondent may file an answer to 

the application. The answer must be filed 

within 1 5  business days after the date of 

the notice indicating that the application 

has been accepted and must include the in­

formation referred to in Schedule 6. 

Reply 

Filing of reply 20. ( 1 )  An applicant may file a reply to 

the answer. The reply must be filed within 

five business days after the day on which 

they receive a copy of the answer and must 

include the information referred to in 

Schedule 7. 

No new issues (2) The reply must not raise issues or 

Filing of 
intervention 

Participation 
rights 

Response to 
intervention 

arguments that are not addressed in the an­

swer or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

Intervention 

21. ( 1 )  An intervener may file an inter­

vention. The intervention must be filed 

within five business days after the day on 

which their request to intervene is granted 

by the Agency and must include the infor­

mation referred to in Schedule 8 .  

(2) An intervener' s  participation is lim­

ited to the participation rights granted by 

the Agency. 

22. An applicant or a respondent that is 

adverse in interest to an intervener may file 

a response to the intervention. The re­

sponse must be filed within five business 

days after the day on which they receive a 

copy of the intervention and must include 

the information referred to in Schedule 9. 

Reponse 

19. Le defendeur qui souhaite deposer 

une reponse le fait dans Jes quinze j ours 

ouvrables suivant la date de l 'avis d 'accep­

tation de la demande. La reponse comporte 

les elements vises a ! 'annexe 6 .  

Replique 

20. ( 1 )  Le demandeur qui souhaite de­

poser une replique a la reponse le fait dans 

Jes cinq jours ouvrables suivant la date de 

reception de la copie de la reponse. La re­

plique comporte Jes elements vises a ! ' an­

nexe 7 .  

(2) La replique ne peut soulever des 

questions ou arguments qui ne sont pas 

abordes dans Ia reponse, ni introduire de 

nouvelle preuve, sauf sur autorisation de 

! 'Office a la suite d'une requete deposee en 

ce sens. 

Intervention 

21. ( I )  L' intervenant qui souhaite de­

poser une intervention le fait dans les cinq 

jours ouvrables suivant la date a laquelle sa 

requete d' intervention a ete accordee. L' in­

tervention comporte les elements vises a 

! ' annexe 8 .  

(2) La  participation de  l ' intervenant se 

limite aux droits de participation que Jui 

accorde ! 'Office. 

7 

22. Le demandeur ou le defendeur qui a 

des interets opposes a ceux d'un interve­

nant et qui souhaite deposer une reponse a 

! ' intervention le fait dans Jes cinq jours ou­

vrables suivant Ia date de reception de la 

copie de ! ' intervention. La reponse a ! ' in­

tervention comp01ie les elements vises a 

I' annexe 9.  

Depot d'tme 
reponse 

Depot d'une 
rcplique 

Nouvelles 
questions 

Depot de 
l ' intenrentlon 

Droits de 
participation 

RCponse a 
I ' intervention 
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Position Statement 

23. ( 1 )  An interested person may file a 

position statement. The position statement 

must be filed before the close of pleadings 

and must include the information referred 

to in Schedule 1 0. 

(2) A person that files a position state­

ment has no participation rights and is not 

entitled to receive any notice in the dispute 

proceeding. 

Written Questions and Production of 

Documents 

24. ( 1 ) A party may, by notice, request 

that any pmiy that is adverse in interest re­

spond to written questions that relate to the 

matter in dispute or produce documents 

that are in their possession or control and 

that relate to the matter in dispute. The no­

tice must include the information referred 

to in Schedule 1 1  and must be filed 

(a) in the case of written questions, be­

fore the close of pleadings; and 

(b) in the case of the production of doc­

uments, within five business days after 

the day on which the pmiy becomes 

aware of the documents or before the 

close of pleadings, whichever is earlier. 

(2) The party to which a notice has been 

given must, within five business days after 

the day on which they receive a copy of the 

notice, fi le a complete response to each 

question or the requested documents, as the 

case may be, accompanied by the informa­

tion referred to in Schedule 1 2 .  

(3) If  a pmiy wishes to object to a ques­

tion or to producing a document, that party 

Enonce de position 

23. ( 1 )  Toute personne interessee peut 

deposer un enonce de position. Celui-ci est 

depose avant la cloture des actes de proce­

dure et comporte Jes elements vises a ! 'an­

nexe 1 0 .  

(2) L a  personne qui depose un enonce 

de position n'a aucun droit de participation 

ni droit aux avis relatifs a ! ' instance de re­

glement des differends. 

Questions ecrites et production de 

documents 

Depot de 
l'CnoncC de 
position 

Enonce de 
position 

24. ( 1 )  Toute partie peut, par avis, de- Avis 

mander a une partie qui a des interets op-

poses aux siens de repondre a des ques-

tions ecrites OU de produire des documents 

qui se trouvent en sa possession ou sous sa 

garde et qui sont pertinents a l' affaire. 

L 'a vis comporte Jes elements vises a l' an-

nexe 1 1  et est depose clans Jes delais 

suivants : 

a) s 'agissant de questions ecrites, avant 

la c!Oture des actes de procedure; 

b) s'agissant de la production de docu­

ments, soit, clans les cinq jours ouvrables 

suivant la date a laquelle la partie a pris 

connaissance de leur existence, soit, si 

elle est anterieure, avant la cloture des 

actes de procedure. 

(2) Dans Jes cinq j ours ouvrables sui- Reponse a l'avis 

vant la date de reception de la copie de 

8 

l 'avis, la partie a qui l 'avis est envoye de-

pose une reponse complete a chacune des 

questions ou les documents demandes, se-

lon le cas, ainsi que Jes elements vises a 

! 'annexe 1 2. 

(3) La pmiie qui souhaite s'opposer a Opposition 

une question OU a Ja demande de produc-

tion d'un document depose une opposition 
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must, within the time l imit set out in sub­

section (2), file an obj ection that includes 

(a) a clear and concise explanation of 

the reasons for the objection including, 

as applicable, the relevance of the infor­

mation or document requested and their 

availability for production; 

(b) any document that is relevant in ex­

plaining or supporting the objection; and 

(c) any other information or document 

that is in the party's possession or con­

trol and that would be of assistance to 

the party making the request. 

Expedited Process 

25. ( 1 )  The Agency may, at the request 

of a party under section 28, decide that an 

expedited process applies to an answer un­

der section 1 9  and a reply under section 20 

or to any request filed under these Rules. 

(2) If an expedited process applies to an 

answer under section 1 9  and a reply under 

section 20, the following time limits apply: 

(a) the answer must be filed within five 

business days after the date of the notice 

indicating that the application has been 

accepted; and 

(b) the reply must be filed within three 

business days after the day on which the 

applicant receives a copy of the answer. 

(3) If an expedited process applies to a 

request filed under these Rules, the follow­

ing time limits apply: 

(a) any response to a request must be 

filed within two business days after the 

day on which the person who is respond-

9 

dans !es delais prevus au paragraphe (2). 

L 'opposition comporte !es elements sui­

vants : 

a) un expose clair et concis des motifs 

de I' opposition, notamment la pertinence 

des renseignements ou du document de­

mande ou leur disponibilite, selon le cas; 

b) tout document pe1iinent a I' appui de 

l '  opposition; 

c) tout autre renseignement ou docu­

ment en la possession ou sous la garde 

de la partie et susceptible d' aider la par­

tie qui a fait la demande. 

Processus accelere 

25. ( 1 )  L'Office peut, sur requete depo­

see en vertu de l 'aiiicle 28, decider que le 

processus accelere s 'applique a une re­

ponse deposee en vertu de l' article 1 9  et a 

une replique deposee en vertu de l' ar­

ticle 20, ou a toute autre requete deposee 

au titre des presentes regles. 

(2) Lorsque le processus accelere est 

applique relativement a une reponse depo­

see en vertu de ! ' article 1 9  et a une re­

plique deposee en vertu de ! ' article 20, !es 

delais suivants s' appliquent : 

a) le depot de la reponse se fait dans les 

cinq jours ouvrables suivant la date de 

l 'avis d'acceptation de la demande; 

b) le depot de la replique se fait dans !es 

trois j ours ouvrables suivant la date de 

reception de la copie de la reponse. 

(3) Lorsque le processus accelere est 

applique relativement a une requete depo­

see au titre des presentes regles, Jes delais 

suivants s'appliquent : 

a) le depot de la reponse a la requete se 

fait dans !es deux j ours ouvrables sui-

Decision 
d"appliquer le 
processus 
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De!ais de depot 
- ri:ponse et 
replique 

De!ai de depot 
- Requete 



SOR/2014-104 - December 15, 2014 

ing to the request receives a copy of the 

request; and 

(b) any reply to a response must be filed 

within one business day after the day on 

which the person who is replying to the 

response receives a copy of the re­

sponse. 

Close of Pleadings 

Normal process 26. ( 1 )  Subject to subsection (2), plead-

Expedited 
process 

ings are closed 

(a) if no answer is filed, 20 business 

days after the date of the notice indicat­

ing that the application has been accept­

ed; 

( b) if an answer is filed and no addition­

al documents are filed after that answer, 

25 business days after the date of the no­

tice indicating that the application has 

been accepted; or 

(c) if additional documents are filed af­

ter an answer is filed, the day on which 

the last document is to be filed under 

these Rules. 

(2) Under the expedited process, plead-

ings are closed 

(a) if no answer is filed, seven business 

days after the date of the notice indicat­

ing that the application has been accept­

ed; 

( b) if an answer is filed and no addition­

al documents are filed after that answer, 

1 0  business days after the date of the no­

tice indicating that the application has 

been accepted; or 

(c) if additional documents are filed af­

ter an answer is filed, the day on which 

the last document is to be filed under 

these Rules. 

vant la date de reception de la copie de 

la requete; 

b) le depot de la replique a la reponse se 

fait au plus tard un j our ouvrable apres la 

date de reception de la copie de la re­

ponse. 

Cloture des actes de procedure 

26. ( 1 )  Sous reserve du paragraphe (2), 

!es actes de procedure sont clos dans !es 

delais suivants : 

a) si aucune reponse n' est deposee, 

vingt j ours ouvrables apres la date de 

l 'avis d'acceptation de la demande; 

b) si une reponse est deposee, et qu'au­

cun autre document n'est depose par la 

suite, vingt-cinq jours ouvrables apres la 

date de l 'avis d'acceptation de la de­

mande; 

c) si d' autres documents sont deposes 

apres le depot de la reponse, a la date a 

laquelle le dernier document doit etre 

depose au titre des presentes regles. 

(2) Si le processus accelere est applique, 

!es actes de procedure sont clos dans Jes 

delais suivants : 

1 0  

a) s i  aucune reponse n'est deposee, sept 

jours ouvrables apres la date de I' avis 

d' acceptation de la demande; 

b) si une reponse a ete deposee, et qu'un 

aucun autre document n'est depose par 

la suite, dix jours ouvrables apres la date 

de l 'avis d'acceptation de la demande; 

c) si d'autres documents sont deposes 

apres le depot de la reponse, a la date a 

laquelle le dernier document doit etre 

depose au titre des presentes regles. 

Procedure 
nonnale 

Processus 
accelere 
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REQUESTS 

General Request 

Filing ofrequest 27. ( 1 )  A person may file a request for 

a decision on any issue that arises within a 

dispute proceeding and for which a specific 

request is not provided for under these 

Rules. The request must be filed as soon as 

feasible but, at the latest, before the close 

of pleadings and must include the informa­

tion referred to in Schedule 1 3 . 

Response (2) Any party may file a response to the 

request. The response must be filed within 

five business days after the day on which 

they receive a copy of the request and must 

include the information referred to in 

Schedule 1 4. 

Reply (3) The person that filed the request 

may file a reply to the response. The reply 

must be filed within two business days af­

ter the day on which they receive a copy of 

the response and must include the informa­

tion referred to in Schedule 1 5 . 

No new issues (4) The reply must not raise issues or 

Expedited 
process 

arguments that are not addressed in the re­

sponse or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

Specific Requests 

Request for Expedited Process 

28. ( 1 )  A party may file a request to 

have an expedited process applied to an an­

swer under section 1 9  and a reply under 

section 20 or to another request filed under 

these Rules. The request must include the 

information referred to in Schedule 1 3 . 

REQUETES 

Requete generate 

27. ( 1 )  Toute personne peut deposer 

une requete en vue d'obtenir une decision 

sur toute question soulevee dans le cadre 

d'une instance de reglement des differents, 

mais a laquelle aucune requete specifique 

n'est prevue au titre des presentes regles. 

La requete est deposee des que possible, 

mais au plus tard avant la cloture des actes 

de procedure. Elle comporte !es elements 

vises a I '  annexe 1 3 .  

(2) Toute partie peut deposer une re­

ponse a la requete dans Jes cinq j ours ou­

vrables suivant la date de reception de la 

copie de la requete. La reponse compo1ie 

Jes elements vises a ! 'annexe 1 4. 

(3) La personne ayant depose la requete 

et qui souhaite deposer une replique a la re­

ponse le fait dans les deux j ours ouvrables 

suivant la date de reception de la copie de 

la reponse. La replique comporte les ele­

ments vises a ! 'annexe 1 5 .  

(4) La replique ne peut soulever des 

questions ou arguments qui ne sont pas 

abordes dans la reponse, ni introduire de 

nouvelle preuve, sauf sur autorisation de 

!' Office a la suite d' une requete deposee en 

ce sens. 

Requetes specifiques 

Requete en processus accelere 

28. ( 1 )  Toute partie peut deposer une 

requete pour demander ! 'application du 

processus accelere relativement a une re­

ponse deposee en vertu de I' article 1 9  et a 

une replique deposee en vertu de ! 'ar­

ticle 20, ou a une autre requete deposee au 

1 1  
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(2) The party filing the request must 

demonstrate to the satisfaction of the 

Agency that adherence to the time limits 

set out in these Rules would cause them fi­

nancial or other prejudice. 

(3) The request must be filed 

(a) if the request is to have an expedited 

process apply to an answer and a reply, 

(i) in the case of an applicant, at the 

time that the application is filed, or 

(ii) in the case of a respondent, within 

one business day after the date of the 

notice indicating that the application 

has been accepted; or 

(b) if the request is to have an expedited 

process apply to another request, 

(i) in the case of a person filing the 

other request, at the time that that re­

quest is filed, or 

(ii) in the case of a person responding 

to the other request, within one busi­

ness day after the day on which they 

receive a copy of that request. 

( 4) Any party may file a response to the 

request. The response must be filed within 

one business day after the day on which 

they receive a copy of the request and must 

include the information referred to in 

Schedule 1 4. 

(5) The party that filed the request may 

file a reply to the response. The reply must 

be filed within one business day after the 

day on which they receive a copy of the re­

sponse and must include the information 

referred to in Schedule 1 5 . 

titre des presentes regles. La requete com­

porte !es elements vises a ! 'annexe 1 3 .  

(2) La partie qui depose la requete doit 

convaincre ! 'Office qu'un prejudice finan­

cier ou autre lui serait cause si Jes delais 

prevus dans Jes presentes regles etaient ap­

pliques. 

(3) La requete est deposee dans Jes de­

lais suivants : 

a) si la requete vise la reponse et la 

replique : 

(i) en ce qui conceme le demandeur, 

au moment du depot de la demande, 

(ii) en ce qui concerne le defendeur, 

au plus tard un jour ouvrable apres la 

date de l ' avis d' acceptation de la de­

mande; 

b) si la requete vise une autre requete : 

(i) en ce qui conceme la personne qui 

depose cette autre requete, au moment 

du depot de celle-ci; 

(ii) en ce qui concerne de la personne 

qui repond a cette autre requete, au 

plus tard un j our ouvrable apres la 

date de reception de la copie de celle­

ci.  

( 4) La partie qui souhaite deposer une 

reponse a la requete le fait au plus tard un 

jour ouvrable apres la date de reception de 

la copie de la requete. La reponse comporte 

!es elements vises a ! 'annexe 1 4. 

(5) La partie ayant depose la requete et 

qui souhaite deposer une replique a la re­

ponse le fait au plus tard un j our ouvrable 

apres la date de reception de la copie de la 

reponse. La replique comporte Jes elements 

vises a I '  annexe 1 5 . 

1 2  
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No new issues (6) The reply must not raise issues or 

Request to 
intervene 

Limits and 
conditions 

Extend or 
shorten 

Response 

Reply 

arguments that are not addressed in the re­

sponse or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

Request to Intervene 

29. ( 1 )  A person that has a substantial 

and direct interest in a dispute proceeding 

may file a request to intervene. The request 

must be filed within I 0 business days after 

the day on which the person becomes 

aware of the application or before the close 

of pleadings, whichever is earlier, and must 

include the information referred to in 

Schedule 1 6. 

(2) If the Agency grants the request, it 

may set l imits and conditions on the inter­

vener' s  participation in the dispute pro­

ceeding. 

Request to Extend or Shorten Time Limit 

30. ( 1 )  A person may file a request to 

extend or sho11en a time limit that applies 

in respect of a dispute proceeding. The re­

quest may be filed before or after the end 

of the time limit and must include the in­

formation referred to in Schedule 1 3 .  

(2) Any party may file a response to the 

request. The response must be filed within 

three business days after the day on which 

they receive a copy of the request and must 

include the information referred to in 

Schedule 14 .  

(3)  The person that filed the request 

may file a reply to the response. The reply 

must be filed within one business day after 

(6) La replique ne peut soulever des 

questions ou arguments qui ne sont pas 

abordes dans la reponse, ni introduire de 

nouvelle preuve, sauf sur autorisation de 

! 'Office a la suite d'une requete deposee en 

ce sens. 

Requete d' intervention 

29. ( 1 )  Toute personne qui a un interet 

direct et substantiel dans une instance de 

reglement des differends peut deposer une 

requete d' intervention. La requete est de­

posee, soit, dans Jes dix jours ouvrables 

suivant la date a Jaquelle la personne a pris 

connaissance de la demande, soit, si elle 

est anterieure, avant la cloture des actes de 

procedure. La requete comporte Jes ele­

ments vises a ! 'annexe 1 6. 

(2) S i  ! 'Office accorde la requete, i i  

peut fixer Jes limites et !es conditions de 

l '  intervention. 

Requete de prolongation ou d'abregement 

de delai 

30. ( 1 )  Toute personne peut deposer 

une requete pour demander la prolongation 

ou l 'abregement de tout delai applicable 

dans le cadre d'une instance de reglement 

des differends avant ou apres son expira­

tion. La requete comporte les elements vi­

ses a l' annexe 1 3 .  

(2) La partie qui souhaite deposer une 

reponse a la requete le fait dans Jes trois 

j ours ouvrables suivant la date de reception 

de la copie de la requete. La reponse com­

porte Jes elements vises a ! 'annexe 14 .  

(3)  La personne ayant depose la requete 

et qui souhaite deposer une replique a la re­

ponse le fait au plus tard un jour ouvrable 

1 3  
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the day on which they receive a copy of the 

response and must include the information 

referred to in Schedule 1 5 . 

No new issucs (4) The reply must not raise issues or 

Confidential 
treatment 

Agency's record 

Request for 
disclosure 

arguments that are not addressed in the re­

sponse or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

Request for Confidentiality 

31. ( 1 )  A person may file a request for 

confidentiality in respect of a document 

that they are filing. The request must in­

clude the information referred to in Sched­

ule 1 7  and must be accompanied by, for 

each document identified as containing 

confidential information, 

(a) one public version of the document 

from which the confidential information 

has been redacted; and 

(b) one confidential version of the docu­

ment that identifies the confidential in­

formation that has been redacted from 

the public version of the document and 

that includes, at the top of each page, the 

words: "CONTAINS CONFIDENTIAL 

INFORMATION" in capital letters. 

(2) The request for confidentiality and 

the public version of the document from 

which the confidential information has 

been redacted are placed on the Agency' s  

public record. The confidential version of 

the document is placed on the Agency' s  

confidential record pending a decision of 

the Agency on the request for confidential­

ity . 

(3) Any party may oppose a request for 

confidentiality by filing a request for dis­

closure. The request must be filed within 

five business days after the day on which 

they receive a copy of the request for con-

apres la date de reception de la copie de la 

reponse. La replique comporte Jes elements 

vises a l '  annexe 1 5 .  

( 4) La replique ne peut soul ever des 

questions ou arguments qui ne sont abordes 

dans la reponse, ni introduire de nouvelle 

preuve, sauf sur autorisation de I' Office a 

la suite d'une requete deposee en ce sens. 

Requete de confidentialite 

31. ( 1 )  Toute personne peut deposer 

une requete de confidentialite portant sur 

un document qu'elle depose. La requete 

comporte Jes elements vises a ! ' annexe 1 7  

et, pour chaque document designe comme 

etant confidentiel : 

a) une version publique du document, 

de laquelle Jes renseignements confiden­

tiels ont ete supprimes; 

b) une version confidentielle du docu­

ment, qui indique Jes passages qui ont 

ete supprimes de la version publique du 

document et qui porte la mention 

« CONTIENT DES RENSEIGNE­

MENTS CONFIDENTIELS » en lettres 

majuscules au haut de chaque page. 

(2) La requete de confidentialite et la 

version publique du document de laquelle 

Jes renseignements confidentiels ont ete 

supprimes sont versees aux archives pu­

bliques de ! 'Office. La version confiden­

tielle du document est versee aux archives 

confidentielles de ! 'Office en attendant que 

celui-ci statue sur la requete. 

(3) La partie qui souhaite s' opposer a 

une requete de confidentialite depose une 

requete de communication dans Jes cinq 

jours ouvrables suivant la date de reception 

de la copie de la requete de confidentialite. 

1 4  
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fidentiality and must include the informa­

tion referred to in Schedule 1 8 . 

( 4) The person that filed the request for 

confidentiality may file a response to a re­

quest for disclosure. The response must be 

filed within three business days after the 

day on which they receive a copy of the re­

quest for disclosure and must include the 

information referred to in Schedule 14 .  

( 5) The Agency may 

(a) if the Agency determines that the 

document is not relevant to the dispute 

proceeding, decide to not place the doc­

ument on the Agency's  record; 

(b) if the Agency determines that the 

document is relevant to the dispute pro­

ceeding and that no specific direct harm 

would likely result from its disclosure or 

that any demonstrated specific direct 

harm is not sufficient to outweigh the 

public interest in having it disclosed, de­

cide to place the document on the Agen­

cy's  public record; or 

(c) if the Agency determines that the 

document is relevant to the dispute pro­

ceeding and that the specific direct harm 

likely to result from its disclosure justi­

fies confidentiality, 

(i) decide to confirm the confidential­

ity of the document or any part of it 

and keep the document or part of the 

document on the Agency' s  confiden­

tial record, 

(ii) decide to place a version of the 

document or any part of it from which 

the confidential information has been 

redacted on the Agency' s  public 

record, 

(iii) decide to keep the document or 

any part of it on the Agency' s  confi-

La requete de communication comporte les 

elements vises a I' annexe 1 8. 

(4) La personne ayant depose la requete 

de confidentialite et qui souhaite deposer 

une reponse a une requete de communica­

tion le fait dans les trois j ours ouvrables 

suivant la date de reception de copie de la 

requete de communication. La reponse 

comporte les elements vises a ! 'annexe 1 4. 

1 5  

( 5) L '  Office peut : 

a) s ' i l  conclut que le document n'est pas 

pertinent au regard de ! ' instance de re­

glement des differends, decider de ne 

pas le verser aux archives de ! ' Office; 

b) s ' i l  conclut que le document est perti­

nent au regard de ! ' instance de regle­

ment des differends et que sa communi­

cation ne causerait vraisemblablement 

pas de prejudice direct precis ou que 

l ' interet du public a ce qu' il soit commu­

nique I' emporte sur le prejudice direct 

precis qui pourrait en resulter, decider de 

le verser aux archives publiques de ! 'Of­

fice; 

c) s ' il conclut que le document est pe1ii­

nent au regard de ! ' instance de regle­

ment des differends et que le prejudice 

direct precis que pourrait causer sa com­

munication justifie le traitement 

confidentiel : 

(i) decider de confirmer le caractere 

confidentiel du document ou d'une 

partie de celui-ci et garder le docu­

ment ou une partie de celui-ci dans 

ses archives confidentielles, 

(ii) decider qu' une version ou une 

partie du document, de laquelle Jes 

renseignements confidentiels ont ete 

supprimes, soit versee a ses archives 

publiques, 

R6ponse a la 
requSte de 
communication 

D6cision de 
! ' Office 
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dential record but require that the per­

son requesting confidentiality provide 

a copy of the document or part of the 

document in confidence to any party 

to the dispute proceeding, or to ce1iain 

of their advisors, experts and repre­

sentatives, as specified by the Agen­

cy, after the person requesting confi­

dentiality has received a signed 

undertaking of confidentiality from 

the person to which the copy is to be 

provided, or 

(iv) make any other decision that it 

considers just and reasonable. 

( 6) The original copy of the unde1iaking 

of confidentiality must be filed with the 

Agency. 

Request to Require Party to Provide 

Complete Response 

32. ( 1 )  A party that has given notice 

under subsection 24( 1 )  may, if they are not 

satisfied with the response to the notice or 

if they wish to contest an objection to their 

request, file a request to require the party 

to which the notice was directed to provide 

a complete response. The request must be 

filed within two business days after the day 

on which they receive a copy of the re­

sponse to the notice or the objection, as the 

case may be, and must include the informa­

tion refeffed to in Schedule 1 3 .  

(2) The Agency may do any of the fol-

lowing: 

(a) require that a question be answered 

in full or in part; 

(b) require that a document be provided; 

(iii) decider de garder le document ou 

une partie de celui-ci dans ses ar­

chives confidentielles, mais exiger 

que la personne qui demande la confi­

dentialite fournisse une copie du do­

cument ou une partie de celui-ci de fa-

9on confidentielle a une partie a 

l '  instance, a ce1iains de ses 

con.seillers, experts ou representants, 

tel qu'il le precise, apres que la per­

sonne qui demande la confidentialite 

ait re9u un engagement de non-divul­

gation signe de chaque personne a qui 

le document devra etre envoye, 

(iv) rendre toute autre decision qu' il 

estime juste et raisonnable. 

( 6) L' original de l' engagement de non­

divulgation est depose aupres de ! ' Office. 

Requete visant a obliger une partie a 

fournir une reponse complete a l 'avis 

32. ( 1 )  La partie qui a donne un avis en 

vertu du paragraphe 24( 1 )  et qui est insatis­

faite des reponses a l 'avis OU qui souhaite 

contester l' opposition a sa demande peut 

deposer une requete pour demander que la 

partie a qui l 'avis a ete donne fournisse une 

reponse complete. La requete est deposee 

dans !es deux jours ouvrables suivant la 

date de reception de la copie des reponses a 

l 'avis ou de ! 'opposition et comporte !es 

elements vises a ! 'annexe 1 3 .  

1 6  

(2) L'Office peut : 

a) exiger qu'il soit repondu a la ques­

tion en tout ou en paiiie; 

b) exiger la production d'un document; 
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Amendment 

Response 

(c) require that a party submit sec­

ondary evidence of the contents of a 

document; 

(d) require that a party produce a docu­

ment for inspection only; 

(e) deny the request in whole or in paii. 

Request to Amend Document 

33. ( 1 )  A person may, before the close 

of pleadings, file a request to make a sub­

stantive amendment to a previously filed 

document. The request must include the in­

formation referred to in Schedule 1 3  and a 

copy of the amended document that the 

person proposes to file .  

(2) Any paiiy may file a response to the 

request. The response must be filed within 

three business days after the day on which 

they receive a copy of the request and must 

include 

(a) the information referred to in Sched­

ule 1 4; and 

(b) a description of any prejudice that 

would be caused to the paiiy if the re­

quest were granted including, if applica­

ble, an explanation of how the proposed 

amendments would hinder or delay the 

fair conduct of the dispute proceeding. 

Reply (3) The person that filed the request 

may file a reply to the response. The reply 

must be filed within one business day after 

the day on which they receive a copy of the 

response and must include the information 

referred to in Schedule 1 5. 

No new issues ( 4) The reply must not raise issues or 

arguments that are not addressed in the re­

sponse or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

c) exiger qu'une partie presente une 

preuve secondaire du contenu d'un do­

cument; 

d) exiger qu'une partie produise un do­

cument pour examen seulement; 

e) rejeter la requete en tout ou en partie. 

Requete de modification de document 

33. ( 1 )  Toute personne peut, avant la 

cloture des actes de procedure, deposer une 

requete en vue d'apporter une modification 

de fond a un document qu'elle a depose. 

La requete comporte Jes elements vises a 

I' annexe 1 3  ainsi que la copie du document 

modifie que la personne a ! ' intention de 

deposer. 

(2) La partie qui souhaite deposer une 

reponse a la requete le fait dans les trois 

jours ouvrables suivant la date de reception 

de la copie de la requete. La reponse 

comporte : 

a) les elements vises a ! ' annexe 1 4; 

b) une description de tout prejudice qui 

serait cause a la partie si la requete etait 

accordee, y compris, le cas echeant, la 

maniere dont le depot des modifications 

proposees entraverait ou retarderait le 

deroulement equitable de ! ' instance de 

reglement des differends. 

(3) La partie ayant depose la requete et 

qui souhaite deposer une replique a la re­

ponse le fait au plus tard un jour ouvrable 

apres la date de reception de la copie de re­

ponse a la requete. La replique comporte 

Jes elements vises a l 'aimexe 1 5 .  

( 4) L a  replique ne peut soul ever des 

questions ou arguments qui ne sont pas 

abordes dans la reponse, ni introduire de 

nouvelle preuve, sauf sur autorisation de 

1 7  
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(5) The Agency may 

(a) deny the request; or 

(b) approve the request in whole or in 

part and, if the Agency considers it just 

and reasonable to do so, provide paiiies 

that are adverse in interest with an op­

portunity to respond to the amended 

document. 

Request to File Document Whose Filing is 

not Otherwise Provided for in Rules 

34. ( 1 )  A person may file a request to 

file a document whose fil ing is not other­

wise provided for in these Rules. The re­

quest must include the information referred 

to in Schedule 1 3  and a copy of the docu­

ment that the person proposes to file. 

(2) Any party may file a response to the 

request. The response must be filed within 

three business days after the day on which 

they receive a copy of the request and must 

include 

(a) the information referred to in Sched­

ule 1 4; and 

(b) a description of any prejudice that 

would be caused to the party if the re­

quest were granted including, if applica­

ble, an explanation of how the proposed 

filing would hinder or delay the fair con­

duct of the dispute proceeding. 

(3) The person that filed the request 

may file a reply to the response. The reply 

must be filed within one business day after 

the day on which they receive a copy of the 

response and must include the information 

referred to in Schedule 1 5 . 

! 'Office a la suite d'une requete deposee en 

ce sens. 

(5) L'Office peut : 

a) rejeter la requete; 

b) accorder la requete de modification 

en tout ou en partie et, s ' i l  l ' estime juste 

et raisonnable, donner aux parties ad­

verses la possibilite de repondre au do­

cument modifie. 

Requete de depot de document dont le 

depot n'est pas prevu par les regles 

Decisions de 
!'Office 

34. ( 1 )  La personne qui souhaite depo- Depot 

ser un document dont le depot n' est pas 

prevu par Jes presentes regles depose une 

requete en ce sens. La requete comporte Jes 

elements vises a ! 'annexe 1 3  ainsi que la 

copie du document que la partie a ! ' inten-

tion de deposer. 

(2) La partie qui souhaite deposer une 

reponse a la requete le fait clans !es trois 

j ours ouvrables suivant la date de reception 

de la copie de la requete. La reponse 

comporte : 

a) Jes elements vises a ! 'annexe 14 ;  

b) une description de  tout prejudice qui 

serait cause a la partie si la requete etait 

accordee, y compris, le cas echeant, une 

explication qui precise comment le de­

pot du document entraverait ou retarde­

rait le deroulement equitable de ! ' ins­

tance de reglement des differends. 

(3) La partie ayant depose la requete et 

qui souhaite deposer une replique a la re­

ponse le fait au plus tard un jour ouvrable 

apres la date de reception de la copie de la 

reponse a la requete. La replique comporte 

Jes elements vises a I '  annexe 1 5 . 

1 8  
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No new issues (4) The reply must not raise issues or 

Agency's 
decision 

Withdrawal of 
document 

Terms and 
conditions 

Withdrawal of 
application 

Tenns and 
conditions 

arguments that are not addressed in the re­

sponse or introduce new evidence unless a 

request has been filed to that effect and the 

request has been granted by the Agency. 

(5) The Agency may 

(a) deny the request; or 

( b) approve the request and, if pleadings 

are closed and if the Agency considers it 

just and reasonable to do so, reopen 

pleadings to provide the other parties 

with an opportunity to comment on the 

document. 

Request to Withdraw Document 

35. ( 1 )  Subject to section 36, a person 

may file a request to withdraw any docu­

ment that they filed in a dispute proceed­

ing. The request must be filed before the 

close of pleadings and must include the in­

formation referred to in Schedule 1 3 .  

(2) I f  the Agency grants the request, it 

may impose any terms and conditions on 

the withdrawal that it considers just and 

reasonable, including the awarding of 

costs. 

Request to Withdraw Application 

36. ( l )  An applicant may file a request 

to withdraw their application. The request 

must be filed before a final decision is 

made by the Agency in respect of the ap­

plication and must include the information 

refened to in Schedule 1 3 .  

(2) I f  the Agency grants the request, it 

may impose any terms and conditions on 

the withdrawal that it considers just and 

(4) La replique ne peut soulever des 

questions ou arguments qui ne sont pas 

abordes dans la reponse, ni introduire de 

nouvelle preuve, sauf sur autorisation de 

! 'Office a la suite d'une requete deposee en 

ce sens. 

(5) L 'Office peut : 

a) rejeter la requete; 

b) accorder la requete et, si les actes de 

procedure sont clos, les rouvrir pour 

donner aux autres parties la possibilite 

de formuler des commentaires sur le do­

cument, s ' il l ' estime juste et raisonnable. 

Requete de retrait de document 

35. ( l )  Sous reserve de l' article 36, 

toute personne peut, avant la cloture des 

actes de procedure, deposer une requete en 

vue de retirer un document qu'elle a depo­

se dans le cadre d'une instance de regle­

ment des differends. La requete comporte 

!es elements vises a ! 'annexe 1 3 .  

(2) L 'Office peut, s ' i l  accorde la re­

quete, fixer les conditions de retrait qu' i l  

estime justes et raisonnables, y compris 

! 'adjudication des frais. 

Requete de retrait d 'une demande 

36. ( 1 )  Le demandeur peut, avant que 

! 'Office ne rende une decision definitive, 

deposer une requete en vue de retirer sa de­

mande. La requete comporte !es elements 

vises a I' annexe 1 3 .  

(2) L 'Office peut, s ' i l  accorde l a  re­

quete, fixer les conditions de retrait qu' i l  

estime justes et  raisonnables, y compris 

! 'adjudication des frais. 
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reasonable, including the awarding of 

costs. 

CASE MANAGEMENT 

37. The Agency may formulate the is­

sues to be considered in a dispute proceed­

ing in any of the following circumstances: 

(a) the documents filed do not clearly 

identify the issues; 

(b) the formulation would assist in the 

conduct of the dispute proceeding; 

(c) the formulation would assist the par­

ties to participate more effectively in the 

dispute proceeding. 

38. The Agency may, at the request of a 

party, determine that an issue should be de­

cided as a preliminary question. 

39. The Agency may, at the request of a 

party, join two or more applications and 

consider them together in one dispute pro­

ceeding to provide for a more efficient and 

effective process. 

40. ( 1 )  The Agency may, at the request 

of a party, require the parties to attend a 

conference by a means of telecommunica­

tion or by personal attendance for the pur­

pose of 

(a) encouraging settlement of the dis­

pute; 

(b) formulating, clarifying or simplify­

ing the issues; 

(c) determining the terms of amendment 

of any document; 

(d) obtaining the admission of certain 

facts or determining whether the verifi­

cation of those facts by affidavit should 

be required; 

GESTION DE L ' INSTANCE 

37. L'Office peut, dans Jes cas suivants, 

formuler !es questions qui seront exami­

nees dans une instance de reglement des 

differends : 

a) les documents deposes n' etablissent 

pas clairement les questions en l itige; 

b) cette demarche faciliterait le deroule­

ment de ! ' instance de reglement des dif­

ferends; 

c) cette demarche contribuerait a la par­

ticipation plus efficace des pmiies a 

! ' instance de reglement des differends. 

38. L'Office peut, sur requete, decider 

de trancher une question a titre prelimi­

naire. 

39. L'Office peut, sur requete, j oindre 

plusieurs demandes dans une instance de 

reglement des differends pour assurer un 

processus plus efficace et efficient. 

40. ( 1 )  L 'Office peut, sur requete, exi­

ger que Jes parties participent a une confe­

rence par moyen de telecommunication ou 

en personne pour : 

20 

a) encourager le reglement des diffe­

rends; 

b) formuler, preciser ou simplifier les 

questions en l itige; 

c) fixer !es conditions de modification 

d'un document; 

d) obtenir la reconnaissance de certains 

faits ou decider si I '  attestation de ces 

faits par affidavit est necessaire; 
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(e) establishing the procedure to be fol­

lowed in the dispute proceeding; 

(j) providing for the exchange by the 

parties of documents proposed to be sub­

mitted; 

(g) establishing a process for the identi­

fication and treatment of confidential in­

formation; 

(h) discussing the appointment of ex­

perts; and 

(i) resolving any other issues to provide 

for a more efficient and effective pro­

cess. 

(2) The parties may be required to file 

written submissions on any issue that is 

discussed at the conference. 

(3) Minutes are prepared in respect of 

the conference and placed on the Agency' s  

record. 

(4) The Agency may issue a decision or 

direction on any issue discussed at the con­

ference without further submissions from 

the parties. 

41. ( 1 )  The Agency may, at the request 

of a party, stay a dispute proceeding in any 

of the following circumstances: 

(a) a decision is pending on a prelimi­

nary question in respect of the dispute 

proceeding; 

(b) a decision is pending in another pro­

ceeding or before any court in respect of 

an issue that is the same as or substan­

tially simi lar to one raised in the dispute 

proceeding; 

(c) a party to the dispute proceeding has 

not complied with a requirement of these 

e) etablir la procedure a suivre pendant 

! ' instance de reglement des differends; 

f) permettre l ' echange entre les parties 

des documents qu' ell es ont I '  intention 

de produire; 

g) etablir un processus d' identification 

et de traitement des renseignements 

confidentiels; 

h) discuter de la nomination d'  experts; 

i) trancher toute autre question en vue 

de rendre le processus plus efficace et 

efficient. 

(2) Les parties peuvent etre tenues de 

deposer des observations ecrites sur toute 

question discutee pendant la conference. 

(3) Un compte rendu de la conference 

est prepare et est verse aux archives de 

! 'Office. 

(4) L ' Office peut rendre une decision 

ou donner une directive sur toute question 

discutee pendant la conference sans qu' il 

soit necessaire de recevoir d'autres obser­

vations des parties. 

41. ( I )  L 'Office peut, sur requete, sus­

pendre une instance de reglement des diffe­

rends dans Jes cas suivants : 

2 1  

a) i i  est e n  attente d' une decision sur 

une question preliminaire soulevee a 

l '  egard de reglement des differends; 

b) ii est en attente d'une decision pen­

dante dans une autre instance ou devant 

un autre tribunal sur une question iden­

tique OU tres similaire a une question qui 

est soulevee a l' egard de l' instance de 

reglement des differends; 

c) une partie a ! ' instance de reglement 

des differends ne s'est pas conformee a 

Observations 
6crites 
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Rules or with a procedural direction is­

sued by the Agency; 

(d) the Agency considers it just and rea­

sonable to do so. 

(2) The Agency may, at the request of a 

party, stay a decision or order of the Agen­

cy in any of the following circumstances : 

(a) a review or re-hearing is being con­

sidered by the Agency under section 32 

of the Act; 

(b) a review is being considered by the 

Governor in Council under section 40 of 

the Act; 

(c) an application for leave to appeal is 

made to the Federal Com1 of Appeal un­

der section 4 1  of the Act; 

(d) the Agency considers it just and rea­

sonable to do so. 

(3) In staying a dispute proceeding or a 

decision or order, the Agency may impose 

any terms and conditions that it considers 

to be just and reasonable. 

42. ( I )  The Agency may, by notice to 

the applicant and before considering the is­

sues raised in the application, require that 

the applicant justify why the Agency 

should not dismiss the application if the 

Agency is of the preliminary view that 

(a) the Agency does not have jurisdic­

tion over the subject matter of the appli­

cation; 

(b) the dispute proceeding would consti­

tute an abuse of process; or 

(c) the application contains a fundamen­

tal defect. 

(2) The applicant must respond to the 

notice within 1 0  business days after the 

une exigence des presentes regJes OU a 

une directive de ! ' Office sur la proce­

dure a suivre; 

d) ! 'Office l 'estime juste et raisonnable. 

(2) L'Office peut, sur requete, surseoir a 

I' execution de sa decision OU de son arrete 

dans Jes cas suivants : 

a) ! 'Office considere la possibilite de 

mener une revision ou une nouvelle au­

dience en vertu de ! ' article 32  de la Loi; 

b) le gouverneur en conseil considere la 

possibilite de mener une revision en ver­

tu de ! ' article 40 de la Loi; 

c) une demande d'autorisation d' inte1je­

ter appel a ete presentee devant la Cour 

d'appel federale en vertu de ! 'article 4 1  

de l a  Loi; 

d) i i  l 'estime juste et raisonnable. 

(3) L 'Office peut, en cas de suspension 

d'une instance de reglement des differends 

OU de sursis a ! 'execution d'une decision 

ou d'un arrete, fixer les conditions qu' i l  es­

time justes et raisonnables. 

42. ( l ) L 'Office peut, moyennant un 

a vis au demandeur et avant d' examiner Jes 

questions soulevees dans la demande, exi­

ger que le demandeur fournisse les raisons 

pour lesquelles ! 'Office ne devrait pas reje­

ter la demande, s' ii lui apparait a premiere 

vue que : 

a) ii n 'a pas competence sur la matiere 

dont ii est saisi; 

b) ! ' instance de reglement des diffe­

rends constituerait un abus de procedure; 

c) la demande comporte un defaut fon­

damental. 

(2) Le demandeur repond a l 'avis clans 

Jes dix jours ouvrables suivant la date de 
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date of the notice, fail ing which the appli- l 'avis, faute de quoi la demande peut etre 

cation may be dismissed without further rejetee sans autre preavis. 

notice. 

(3) The Agency may provide any other 

party with an opportunity to comment on 

whether or not the application should be 

dismissed. 

TRANSITIONAL PROVISION, 

REPEAL AND COMING INTO 

FORCE 

TRANSITIONAL PROVISION 

(3) L' Office peut donner a toute autre 

partie la possibilite de formuler des com­

mentaires sur la question de savoir si la de­

mande devrait etre rejetee. 

DISPOSITION TRANSITOIRE, 

ABROGATION ET ENTREE EN 

VIGUEUR 

DISPOSITION TRANSITOIRE 

)_ I () 

Commentaires 

soR12005.35 43. The Canadian Transportation 43. Les Regles genera/es de !'Office de 
transports du Canada, dans leur version 

anterieure a l'entree en vigueur des pre­

sentes regles, continuent de s'appliquer 

a toutes les instances introduites avant 

l'entree en vigueur des presentes regles, 

sauf aux instances dont les demandes de­

posees avant ce moment etaient incom­

pletes. 

DORS/2005-35 

June 4, 2014 

Agency General Rules, as they read im­

mediately before the coming into force 

of these Rules, continue to apply to all 

proceedings before the Agency that were 

commenced before the coming into force 

of these Rules except proceedings in re­

spect of which the application filed be­

fore that time was not complete. 

REPEAL 

44. [Repeal] 

COMING INTO FORCE 

45. These Rules come into force on 

June 4, 2014, but if they are published 

after that day, they come into force on 

the day on which they are published. 

ABROGATION 

44. [Abrogation] 

ENTREE EN VIGUEUR 

45. Les presentes regles entrent en vi- 4 juin 2014 

gueur le 4 j uin 2014 ou, si elles sont pu-

bliees apres cette date, a la date de leur 

publication. 
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SCHEDULE I 
(Subsection 13(2)) 

TRANSLATION - REQUIRED INFORMATION 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the documents and, if the infor­
mation has not already been provided to the Agency. the person's 
complete address, telephone number and, if applicable. email address 
and facsimile number. 

3. A list of the translated documents that indicates, for each docu-
ment, the language of the original document. 

4. An affidavit of the translator that includes 

(a) the translator's name and the city or town, the province or state 
and the country in which the document was translated; 

(b) an attestation that the translator has translated the document in 
question and that the translation is, to the translator's knowledge. 
true, accurate and complete; 

{c) the translator's signature and the date on which and the place 
at which the affidavit was signed; and 

(d) the signature and the official seal of the person authorized to 
take affidavits and the date on which and the place at which the af­
fidavit was made. 

5. The name of each party to which a copy of the documents is be­
ing sent and the complete address, the email address or the facsimile 
number to which it is being sent. 

24 

ANNEXE ! 
(Paragraphe 13(2)) 

TRADUCTION - RENSEIGNEMENTS REQUIS 

1. Les noms du demandeur et du dffendeur ainsi que et le numero 
de dossier attribue par ! 'Office. 

2. Le nom de la personne qui depose !es documents et, s'ils n'ont 
pas ete deja foumis, ses adresse complete et numero de telephone et, 
le cas echeant, ses nurnero de telecopieur et adresse electronique. 

3. La liste des documents traduits. et pour chaque document, !' in-
dication de la langue originale du document. 

4. L'affidavit du traducteur, qui comporte notamment : 

a) le nom du traducteur ainsi que la ville, la province ou l 'Etat et 
le pays OU le document a ete traduit: 

b) une declaration du traducteur portant qu'i l  a traduit Jes docu­
ments et qu'a sa connaissance, la traduction est veridique, exacte et 
complete; 

c) la signature du traducteur ainsi que Jes date et lieu ou !'affidavit 
a ete signe; 

d) la signature et le sceau officiel de la personne qui re9oit I' affi­
davit ainsi que !es date et lieu OU r affidavit a ete fait. 

5. Le nom de chaque partie a qui une copie est envoyee ainsi que 
l 'adresse complete, J 'adresse electronique OU le numero de teieco­
pieur auquel la copie est envoyee. 
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SCHEDULE 2 
(Subsection 15(2)) 

VERIFICATION BY AFFIDAVIT 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the documents and, if the infor­
mation has not already been provided to the Agency, the person's 
complete address, telephone number and. if applicable. email address 
and facsimile number. 

3. An affidavit that includes 

(a) the name of the person making the affidavit and the city or 
town, the province or state and the country in which it was made; 

(b) a full description of the information being verified, a list of any 
supporting documents and a copy of each of those documents 
marked as appendices; 

(c) an attestation that the person has personal knowledge of the in­
formation and that the information is, to their knowledge, true, ac­
curate and complete or, if the person does not have personal 
knowledge of the information, a statement indicating the source of 
the information and an attestation that the information is, to their 
knowledge, true, accurate and complete: 

(d) the person's signature and the date of signing; and 

(e) the signature and the official seal of a person authorized to take 
affidavits and the date on which and the place at which the affi­
davit was made. 

4. The name of each party to which a copy of the verification is 
being sent and the complete address, the email address or the facsimi­
le number to which it is being sent. 
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ANNEXE 2 
(Paragraphe 15(2)) 

ATTESTATION PAR AFFIDAVIT 

1. Les noms du demandeur et du dffendeur ainsi que le numero de 
dossier attribue par ! 'Office. 

2. Le nom de la personne qui depose le document et, s' ils n'ont 
pas ete deja fournis, ses adresse complete et numero de telephone et, 
le cas echeant, ses numero de telecopieur et adresse electronique. 

3. Un affidavit, qui comporte notamment : 

a) le nom de la personne qui depose !'affidavit ainsi que la ville, la 
province OU l 'Etat et le pays OU ! 'affidavit a ete fait; 

b) un expose detaille des renseignements faisant I' ob jet de l' attes­
tation et la l iste des documents a l 'appui ainsi qu'une copie de cha­
cun de ces documents en annexe et marquee comme telle; 

c) une attestation portant que la personne a une connaissance di­
recte des renseignements ou, si  tel n'est pas le cas, la source de ces 
renseignements et, dans tous !es cas, qu' a sa connaissance, !es ren­
seignements sont veridiques, exacts et complets; 

d) la signature de la personne qui fait I' affidavit et la date de si­
gnature; 

e) la signature et le sceau officiel de la personne qui rer,;oit I' affi­
davit et !es date et lieu OU ! ' affidavit a ete fait. 

4. Le nom de chaque pmiie a qui une copie de !'attestation est en­
voyee ainsi que l 'adresse complete, l 'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 



SOR/2014-104 - December 15, 2014 

SCHEDULE 3 
(Subsection 15(2)) 

VERIFICATION BY WITNESSED STATEMENT 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the documents and. if the infor­
mation has not already been provided to the Agency. the person's 
complete address. telephone number and. if applicable. email address 
and facsimile number. 

3. A statement before a witness that includes 

(a) the name of the person making the statement and the city or 
town and the province or state and the country in which it was 
made; 

(b) a full description of the information being verified, a list of any 
supporting documents and a copy of each of those documents 
marked as appendices; 

(c) an attestation that the person has personal knowledge of the in­
formation and that the information is. to their knowledge, true, ac­
curate and complete or, if the person does not have personal 
knowledge of the information, a statement indicating the source of 
the information and an attestation that the information is, to their 
knowledge. true. accurate and complete; 

(d) the person's signature and the date of signing; and 

(e) the name and signature of the person witnessing the statement 
and the date on which and place at which the statement was signed. 

4. The name of each party to which a copy of the verification is 
being sent and the complete address, the email address or the facsimi­
le number to which it is being sent. 
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ANNEXE 3 
(Paragraphe 15(2)) 

ATTESTATION PAR DECLARATION DEV ANT TEMOIN 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par I' Office. 

2. Le nom de la personne qui depose le document et. s' ils n'ont 
pas ete deja fournis, ses adresse complete et numero de telephone et, 
le cas echeant, ses numero de telecopieur et adresse electronique. 

3. Une declaration devant temoin qui comporte notamment : 

a) le nom de la personne qui fait la declaration ainsi que la ville, la 
province OU 1 'Etat et le pays Oll la declaration a ete faite; 

b) un expose detaille des renseignements faisant l 'obj et de la de­
claration et la l iste des documents a l ' appui ainsi qu'une copie de 
chacun de ces documents en annexe et marquee comme telle; 

c) une attestation portant que la personne a une connaissance di­
recte des renseignements ou, si tel n' est pas le cas, la source de ces 
renseignements et, dans to us !es cas, qu' a sa connaissance, !es ren­
seignements sont veridiques, exacts et complets; 

d) la signature de la personne qui fait la declaration et la date 
celle-ci; 

e) le nom et signature de la personne devant qui la declaration est 
faite et !es date et lieu OU la declaration a ete faite. 

4. Le nom de chaque partie a qui une copie de !'attestation est en­
voyee ainsi que l'adresse complete, l'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 4 
(Section 1 6) 

AUTHORIZATION OF REPRESENTATIVE 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person giving the authorization and, if the in­
formation has not already been provided to the Agency, the person's 
complete address. telephone number and. if applicable. email address 
and facsimile number. 

3. The name of the person· s representative and the representa­
tive's complete address, telephone number and. if applicable, email 
address and facsimile number. 

4. A statement, signed and dated by the representative, indicating 
that the representative has agreed to act on behalf of the person. 

5. A statement, signed and dated by the person giving the autho­
rization, indicating that they authorize the representative to act on 
their behalf for the purposes of the dispute proceeding. 

6. The name of each party to which a copy of the authorization is 
being sent and the complete address, the email address or the facsimi­
le number to which it is being sent. 
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ANNEXE 4 
(Article 1 6) 

AUTORISATION DE REPRESENTATION 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui donne l 'autorisation et, s' ils n'ont 
pas ete deja fournis, ses adresse complete et numero de telephone et, 
le cas echeant, ses numero de telecopieur et adresse electronique. 

3. Le nom du representant, ses adresse complete et numero de te­
lephone et. le cas echeant, ses numero de telecopieur et adresse elec­
tronique. 

4. Une declaration du representant, signee et datee, portant qu' il 
accepte d' agir au nom de la personne en question. 

5. Une declaration de la personne qui donne l'autorisation, signee 
et datee, portant qu' elle autorise le representant a agir en son nom 
dans le cadre de I' instance de reglement des difforends. 

6. Le nom de chaque partie a qui une copie de l 'autorisation est 
envoyee ainsi que l ' adresse complete. l'adresse electronique ou le nu­
mero de te!ecopieur auquel la copie est envoyee. 
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SCHEDULE 5 
(Subsection 18(1)) 

APPLICATION 

1. The applicant's name. complete address. telephone number and. 
if applicable, email address and facsimile number. 

2. If the applicant is represented by a member of the bar of a 
province. the representative's name. firm, complete address. tele­
phone number and, if applicable. email address and facsimile num­
ber. 

3. If the applicant is represented by a person that is not a member 
of the bar of a province, a statement to that effect. 

4. The respondent's name and, if known, their complete address, 
telephone number and, if applicable, email address and facsimile 
number. 

5. The details of the application that include 

(a) any legislative provisions that the applicant relies on; 

(b) a clear statement of the issues; 

(c) a full description of the facts; 

(d) the relief claimed; and 

(e) the arguments in support of the application. 

6. A list of any documents submitted in support of the application 
and a copy of each of those documents. 
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ANNEXE S 
(Paragraphe 18(1)) 

DEMAN DE 

I. Les nom et adresse complete ainsi que le numero de telephone 
et. le cas echeant, le numero de telecopieur et r adresse electronique 
du demandeur. 

2. Si le demandeur est represente par un membre du barreau d'une 
province, !es noms du representant et de son cabinet, ses adresse 
complete et numero de telephone et, le cas echeant, ses numero de te­
lecopieur et adresse electronique. 

3. Si le representant n'est membre du barreau d' aucune province, 
la mention de ce fait. 

4. Le nom du defendeur et, s'il sont connus. ses adresse complete 
et numero de telephone et, le cas echeant, ses numero de telecopieur 
et adresse electronique. 

5. Les details concernant la demande, notamment : 

a) !es dispositions legislatives sur lesquelles la demande est fon­
dee; 

b) un enonce clair des questions en litige; 

c) une description complete des faits; 

d) !es reparations demandees; 

e) Jes arguments a l 'appui de Ia demande. 

6. La liste de tous Jes documents a l'appui de Ia demande et une 
copie de chacun de ceux-ci. 
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SCHEDULE 6 
(Section 19) 

ANSWER TO APPLICATION 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The respondent's name, complete address. telephone number 
and, if applicable, email address and facsimile number. 

3. If the respondent is represented by a member of the bar of a 
province, the representative's name. finn, complete address. tele­
phone number and, if applicable. email address and facsimile num­
ber. 

4. If the respondent is represented by a person that is not a mem-
ber of the bar of a province. a statement to that effect. 

S. The details of the answer that include 

(a) a statement that sets out the elements that the respondent 
agrees with or disagrees with in the application; 

(b) a full description of the facts; and 

(c) the arguments in support of the answer. 

6. A list of any documents submitted in support of the answer and 
a copy of each of those documents. 

7. The name of each party to which a copy of the answer is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 6 
(Article 1 9) 

REPONSE A UNE DEMANDE 

I. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom du defendeur, ses adresse complete et numero de tele­
phone et, le cas echeant, ses numero de te!ecopieur et adresse electro­
nique. 

3. Si le dffendeur est represente par un rnembre du barreau d'une 
province, !es noms du representant et de son cabinet, ses adresse 
complete et numero de telephone et, le cas echeant, ses numero de te­
lecopieur et adresse electronique. 

4. Si le representant n'est membre du barreau d'aucune province, 
la mention de ce fait. 

S. Les details concernant la reponse, notamment : 

a) Jes points de la demande sur lesquels le dffendeur est d'accord 
ou en desaccord; 

b) une description complete des faits; 

c) Jes arguments a l 'appui de la reponse. 

6. La liste de tous Jes documents a l 'appui de sa reponse et une co­
pie de chacun de ceux-ci. 

7. Le nom de chaque partie a qui une copie de la reponse est en­
voyee ainsi que l 'adresse complete, l'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 7 

(Subsection 20(1)) 

REPLY TO ANSWER 

1. The applicant's name. the respondent's  name and the file num-
ber assigned by the Agency. 

2. The name of the person filing the reply. 

3. The details of the reply that include 

(a) a statement that sets out the elements that the applicant agrees 
with or disagrees with in the answer; and 

(b) the arguments in support of the reply. 

4. A list of any documents submitted in support of the reply and a 
copy of each of those documents. 

5. The name of each party to which a copy of the reply is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 7 

(Paragraphe 20(1)) 

REPLIQUE A LA REPONSE 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose la replique. 

3. Les details concernant la replique, notamment : 

a) Jes points de la reponse SUI' lesque)s Je demandeur est d'accord 
ou en desaccord; 

b) Jes arguments a l 'appui de la replique. 

4. La lisle de tous Jes documents a l ' appui de la replique et une co­
pie de chacun de ceux-ci. 

5. Le nom de chaque partie a qui une copie de la replique est en­
voyee ainsi que l 'adresse complete, l 'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 8 
(Subsection 2 I (I)) 

INTERVENTION 

I .  The applicant's  name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The intervener's name, complete address, telephone number 
and, if applicable. email address and facsimile number. 

3. If the intervener is represented by a member of the bar of a 
province, the representative's name, firm. complete address. tele­
phone number and, if applicable, email address and facsimile num­
ber. 

4. If the intervener is represented by a person that is not a member 
of the bar of a province, a statement to that effect. 

5. The details of the intervention that include 

(a) a statement that indicates the day on which the intervener be­
came aware of the application; 

(b) a statement that indicates whether the intervener supports the 
applicant's position, the respondent's  position or neither position; 
and 

(c) the information that the intervener would like the Agency to 
consider. 

6. A list of any documents submitted in support of the intervention 
and a copy of each of those documents. 

7. The name of each party to which a copy of the intervention is 
being sent and the complete address, the email address or the facsimi­
le number to which it is being sent. 
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ANNEXE S 
(P aragraphe 2 I (I)) 

INTERVENTION 

I .  Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par ! ' Office. 

2. Le nom de l ' intervenant, ses adresse complete et numero de te­
lephone et, le cas echeant, ses numero de telecopieur et adresse elec­
tronique. 

3. Si l'intervenant est represente par un membre du barreau d'une 
province, Jes noms du representant et de son cabinet. ses adresse 
complete et numero de telephone et, le cas echeant, ses numero de te­
lecopieur et adresse electronique. 

4. Si le representant n'est membre du barreau d'aucune province, 
la mention de ce fait. 

5. Les details concemant ! ' intervention, notamment : 

a) la date a laquelle l ' intervenant a pris connaissance de la de­
mande; 

b) une mention indiquant s'i l  appuie la position du demandeur, 
celle du defendeur ou s'il n' appuie aucune des deux positions; 

c) Jes elements dont l ' intervenant souhaite que roffice tienne 
compte. 

6. La liste de tous Jes documents a l 'appui a !' intervention et une 
copie de chacun de ceux-ci. 

7. Le nom de chaque partie a qui une copie de ! ' intervention est 
envoyee ainsi que l ' adresse complete, l'adresse electronique ou le nu­
rriero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 9 
(Section 22) 

RESPONSE TO INTERVENTION 

1. The applicant's name, the respondent's name and the file num-
ber assigned by the Agency. 

2. The name of the person filing the response. 

3. The details of the response that include 

(a) a statement that sets out the elements that the person agrees 
with or disagrees with in the intervention; and 

(b) the arguments in support of the response. 

4. A list of any documents submitted in support of the response 
and a copy of each of those documents. 

5. The name of each party to which a copy of the response is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 9 
(Article 22) 

REPONSE A L'INTERVENTION 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose la reponse. 

3. Les details concernant la reponse. notamment : 

a) Jes points de !' intervention sur lesquels la personne est d' accord 
ou en desaccord; 

b) Jes arguments a l 'appui de la reponse. 

4. La liste de tous Jes documents a l ' appui de la reponse et une co­
pie de chacun de ceux-ci. 

5. Le nom de chaque partie a qui une copie de la reponse est en­
voyee ainsi que l 'adresse complete, l 'adresse e lectronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 



DORS/2014-104 - 15 decembre 2014 

SCHEDULE l O  
(Subsection 23(1)) 

POSITION STATEMENT 

1. The applicant's  name. the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the position statement or, if the 
person is represented, the name of the person on behalf of which the 
position statement is being filed, and the person· s complete address, 
telephone number and. if applicable, email address and facsimile 
number. 

3. If the person is represented by a member of the bar of a 
province, the representative's  name. firm, complete address, tele­
phone number and, if applicable. email address and facsimile num­
ber. 

4. If the person is represented by a person that is not a member of 
the bar of a province, a statement to that effect. 

5. The details of the position statement that include 

(a) a statement that indicates whether the person supports the ap­
plicant's position, the respondent's position or neither position; 
and 

(b) the information that the person would like the Agency to con­
sider. 

6. A list of any documents submitted in support of the position 
statement and a copy of each of those documents. 
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ANNEXE I O  
(Paragraphe 23(1)) 

ENONCE DE POSITION 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose l "enonce de position ou, si la 
personne est representee. le nom de la personae pour le compte de la­
quelle l"enonce de position est depose, ses adresse complete et nume­
ro de telephone et. le cas echeant. ses numero de telecopieur et 
adresse electronique. 

3. Si la personae qui depose l'enonce est representee par un 
membre du barreau d"une province, !es noms du representant et de 
son cabinet, ses adresse complete et numero de telephone et, le cas 
echeant, ses numero de telecopieur et adresse e lectronique. 

4. Si le representant n'est membre du barreau d'aucune province, 
la mention de ce fait. 

5. Les details concernant !' enonce de la position, notamment : 

a) une mention indiquant si la personne appuie la position du de­
mandeur, celle du defendeur ou si elle n'appuie aucune des deux 
positions; 

b) !es points dont la personne souhaite que I' Office tienne compte. 

6. La liste de tous !es documents a l " appui de l'enonce de position 
et une copie de chacun de ceux-ci. 
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SCHEDULE 1 1  
(Subsection 24(1)) 

WRITTEN QUESTIONS OR REQUEST FOR DOCUMENTS 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the written questions or the re­
quest for documents and, if the information has not already been pro­
vided to the Agency, the person's complete address, telephone num­
ber and, if applicable, email address and facsimile number. 

3. The name of the party to which the written questions or the re­
quest for documents is directed. 

4. A list of the written questions or of the documents requested, as 
the case may be, and an explanation of their relevance to the dispute 
proceeding. 

5. A list of any documents submitted in support of the written 
questions or the request for documents and a copy of each of those 
documents. 

6. The name of each party to which a copy of the written questions 
or the request for documents is being sent and the complete address, 
the email address or the facsimile number to which it is being sent. 
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ANNEXE 1 1  
(Paragraphe 24(1)) 

QUESTIONS ECRITES OU DEMANDE DE DOCUMENTS 

1. Les noms du demandeur et du defendeur ainsi que le nmnero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose !es questions ecrites OU la de­
mande de documents et, s'ils n'ont pas ete deja fournis, ses adresse 
complete et numero de telephone et, le cas echeant, ses numero de te­
lecopieur et adresse electronique. 

3. Le nom de la personne it qui !es questions ecrites OU la demande 
de documents sont adressees. 

4. La liste des questions ecrites OU de documents demandes, selon 
le cas, et leur pertinence au regard de ! ' instance de reglement des dif­
ferends. 

5. La liste de to us !es documents it r appui des questions ecrites OU 

de la demande de documents et une copie de chacun de ceux-ci. 

6. Le nom de chaque partie it qui une copie des questions ecrites 
ou de la demande de documents est envoyee ainsi que l'adresse com­
plete. l 'adresse eiectronique OU le numero de teiecopieur auquei la 
copie est envoyee. 
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SCHEDULE 1 2  
(Subsection 24(2)) 

RESPONSE TO WRITTEN QUESTIONS OR REQUEST FOR 
DOCUMENTS 

1. The applicant's  name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the response to the written ques­
tions or the request for documents. 

3. A list of the documents produced. 

4. A list of any documents submitted in support of the response 
and a copy of each of those documents. 

5. The name of each party to which a copy of the response is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 1 2  
(Paragraphe 24(2)) 

REPONSES AUX QUESTIONS ECRITES OU A LA DEMANDE 
DE DOCUMENTS 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par ! 'Office. 

2. Le nom de la personne qui depose la reponse aux questions 
ecrites OU a la demande de documents. 

3. La liste des documents produits. 

4. La liste de tous Jes documents a l 'appui de la reponse et une co­
pie de chacun de ceux-ci. 

5. Le nom de chaque partie a qui une copie la reponse est envoyee 
ainsi que l 'adresse complete, J'adresse electronique OU Je numero de 
telecopieur auquel la copie est envoyee. 
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SCHEDULE 13 
(Subsections 27(1), 28(1), 30(1), 32(1), 33(1), 34(1), 35(1) and 36(1)) 

REQUEST 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the request and, if the infonnation 
has not already been provided to the Agency, the person' s  complete 
address, telephone number and, if applicable, email address and fac­
simile number. 

3. The details of the request that include 

(a) the relief claimed; 

(b) a summary of the facts; and 

(c) the arguments in support of the request. 

4. A list of any documents submitted in support of the request and 
a copy of each of those documents. 

5. The name of each party to which a copy of the request is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 1 3  
(Paragraphes 27(1), 28(1), 30(1), 32(1), 33(1), 34(1), 35(1) e t  36(1)) 

REQUETE 

1. Les noms du demandeur et dn defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le 110111 de la personne qui depose la requete et, s'ils n'ont pas 
ete deja fournis. ses adresse complete et numero de telephone et, le 
cas echeant ses numero de telecopieur et adresse electronique. 

3. Les details concernant la requete. notamment : 

a) la reparation demandee; 

b) le resume des faits; 

c) !es arguments a rappui de la requete. 

4. La liste de tous !es documents a I' appui de la requete et une co­
pie de chacun de ceux-ci. 

5. Le nom de chaque partie a qui une copie de la requete est en­
voyee ainsi que l 'adresse complete, l'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 14 
(Subsections 27(2), 28(4), 30(2) and 31 (4) and paragraphs 33(2}(a) 

and 34(2)(a)) 

RESPONSE TO REQUEST 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the response. 

3. An identification of the request to which the person is respond-
ing, including the name of the person that filed the request. 

4. The details of the response that include 

(a) a statement that sets out the elements that the person agrees 
with or disagrees with in the request; and 

(b) the arguments in support of the response. 

5. A list of any documents submitted in support of the response 
and a copy of each of those documents. 

6. The name of each party to which a copy of the response is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE I 4  
(Paragraphes 27(2), 28(4), 30(2), 31 (4), alineas 33(2)a) e t  34(2)a)) 

REPONSE A UNE REQUETE 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par ! 'Office. 

2. Le nom de la personne qui depose la reponse. 

3. L ' indication de la requete a laquelle la personne repond ainsi 
que le nom de la personne qui a depose la requete. 

4. Les details concernant la reponse. notamment : 

a) !es points de la requete sur lesquels la personne est d'accord ou 
en desaccord; 

b) !es arguments a I' appui de la reponse. 

5. La liste de tous Jes documents a I' appui de la reponse et une co­
pie de chacun de ceux-ci. 

6. Le nom de chaque partie a qui une copie de la reponse est en­
voyee ainsi que l 'adresse complete. l 'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 1 5  
(Subsections 27(3), 28(5), 30(3), 33(3) and 34(3)) 

REPLY TO RESPONSE TO REQUEST 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the reply. 

3. An identification of the response to which the person is reply-
ing, including the name of the person that filed the response. 

4. The details of the reply that include 

(a) a statement that sets out the elements that the person agrees 
with or disagrees with in the response; and 

(b) the arguments in support of the reply. 

5. A list of any documents submitted in support of the reply and a 
copy of each of those documents. 

6. The name of each party to which a copy of the reply is being 
sent and the complete address. the email address or the facsimile 
number to which it is being sent. 

ANNEXE 1 5  
(Paragraphes 27(3), 28(5), 30(3),33(3)et 34(3)) 

REPLIQUE A LA REPONSE A UNE REQUETE 

1 .  Les noms du demandeur et du dffendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose la replique. 

3. L'indication de la reponse a laquelle la personne replique ainsi 
que le nom de la personne qui a depose la reponse. 
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4 .  Les details concernant l a  replique, notamment : 

a) !es points de la reponse a la requete sur lesquels la personne est 
d'accord ou en desaccord; 

b) !es arguments a I' appui de la replique. 

5. La liste de tous Jes documents a l 'appui de la replique et une co­
pie de chacun de ceux-ci. 

6. Le nom de chaque partie a qui une copie de la replique est en­
voyee ainsi que !' adresse complete. I' adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 1 6  
(Subsection 29(1)) 

REQUEST TO INTERVENE 

1 .  The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person that wishes to intervene in the dispute 
proceeding, their complete address. telephone number and, if applica­
ble. email address and facsimile number. 

3. If the person is represented by a member of the bar of a 
province, the representative's name, firm, complete address, tele­
phone number and, if applicable, email address and facsimile num­
ber. 

4. If the person is represented by a person that is not a member of 
the bar of a province, a statement to that effect. 

5. The details of the request that include 

(a) a demonstration of the person's substantial and direct interest 
in the dispute proceeding: 

(b) a statement specifying the date on which the person became 
aware of the application: 

(c) a statement that indicates whether the person supports the ap­
plicant's position, the respondent's position or neither position; 
and 

(cf) a statement of the participation rights that the person wishes to 
be granted in the dispute proceeding. 

6. A list of any documents submitted in support of the request and 
a copy of each of those documents. 

7. The name of each party to which a copy of the request is being 
sent and the complete address, the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 1 6  
(Paragraphe 29(1)) 

REQUETE D 'INTERVENTION 

1. Les noms du demandeur et du defendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui souhaite intervenir dans ! ' instance 
de reglement des differends, ses adresse complete et numero de tele­
phone et, le cas echeant. ses numero de telecopieur et adresse electro­
nique. 

3. Si la personne est representee par un membre du barreau d'une 
province, !es noms du representant et de son cabinet, ses adresse 
complete et numero de telephone et, le cas echeant, ses numero de te­
lecopieur et adresse electronique. 

4. Si le representant n'est membre du barreau d'aucune province, 
la mention de ce fait. 

5. Les details concernant la requete, notamment : 

a) la demonstration de l' interet direct et substantiel de la personne 
dans !' instance de reglement des differends; 

b) la date a laquelle la personne a pris connaissance de la de­
mande; 

c) une mention indiquant si la personne appuie la position du de­
mandeur, celle du dffendeur ou si elle n 'appuie aucune des deux 
positions; 

cf) !es droits de participation que la personne souhaite avoir dans 
I' instance de reglement des differends. 

6. La liste de tous Jes documents a l 'appui de la requete et une co­
pie de chacun de ceux-ci. 

7. Le nom de chaque partie a qui une copie de la requete est en­
voyee ainsi que I' adresse complete, I' adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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SCHEDULE 1 7  
(Subsection 3 1  (1)) 

REQUEST FOR CONFIDENTIALITY 

1. The applicant's name, the respondent's name and the file num­
ber assigned by the Agency. 

2. The name of the person filing the request and, ifthe information 
has not already been provided to the Agency. the person's complete 
address, telephone number and. if applicable, email address and fac­
simile number. 

3. The details of the request that include 

(a) an identification of the document or the portion of the docu­
ment that contains confidential information; 

(b) a list of the parties, if any, with which the person would be 
willing to share the document; and 

(c) the arguments in support of the request, including an explana­
tion of the relevance of the document to the dispute proceeding and 
a description of the specific direct harm that could result from the 
disclosure of the confidential information. 

4. A list of any documents submitted in support of the request and 
a copy of each of those documents. 

5. The name of each party to which a copy of the request is being 
sent and the complete address. the email address or the facsimile 
number to which it is being sent. 
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ANNEXE 1 7  
(Paragraphe 3 1  (I)) 

REQU:ETE DE CONFIDENTIALITE 

1. Les noms du demandeur et du dffendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose la requete et, s'ils n'ont pas 
ete deja fournis, ses adresse complete et numero de telephone et, le 
cas echeant. ses numero de telecopieur et adresse electronique. 

3. Les details concernant la requete. notamment : 

a) ! ' indication du document ou de la partie du document contenant 
des renseignements confidentiels; 

b) la liste des parties, le cas echeant, avec qui la personne serait 
disposee a partager le document; 

c) les arguments a l 'appui de sa requete, notamment la pertinence 
du document et la description du prejudice direct precis qui pour­
rait resulter de la communication des renseignements confidentiels. 

4. La liste des documents a l'appui de la requete et une copie de 
chacun de ceux-ci. 

5. Le nom de chaque partie a qui une copie de la requete est en­
voyee ainsi que l ' adresse complete, l 'adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 



DORS/2014-1 04 - 15 decembre 2014 

SCHEDULE 1 8  
(Subsection 3 1  (3)) 

REQUEST FOR DISCLOSURE 

1. The applicant's name, the respondent's  name and the file num-
ber assigned by the Agency. 

2. The name of the person filing the request. 

3. The details of the request that include 

(a) an identification of the documents for which the party is re­
questing disclosure; 

(b) a list of the individuals who need access to the documents; and 

(c) an explanation as to the relevance of the documents for which 
disclosure is being requested and the public interest in its disclo­
sure. 

4. A list of any documents submitted in suppo1t of the request and 
a copy of each of those documents. 

5. The name of each party to which a copy of the request is being 
sent and the complete address. the email address or the facsimile 
number to which it is being sent. 

4 1  

ANNEXE I S  
(Paragraphe 31 (3)) 

REQUETE DE COMMUNICATION 

1. Les noms du demandeur et du dffendeur ainsi que le numero de 
dossier attribue par !'Office. 

2. Le nom de la personne qui depose la requete. 

3. Les details concernant la requete, notamment : 

a) la liste des documents dont la partie demande la communica­
tion; 

b) la liste des personnes physiques qui ont besoin d'avoir acces 
aux documents; 

c) la pertinence des documents demandes et l ' interet public clans 
leur communication. 

4. La l iste de tous !es documents a l 'appui de la requete et une co­
pie de chacun de ces documents. 

5. Le nom de chaque partie a qui une copie de la requete est en­
voyee ainsi que l' adresse complete, l ' adresse electronique ou le nu­
mero de telecopieur auquel la copie est envoyee. 
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Repertorie: 

Apotex Inc. c. Canada (Procureur general) (C.A.) 

Merck & Co., Inc. et Merck Frosst Canada Inc. (appelantes) 
(intimees) 

c. 
Apotex Inc. (intimee) (requerante) 

et 
Procureur general du Canada et Ministre de la Sante nationale 

et du Bien-etre social (intimes) (intimes) 

[ 1 994J l C.F. 742 

[1 993J A.CF. no 1 098 

No du greffe A-457-93 

Cour federale du Canada - Cour d'appel 

les juges Mahoney, Robertson et McDonald, J.C.A. 

Entendu: Ottawa, le 3 1  aout et le 1 septembre 1 993 . 
Rendu: le 22 octobre 1 993 . 

Page 1 of 42 

Aliments et  drogues -- Appel et appel incident formes contre la decision par laquelle la Section de 
premiere instance a accorde un mandamus et a refuse une ordonnance de prohibition relativement a 
l'avis de conformite (ADC) d'un produit pharmaceutique generique -- En vertu de la Loi sur les 
aliments et  drogues, les "drogues nouvelles" doivent etre conformes aux normes de sante et 
d'innocuite -- Un ADC est delivre si la drogue est jugee efficace et sans danger -- Les normes 
scientifiques d'innocuite et d'efficacite ant ete respectees -- Apotex a un droit acquis a !'ADC meme si 
le ministre n'avait pas pris une decision avant !'adoption de la Loi de 1 992 modifiant la Loi sur les 
brevets (projet de loi C-91) -- Le pouvoir discretionnaire du ministre a une portee limitee -- Les 
mesures legislatives sur le point d'etre mises en vigueur ne sont pas une consideration pertinente. 

Brevets -- Le projet de loi C-91 avail pour but de proteger les droits des societes pharmaceutiques 
innovatrices de distribuer et de vendre des medicaments brevetes -- Le Reglement sur les 
medicaments brevetes interdit la dilivrance d'un ADC pour les drogues liies a des brevets -- Les 
ADC, lies a des droits decoulant d'un brevet, ne dependent pas mutuellement !es uns des autres -- Le 
mandamus n'est pas destine afaciliter la contrejcu;on de brevets -- Le Reglement ne touche pas en soi 
la procedure -- Le projet de loi C-91 et les art. 5(1) et (2) du Reglement ne depouillent pas les 
fabricants de produits gineriques de leur droit acquis a un ADC 

Contr6le judiciaire -- Brefs de prerogative -- Mandamus -- Unfabricant de produits 
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�30 
pharmaceutiques generiques sollicite un mandamus enjoignant au ministre de lui delivrer un avis de 
conformite -- Jurisprudence portant sur les conditions de delivrance des mandamus -- fly a lieu a 
mandamus lorsque !'obligation d'agir n'existe pas au moment oit la demande est presentee -- Le delai 
requis pour obtenir des avis juridiques ne constitue pas une fin de non-recevoir a une demande de 
mandamus -- La Cour a le pouvoir discretionnaire d'invoquer le critere de la balance des 
inconvenients pour refuser un mandamus -- Criteres de l'exercice du pouvoir discretionnaire -­
Juridiquement parlant, il n'y a pas lieu en l'espece de refuser un mandamus en raison de la balance 
des inconvenients. 

Competence de la Courfederale -- Section d'appel -- La disposition attributive de preponderance 
figurant dans le projet de loi C-91 (Loi de 1 992 mod!fiant la Loi sur les brevets) ne supprime pas la 
competence conferee par !'art. 18  de la Loi sur la Courfederale -- L'art. 55.2(5) de la Loi sur !es 
brevets n'est pas une clause privative protegeant le ministre et !es di.spositions legislatives contre un 
controle judiciaire. 

11 s'agit d'un appel et d'un appel incident formes contre la decision par laquelle le juge Dube a 
accueilli une demande de mandamus sollicitant la delivrance d'un avis de conformite (ADC) a Apotex 
relativement a son produit generique enalapril, et a rejete la demande d'ordonnance de prohibition 
presentee par les appelantes. La Loi de 1 992 modifiant la Loi sur les brevets (projet de loi C-9 1 ), qui a 
re9u la sanction royale le 4 fevrier 1 993 , avait pour objet de proteger les droits des societes 
pharmaceutiques innovatrices de distribuer et de vendre des medicaments brevetes. Le projet de loi 
C-9 1 est entre en vigueur le 1 5  fevrier 1 993,  a !'exception du nouvel article 5 5 .2 de la Loi sur les 
brevets qui n'est entre en vigueur que le 1 2  mars 1 993 en meme temps que le Reglement sur les 
medicaments brevetes. En vertu de la Loi sur les aliments et drogues (LAD), le ministre de la Sante 
nationale et du Bien-etre social doit s'assurer que les drogues nouvelles sont conformes aux normes de 
sante et d'innocuite. Le fabricant d'une drogue nouvelle doit deposer une presentation de drogue 
nouvelle (PDN) indiquant les proprietes curatives et les ingredients de la drogue ainsi que les 
methodes de fabrication et de purification. Apres avoir depose une PDN relativement a son produit 
generique Apo-Enalapril, l'intimee Apotex a sollicite une ordonnance de mandamus afin d'obliger le 
ministre a lui delivrer un avis de conformite pour ce produit. Sa PDN etait incomplete lorsqu'Apotex a 
depose sa demande de mandamus; neanmoins, le 3 fevrier 1 993' la drogue nouvelle repondait a toutes 
les normes scientifiques d'innocuite et d'efficacite requises pour qu'un ADC soit delivre. Meme si la 
PDN avait passe le processus d'examen scientifique et reglementaire, le SMA et le SM du Ministere 
ont decide de demander des avis juridiques au sujet du pouvoir du ministre ou de son sous-ministre de 
delivrer l'ADC en raison de !'adoption imminente du projet de loi C-9 1 . L'appelante Merck a 
egalement fait parvenir au ministre divers avis juridiques et elle a ensuite demande une ordonnance de 
prohibition afin d'empecher le ministre de delivrer l'avis de conformite. Le juge de premiere instance 
a statue que le ministre ne possedait pas le large pouvoir discretionnaire qui aurait justifie son refus de 
delivrer l'ADC et que le retard a le faire n'etait pas justifie. 11 a egalement rejete l'argument suivant 
lequel l'octroi d'un mandamus lorsqu'un nouveau regime reglementaire est sur le point d'etre institue 
irait "a l'encontre de la volonte du Parlement" . Le present appel a souleve diverses questions : 1 )  les 
principes applicables au mandamus et le caractere premature d'une demande; 2) Apotex avait-elle un 
droit acquis a l'ADC le 1 2  mars 1 993 ; 3) la balance des inconvenients; 4) Apotex a-t-elle ete 
depouillee de son droit acquis a l'ADC par le projet de loi C-91 et par le Reglement sur les 
medicaments brevetes et 5) la competence de la Cour. En appel incident, le ministre a allegue que le 
juge de premiere instance avait commis une erreur en concluant que le retard a delivrer l'ADC n'etait 
pas justifie. 
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J3f 
Arret: l'appel et l'appel incident doivent etre rejetes. 

1 )  Plusieurs conditions fondamentales doivent etre respectees avant qu'un mandamus ne puisse etre 
accorde. Premierement, ii doit exister une obligation legale d'agir a caractere public envers le 
requerant. Habituellement, un mandamus ne peut etre accorde relativement a une obligation envers la 
Couronne. Le ministre avait une obligation d'agir envers Apotex. Merck avait partiellement raison 
lorsqu'elle a pretendu que le ministre n'avait aucune obligation envers Apotex au moment ou celle-ci a 
presente sa demande de controle judiciaire le 22 decembre 1 992 ou a la date de l'audience. II n'y a pas 
lieu a une ordonnance de mandamus pour forcer un fonctionnaire a agir d'une maniere donnee si ce 
dernier n'est pas tenu d'agir a la date de !'audience, mais cette regle n'etait pas valide lorsqu'on 
l'appliquait a la date a laquelle la demande de mandamus a ete presentee. Bien qu'une personne 
intimee puisse chercher a obtenir le rejet d'une demande lorsque l'obligation d'agir n'est pas encore 
nee, en l'absence de raisons serieuses, le fait qu'une demande de mandamus ait ete presentee trop tot 
ne devrait pas la faire echouer. La demande devrait etre appreciee quant au fond pourvu que les 
conditions prealables a l'exercice de l'obligation aient ete satisfaites au moment de !'audience. 

2) Si un decideur possede un pouvoir discretionnaire absolu qu'il n'a pas exerce a la date a laquelle 
une nouvelle loi entre en vigueur, le requerant ne peut alors revendiquer avec succes un droit acquis ni 
meme le droit a une decision. II faut faire une distinction entre un "droit acquis" et un "simple espoir" 
ou une "simple attente" .  La portee du pouvoir discretionnaire d'un decideur varie selon que l'on 
qualifie diverses considerations de "pertinentes" ou de "non pertinentes" a son exercice. Le Reglement 
sur les aliments et drogues limite les facteurs que le ministre doit examiner dans l'exercice de son 
pouvoir discretionnaire a ceux qui concernent l'innocuite et l'efficacite d'une drogue. II ne vise pas a 
accorder expressement ou implicitement au ministre un pouvoir discretionnaire aussi large que Merck 
le soutient. On ne peut affirmer que le temps necessaire pour qu'un decideur puisse solliciter et obtenir 
des avis juridiques clans le cadre d'un processus decisionnel est en soi un motif de refuser un 
mandamus. Cette obligation volontaire ne peut en soi priver Apotex de son droit a un mandamus. Si 
aucune nouvelle disposition legislative n'avait ete adoptee, la question des "avis juridiques" ne se 
serait pas posee. L'avis juridique demande en l'espece n'avait aucune incidence sur l'exercice du 
pouvoir etroitement defini du ministre. De plus, refuser un mandamus en raison de considerations 
juridiques creees par une partie ayant des interets opposes (Merck) equivaudrait a fermer les yeux Sur 
ce qui pourrait etre considere comme une tactique destinee a embrouiller et a retarder le processus 
decisionnel. Les mesures legislatives sur le point d'etre mises en vigueur n'etaient pas une 
consideration pertinente quant a l'exercice du pouvoir discretionnaire du ministre. On ne pouvait pas 
affirmer que, en exer9ant le pouvoir que lui confere le Reglement sur les aliments et drogues, le 
ministre avait le droit de tenir compte des dispositions du projet de loi C-9 1 apres leur adoption mais 
avant qu'elles n'aient ete proclamees en vigueur. Apotex avait un droit acquis a l'ADC meme si le 
ministre n'avait pas pris une decision le 1 2  mars 1 993 . 

3) La jurisprudence portant sur les mandamus indique diverses techniques grace auxquelles les 
tribunaux ponderent des interets opposes. Toute tentative de s'engager dans la ponderation des inten�ts 
doit s'effectuer clans un respect rigoureux des regles de droit. Compte tenu de la jurisprudence 
pertinente, il fallait conclure que la Cour a le pouvoir discretionnaire de refuser un mandamus en se 
fondant sur la balance des inconvenients. La jurisprudence indique trois categories de cas ou le critere 
de la balance des inconvenients a ete implicitement reconnu. II s'agit tout d'abord des cas ou le chaos 
OU les COUtS administratifs qui resulteraient de l'octroi d'une telle ordonnance sont evidents et 
inacceptables. Le deuxieme motif de refuser un mandamus semble exister clans les cas ou l'on 
considere que les risques possibles pour la sante et la securite publiques sont plus importants que le 
droit d'un individu de poursuivre ses interets personnels ou economiques. En l'espece, il n'etait 
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nullement question de chaos administratif ou de la securite et de la sante publiques. La troisieme 
tendance jurisprudentielle tente simplement d'etablir un principe permettant de determiner si un 
proprietaire foncier a acquis un droit a un permis de construire en attendant !'approbation d'un 
reglement modificateur. Ce principe n'est pas pertinent pour l'espece ni pour la question du pouvoir 
discretionnaire de la Cour de refuser un mandamus en se fondant sur la balance des inconvenients. Il 
n'y avait juridiquement parlant aucune raison d'appliquer le critere de la "balance des inconvenients" 
pour refuser a Apotex l'ordonnance qu'elle sollicitait. 

4) Le Reglement sur les medicaments brevetes interdit la delivrance d'un ADC pour les drogues "liees 
a des brevets" .  Ses paragraphes 5( 1 )  et (2) concernent les PDN deposees avant le 1 2  mars 1 993 . Bien 
que les ADC et les droits decoulant d'un brevet soient lies, ils n'ont jamais dependu mutuellement les 
uns des autres. En fait, Merck tente d'obtenir une iajonction interlocutoire contre Apotex relativement 
a la contrefa9on possible d'un brevet sans avoir a remplir les conditions legales prealables pour l'octroi 
d'une telle reparation. On ne peut pas considerer qu'une ordonnance de mandamus est un moyen qui 
"facilite" la contrefa9on du brevet. Le Reglement sur les medicaments brevetes ne touche pas en soi la 
procedure. La fixation d'un critere voulant qu'un ADC ne puisse etre delivre relativement a une PDN 
liee a un brevet constitue manifestement un changement de fond dans la loi et elle est done assujettie 
aux regles d'interpretation legislative applicables aux lois visant a modifier des droits acquis. Les 
paragraphes 5( 1 ) et (2) n'ont manifestement pas pour objet de depouiller des personnes de leurs droits 
acquis; ils sont au mieux ambigus. Meme si le Parlement a le pouvoir d'adopter une loi retroactive, 
depouillant ainsi des personnes d'un droit acquis, le Reglement sur les medicaments brevetes ne 
pouvait retirer des droits acquis a mains que les dispositions legislatives habilitantes, c'est-a-dire la 
Loi sur les brevets ou le projet de loi C-9 1 ,  n'autorisent implicitement ou explicitement de tels 
empietements. Le projet de loi C-9 1  ne renferme aucune disposition permettant expressement que des 
reglements portent atteinte a des droits acquis ou existants, sauf en ce qui concerne les licences 
obligatoires accordees apres le 20 decembre 1 99 1 . 

5) La disposition attributive de preponderance figurant dans le projet de loi C-9 1 n'a pas supprime la 
competence de la Cour. On ne pouvait pas affirmer que le paragraphe 5 5 .2(5) de la Loi sur les brevets 
prevalait sur !'article 1 8  de la Loi sur la Cour federale, et ce paragraphe ne pouvait pas etre interprete 
comme une clause privative protegeant le ministre et les dispositions legislatives pertinentes contre un 
controle judiciaire. 

Lois et reglements 

Clean Water Act, R.S.A. 1 980, ch. C- 1 3 ,  art. 3 .  
Code criminel, S .R.C. 1 970, ch. C-34. 
Loi de 1 977 modifiant le droit penal, S.C. 1 976-77, ch. 5 3 .  
Loi de 1 992 modifiant la Loi sur les brevets, L.C. 1 993,  ch. 2 ,  art. 3 ,  4 ,  1 2( 1  ) .  
Loi des brevets, S . C .  1 923, ch. 23 , art. 1 7 . 
Loi des mesures de guerre, 1 9 1 4, S .C.  1 9 14  (2e sess.), ch. 2 .  
Loi d'interpretation, S .R.C. 1 952, ch. 1 58 .  
Loi d'interpretation, S .C.  1 967-68 ,  ch. 7, art. 36c), 37c) . 
Loi d'interpretation, L.R.C. ( 1 985), ch. I -2 1 ,  art. 44c). 
Loi sur la Cour federale, L.R.C .  ( 1 985), ch. F-7, art. 1 8  (mod. par L.C.  1 990, ch. 8, art. 4). 
Loi sur les aliments et drogues, L.R.C. ( 1 985), ch. F-27. 
Loi sur les brevets, S .R.C. 1 952, ch. 203 , art. 4 1 (3) (mod. par S .C.  1 968-69, ch. 49, art. 1 ) .  
Loi sur les brevets, L.R.C. ( 1 985), ch. P-4, art. 39(4),( 1 4), 5 5 .2 (edicte par L.C.  1 993,  ch. 2, art. 4) . 
Ordonnances et reglements concernant les brevets d'invention faits en vertu de la Loi sur les mesures 
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de guerre, 1 9 14,  ( 1 9 1 4),  48 La Gazette du Canada 1 1 56 .  
Reglement sur les aliments et  drogues, C .R.C. ,  ch .  870, art. C.08 .002 (mod. par DORS/85- 143 ,  art. 1 ), 
C .08 .004 (mod. idem, art. 3 ,  DORS/88-257, art. 1 ) .  
Reglement sur les medicaments brevetes (avis de  conformite), DORS/93- 1 33 ,  art. 5 ,  6, 7( 1 ) . 
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Pfizer Canada Inc . c. Ministre de la Sante nationale et du B ien-etre social et autre ( 1 986),  12 C.P .R. 
(3d) 438 (C.A.F); autorisation de pourvoi a la C .S .C .  refusee ( 1 987), 14 C .P.R. (3d) 447; 76 N.R. 397; 
Glaxo Canada Inc. c .  Canada (Ministre de la Sante nationale et du Bien-etre social), [ 1 988]  1 C.F. 
422; ( 1 987), 43 D.L.R. (4th) 273 ; 1 6  C .I .P.R. 5 5 ;  1 8  C .P .R. (3d) 206; 1 6  F .T.R. 8 1 ;  motifs 
supplementaires ( 1 988),  1 9  C.I .P .R. 1 20;  1 9  C.P.R. (3d) 374 ( I re inst.) ;  confirmee par ( 1 990), 68 
D .L.R. (4th) 76 1 ;  3 1  C .P.R. (3d) 29; 1 07 N.R. 1 95 (C.A.F.); 
O'Grady c .  Whyte, [ 1 983] 1 C.F. 7 1 9 ;  ( 1 982), 1 3 8  D .L .R. (3d) 1 67;  42 N.R. 608 (C.A.); 
Karavos v. Toronto & Gillies, [ 1 948] 3 D.L.R. 294; [ 1 948] O.W.N. 1 7  (C.A. Ont.); 
Distribution Canada Inc. c .  M.R.N. ,  [ 1 99 1 ]  1 C.F. 7 1 6; ( 1 990), 46 Admin. L.R. 34; 39 F.T.R. 1 27 ( I re 
inst.) ;  confirmee par [ 1 993] 2 C .F .  26 (C.A.); 
Reg.  v.  Anderson; Ex parte Ipec-Air Pty. Ltd. ( 1 965), 1 1 3 C.L.R. 1 77 (H.C. Aust.); 
Martinoff c.  Gossen, [ 1 979] 1 C.F.  327 ( I re inst.); 
Lemyre c. Trudel, [ 1 978] 2 C.F.  453 ; ( 1 978), 4 1  C.C.C.  (2d) 373 ( I re inst .) ;  confirmee par [ 1 979] 2 
C.F.  3 62;  ( 1 979), 49 C.C.C.  (2d) 1 88 (C.A.); 
Abell v. Commissioner of Royal Canadian Mounted Police ( 1 979), 49 C.C.C. (2d) 1 93 ;  3 Sask. R. 
1 8 1  (C.A.); 
Re Central Canada Potash Co. Ltd. et al. and Minister of Mineral Resources for Saskatchewan ( 1 972), 
30 D .L.R. (3d) 480; [ 1 972] 6 W.W.R. 62 (B.R. Sask.) ;  confirmee par ( 1 973), 32 D.L.R. (3d) 1 07;  
[ 1 973] 1 W.W.R. 1 93 (C.A. Sask.) ;  pourvoi a la C .S .C .  rejete ( 1 973), 3 8  D .L.R. (3d) 3 1 7; ( 1 973] 2 
W.W.R. 672; 
Fitzgerald v. Muldoon, [ 1 976] 2 N.Z.L.R. 6 1 5  (C.S .). 

Decisions citees : 
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Apotex Inc. c. Procureur general du Canada et autre ( 1 986), I 1 C.P.R. (3d) 43 ;  1 0  F .T.R. 27I (C.F. 
I re inst.); demande de reexamen rejetee (I 986), l I C.P.R. (3d) 62 (C.F. I re inst.); confirmee par 
( I  986), I 2  C .P.R. (3d) 95 ;  77 N.R. 7 I  (C.A.F.) ;  autorisation de pourvoi a la C.S .C. refusee ( 1 987), 1 4  
C.P.R. (3d) 447; 
Apotex Inc. c. Canada (Procureur general) et autre (I 993), 59 F.T.R. 85 (C.F. I re inst.) ;  
C .E .  Jamieson & Co.  (Dominion) c .  Canada (Procureur general), [ I  988] 1 C .F .  590 ;  ( 1 987), 46 D.L.R. 
(4th) 5 82;  37  C.C.C. (3d) I 93 ;  I 2  F.T.R. I 67 ( I re inst.) ;  
Mensinger c. Canada (Ministre de l'Emploi et  de l'Immigration), [ I  987] I C .F .  59;  ( I  986), 24 C .R.R. 
260; 5 F.T.R. 64 ( I re inst.); 
Ministre de l'Emploi et de l'Immigration c. Hudnik, [ 1 980] 1 C.F. I 80; ( 1 979), I 03 D.L.R. (3d) 308 
(C.A.); 
Jefford c. Canada, [ I 988] 2 C.F. 1 89 ;  ( 1 988), 47 D.L.R. (4th) 32 1 ;  28 C .L.R. 266 (C.A.); 
Winegarden c. Commission de la fonction publique et Canada (Ministre des Transports) ( 1 986), 5 
F.T.R. 3 1 7  (C.F. I re inst.); 
Rossi c. La Reine, [I 974] 1 C .F. 53 1 ;  ( 1 974), I 7 C.C.C. (2d) I ( I re inst .) ;  
Federation canadienne de la faune Inc. c .  Canada (Ministre de l'Environnement), [ I  989] 3 C.F. 309;  
[ I  989] 4 W.W.R. 526; ( I  989),  37  Admin. L.R. 39;  3 C.E.L.R. (N.S .) 287;  26 F.T.R. 245 ( I re inst.); 
confirmee par [I 990] 2 W.W.R. 69;  ( 1 989), 38 Admin. L.R. 1 3 8; 4 C.E.L.R. (N.S .) I ;  99 N.R. 245 
(C.A.F.); 
Bedard c. Service correctionnel du Canada, [I 984] I C.F. I 93 ( I re inst.); 
Carota c. Jamieson, [ I  979] I C.F.  735 ( I re inst.) ;  confirmee par [I 980] I C.F. 790 (C.A.); 
Nguyen c .  Canada (Ministre de l'Emploi et de l'Immigration), [I 994] 1 C.F. 232 (C.A.); 
La compagnie Rothmans de Pall Mall Canada Limitee c. Le ministre du Revenu national (No 1 ) ,  
[ I  976] 2 C .F .  500 ;  ( 1 976), 67 D.L.R. (3d) 505;  [ I  976] C.T.C. 339 ;  1 0  N.R. I 53 (C.A.); 
Secunda Marine Services Ltd. c. Canada (Ministre des Approvisionnements et Services) ( 1 989), 3 8  
Admin. L.R. 287; 27 F.T.R. I 6 I  (C.F. I re inst.); 
Szoboszloi c .  Directeur general des elections du Canada, [ I  972] C.F. 1 020 ( I re inst.); 
Hutchins c. Canada (Commission nationale des liberations conditionnelles), [I 993] 3 C.F. 505 (C.A.); 
Thorson c. Procureur general du Canada et autres, [I 975] I R.C.S .  1 38 ;  ( 1 974), 43 D.L.R. (3d) I ;  1 
N.R. 225 ;  
Nova Scotia Board o f  Censors c .  McNeil, [ I  976] 2 R.C.S.  265 ; ( 1 975), I 2  N.S.R. (2d) 85 ;  5 5  D.L.R. 
(3d) 632; 32 C.R.N.S.  376 ;  5 N.R. 43 ; 
Ministre de la Justice du Canada et autre c. Borowski, [ I 9 8 I ]  2 R.C.S .  575 ;  ( I 98 1 ), I 30 D.L.R. (3d) 
588 ;  [ I  982] 1 W.W.R. 97; I 2  Sask.R. 420; 64 C.C.C. (2d) 97; 24 C.P.C. 62; 24 C.R. (3d) 3 52 ;  3 9  
N.R. 33 1 ;  
Finlay c. Canada (Ministre des Finances), [ 1 986] 2 R.C.S .  607; ( 1 986), 3 3  D.L.R. (4th) 32 1 ;  [ I 987] I 
W.W.R. 603 ; 23 Admin. L.R. I 97; 1 7  C.P.C. (2d) 289; 7 I  N.R. 338 ;  
Bhatnager c. Ministre de  l'Emploi et de  l'Immigration, [ I  985 ]  2 C.F. 3 1 5  ( I re inst.); 
Commission sur les pratiques restrictives du commerce c .  Directeur des enquetes et recherches 
nomme en vertu de la Loi relative aux enquetes sur les coalitions, [ I  983] 2 C.F.  222; ( I  983),  I 45 
D.L.R. (3d) 540; 70 C.P.R. (2d) 145 ;  48 N.R. 305 (C.A.); infirmant [ I  983] I C.F. 520; ( 1 982), I 42 
D.L.R. (3d) 3 3 3 ;  67 C.P.R. (2d) I 72 ( l re inst.); 
Maple Lodge Farms Ltd. c. Le gouvernement du Canada, [ 1 980] 2 C.F.  458 ( I re inst.); confirmee par 
Maple Lodge Farms Ltd. c. R. , [ 1 98 I ]  I C.F. 500; ( 1 980), 1 I 4  D.L.R. (3d) 634; 42 N.R. 3 1 2 (C.A.); 
confinnee par Maple Lodge Farms Ltd. c. Le gouvernement du Canada, [I 982] 2 R.C.S .  2 ;  ( 1 982), 
1 3 7  D.L.R. (3d) 5 5 8 ;  44 N.R. 3 54; 
Kahlon c. Canada (Ministre de l'Emploi et de l'Immigration), [ 1 986] 3 C.F. 3 86;  ( 1 986), 30  D.L.R. 
(4th) 1 57; 26 C.R.R. I 52 (C.A.); 
Harelkin c. Universite de Regina, [ 1 979] 2 R.C.S.  56 I ;  ( 1 979), 96 D.L.R. (3d) I 4; [ 1 979] 3 W.W.R. 
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676; 26 N.R. 364 ;  
Canada (Verificateur general) c .  Canada (Ministre de l'Energie, des Mines et des Ressources), [ 1 9 87] 
1 C.F. 406; ( 1 987), 3 5  D.L.R. (4th) 693 ; 27 Admin. L.R. 79; 73 N.R. 24 1 (C.A.); appel rejete [ 1 989] 2 
R.C.S .  49; ( 1 989),  6 1  D.L.R. (4th) 604; 97 N.R. 24 1 ;  
Friends of the Oldman River Society c. Canada (Ministre des Transports), [ 1 990] 2 C .F. 1 8 ;  ( 1 990), 
68 D .L.R. (4th) 375 ;  [ 1 99 1 ]  1 W.W.R. 3 52; 76 Alta. L.R. (2d) 289;  5 C.E.L.R. (N.S.)  1 ;  1 08 N.R. 24 1 
(C.A.); confirmee par [ 1 992] 1 R.C.S.  3 ;  ( 1 992), 8 8  D.L.R. (4th) 1 ;  [ 1 992] 2 W.W.R. 1 93 ;  84 Alta. 
L .R. (2d) 1 29 ;  3 Admin. L .R. (2d) 1 ;  7 C.E.L.R. (N.S .) 1 ;  1 32 N.R. 32 1 ; 
Landreville c .  La Reine, [ 1 973] C.F. 1 223 ; ( 1 973), 4 1  D.L.R. (3d) 574 ( I re inst.) ; 
Beauchemin c .  Commission de l'emploi et de l'immigration du Canada ( 1 987), 1 5  F .T.R. 83  (C.F. l re 
inst.); 
Penner c. La Commission de delimitation des circonscriptions electorales (Ont.), [ 1 976] 2 C.F. 6 1 4  
( I re inst.) ;  
Haines v. Attorney General of Canada ( 1 979), 32 N.S.R. (2d) 27 1 ;  54 A.P.R. 27 1 ;  47 C.C.C. (2d) 548 
(C.A.) ;  
Conseil de la tribu Carrier-Sekani c. Canada (Ministre de !'Environnement), [ 1 992] 3 C .F. 3 1 6  (C.A.); 
Toronto Corporation v. Roman Catholic Separate Schools Trustees, [ 1 926] A.C. 8 1  (C.P.); 
Re Hall and City of Toronto et al. ( 1 979), 23 O.R. (2d) 86; 94 D.L.R. (3d) 750; 8 M.P.L.R. 1 55 ;  1 0  
R.P.R. 1 29 (C.A.); 
Howard Smith Paper Mills Ltd. et al. v. The Queen, [ 1 957] R.C.S.  403 ; ( 1 957), 8 D .L.R. (2d) 449; 
1 1 8 C.C.C. 32 1 ;  29 C.P.R. 6; 26 C .R. l ;  
Gardner v. Lucas ( 1 878), 3 App. Cas. 5 82 (H.L.); 
De Roussy v. Nesbitt ( 1 920), 53  D.L.R. 5 1 4  (C.A. Alb.);  
Angus c. Sun Alliance compagnie d'assurance, [ 1 988] 2 R.C.S .  256; ( 1 988), 65 O.R. (2d) 63 8 ;  52 
D .L.R. (4th) 1 93 ;  34 C.C.L.T. 237; 47 C.C.L.T. 39; [ 1 988] I .L.R. 1 -2370; 9 M.V.R. (2d) 245 ;  87 N.R. 
200; 30  O.A.C. 2 1 0; 
Gustavson Drilling ( 1 964) Ltd. c. Le ministre du Revenu national, [ 1 977] 1 R.C.S.  27 1 ;  ( 1 975), 66 
D .L.R. (3d) 449; [ 1 976] C .T.C . 1 ;  75 D .T.C. 545 1 ;  7 N.R. 40 1 ;  
Procureur general du Quebec c .  Tribunal de !'expropriation et autres, [ 1 986] 1 R.C.S .  732; ( 1 986), 66 
N.R. 3 80;  
Venne c .  Quebec (Commission de protection du territoire agricole), [ 1 989] 1 R.C.S .  880;  ( 1 989), 95 
N.R. 335 ;  24 Q.A.C. 1 62;  4 R.P.R. (2d) 1 ;  
Lorac Transport Ltd. c .  Atra (Le), [ 1 987] 1 C .F. 1 08 ;  ( 1 986), 28 D .L.R. (4th) 309;  69 N.R. 1 83 ;  
Northern & Central Gas Corp. c .  L'Office national de l'energie, [ 1 97 1 ]  C.F.  149 ;  ( 1 97 1 ), 26 D.L.R. 
(3d) 1 74; [ 1 97 1 ]  4 W.W.R. 4 1 3  ( I re inst.); 
Le ministre du Revenu national c. Gustavson Drilling ( 1 964) Ltd., [ 1 972] C.F. 92; [ 1 972] C.T.C. 8 3 ;  
( 1 972), 72 D.T.C. 6068 ( I re inst .) ;  
Zong c. Le commissaire des penitenciers, [ 1 976] 1 C .F.  657; ( 1 975), 29 C.C.C. (2d) 1 1 4 ;  10 N.R. 1 
(C.A.). 
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APPEL et APPEL INCIDENT formes contre une decision de la Section de premiere instance ((1 993), 
49 C.P.R. (3d) 1 6 1 ; 66 F.T.R. 36 (C.F. l re inst.)) qui a accueilli la demande de mandamus visant a 
obliger le ministre de la Sante nationale et du Bien-etre social a delivrer un avis de conformite 
relativement a une drogue generique, et qui a rejete la demande de prohibition presentee par les 
appelantes. Appel et appel incident du ministre rejetes. 

Avocats: 

W. Ian C. Binnie, c.r. , et William H. Richardson pour les appelantes (intimees). 
Harry B. Radomski et Richard Naiberg pour l'intimee (requerante) Apotex Inc. 
H. Lome Murphy, c.r . ,  et Steve J. Tenai pour les intimes (intimes) le procureur general du Canada et 
le ministre de la Sante nationale et du Bien-etre social. 

Procureurs : 

McCarthy Tetrault, Toronto, pour les appelantes (intimees). 
Goodman & Goodman, Toronto, pour l'intimee (requerante) Apotex Inc. 
Le sous-procureur general du Canada pour les intimes (intimes) le procureur general du Canada et le 
ministre de la Sante nationale et du Bien-etre social . 

Ce qui suit est la version frarn;aise des motifs du jugement rendus par 

1 LE JUGE ROBERTSON, J.C.A. :-- L'intimee, Apotex Inc. ("Apotex"), fabrique et distribue des 
drogues "generiques" .  Cela signifie qu'elle fabrique et distribue des drogues qui ont ete con9ues, 
elaborees et lancees sur le marche par des societes " innovatrices" .  Apotex a demande une ordonnance 
de mandamus enjoignant au ministre de la Sante nationale et du Bien-etre social ("le ministre") de lui 
delivrer un avis de conformite ("ADC") pour l'Apo-Enalapril, son produit generique de l'enalapril. 

'Munie d'un ADC, Apotex aurait pu commercialiser l'Apo-Enalapril pour concurrencer directement le 
produit "VASOTEC" ,  marque de commerce sous laquelle les appelantes, Merck & Co., Inc. et Merck 
Frosst Canada Inc. ("Merck"),  fabriquent et vendent l'enalapril. 

2 Merck, societe pharmaceutique "innovatrice",  est la principale compagnie pharmaceutique au 
Canada en terme de chiffre d'affaires .  Sa drogue, V ASOTEC , est utilisee pour le traitement de 
l'insuffisance cardiaque globale ainsi que de !'hypertension; elle est le produit pharmaceutique le plus 
vendu au Canada; en effet, ses ventes representent environ 1 40 millions sur les 400 millions de 
revenus annuels de Merck. II n'est done pas etonnant que Merck ait sollicite une ordonnance 
interdisant au ministre de delivrer un ADC a Apotex. Les demandes de mandamus et d'ordonnance de 
prohibition ont ete regroupees par suite d'une ordonnance de la Cour et entendues en meme temps. 
Apotex a obtenu gain de cause et c'est pourquoi l'affaire nous a ete soumise pour examen. 
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t237 
3 Ce n'est pas la premiere fois que les interets economiques opposes de societes pharmaceutiques 
canadiennes de produits generiques et innovateurs se heurtent: voir, par exemple, Pfizer Canada Inc. 
c. Ministre de la Sante nationale et du B ien-etre social et autre ( 1 986), 1 2  C .P.R. (3d) 438  (C.A.F.); 
autorisation de pourvoi devant la Cour supreme refusee ( 1 987) ,  14 C .P.R. (3d) 447; Glaxo Canada 
Inc .  c .  Canada (Ministre de la Sante nationale et du B ien-etre social), [ 1 988] 1 C.F.  422 ( I re inst.);  
motifs supplementaires a ( 1 988), 1 9  C.I .P.R. ( 1 20 (C.F. l re inst.) ;  decision confirmee par ( 1 990), 68 
D .L.R. (4th) 76 1 (C.A.F.); et  Apotex Inc. c. Procureur general du Canada et  autre ( 1 986), 1 1  C.P.R. 
(3d) 43 (C.F. l re inst.); demande de reexamen rejetee ( 1 986), 1 1  C .P.R. (3d) 62; confirmee par 
( 1 986), 1 2  C.P.R. (3d) 95 (C.A.F.); autorisation de pourvoi devant la Cour supreme du Canada 
refusee ( 1 987) ,  1 4  C .P .R. (3d) 447. 

4 Cependant, le present appel est davantage qu'un simple af:frontement en matiere de droit prive au 
sujet des interets economiques et medicaux des Canadiens. Le Parlement semblait avoir regle au 
moins l'un des elements de cette question lorsqu'il a adopte la Loi de 1 992 modifiant la Loi sur les 
brevets, L.C.  1 993,  ch. 2, modifiant la [Loi sur les brevets] L.R.C. ( 1 985),  ch. P-4 ("projet de loi 
C-91 "), afin d'empecher les societes pharmaceutiques de produits generiques, comme Apotex, de 
s'approprier les resultats de la recherche et des decouvertes de societes innovatrices, comme Merck. 
La principale question que nous devons examiner en l'espece est l'effet du projet de loi C-9 1 sur ce 
qui est, selon Apotex, un droit acquis a l'ADC. L'adoption du projet de loi C-9 1 entre la date du depot 
par Apotex de sa demande de mandamus et celle a laquelle elle a ete entendue ainsi que !'omission du 
ministre de delivrer un ADC pour l'Apo-Enalapril ont constitue les catalyseurs d'ordre juridique qui 
ont amene Apotex et Merck a s'affronter dans les salles d'audiences des sections de premiere instance 
et d'appel de la Cour. 

5 En plus d'examiner les conditions habituelles de delivrance d'un mandamus, la Cour doit 
determiner si le ministre pouvait refuser l'ADC en se fondant sur les dispositions du projet de loi C-9 1 
qui n'avaient pas encore fait l'objet d'une proclamation. Subsidiairement, il lui faut determiner si le 
retard occasionne par la necessite d'obtenir un avis juridique sur la legalite de delivrer l'ADC a 
empeche Apotex d'acquerir un droit a l'ADC. Maintenant que le projet de loi C-9 1 est devenu loi, 
Merck soutient qu'Apotex doit respecter ses dispositions qui, si elles sont applicables, lui refusent 
clairement ce qu'elle demande. Merck soutient en outre que la Cour a le pouvoir discretionnaire de 
refuser un mandamus lorsque celui-ci aurait pour effet d'aller "a l'encontre de la volonte du 
Parlement" .  Par cet argument, elle invite la Cour a tenir compte de ce qu'on a appele le critere de la 
"balance des inconvenients" pour apprecier la demande de mandamus presentee par Apotex. Ces 
questions, parmi les autres qui ont ete soulevees, ne peuvent etre examinees qu'en fonction du cadre 
legislatif existant a l'epoque ou Apotex a presente sa demande d'ADC et en fonction du cadre 
legislatif actuel . 

LE CADRE LEGISLA TIF 

6 Le present appel repose en partie sur la portee du pouvoir discretionnaire confere au ministre par 
la Loi sur les aliments et drogues, L.R.C. ( 1 985) ch. F-27 (la "LAD"),  et les reglements pris 
conformement a cette Loi (le Reglement sur les aliments et drogues [C.R.C. ,  ch. 870] ou "RAD"). 
C'est la Direction generale de la protection de la sante du Ministere de la Sante nationale et du Bien­
etre social (la "DGPS") qui est principalement chargee de l'application de la LAD. 

7 Suivant la LAD, le ministre doit s'assurer que les "drogues nouvelles" sont conformes aux normes 
de sante et d'innocuite. L'article C.08 .001 du RAD porte qu'une " drogue nouvelle" est une drogue qui 
renferme une substance qui n'a pas ete vendue au Canada pendant assez longtemps et en quantite 
suffisante pour etablir son innocuite et son efficacite. 
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8 Une "drogue nouvelle" doit subir des epreuves rigoureuses avant de pouvoir etre vendue. Le 
fabricant de la drogue doit remettre a la DGPS une presentation de drogue nouvelle ("PDN") 
indiquant notamment les proprietes curatives et les ingredients de la drogue ainsi que Ies methodes de 
fabrication et de purification. La PDN contient egalement les resultats des epreuves cliniques qui ont 
ete effectuees par le fabricant et qui confirment l'innocuite et l'efficacite de la drogue. Des equipes 
multidisciplinaires de la Direction des medicaments de la DGPS examinent tous les elements de la 
PDN. Un ADC ne sera delivre que si la drogue est jugee a la fois efficace et sans danger pour les 
humains. Les dispositions pertinentes [C.08 .002 (mod. par DORS/85 - 143 ,  art. 1 ), C .08 .004 (mod. ,  
idem, art. 3, DORS/88-257, art. l )] du RAD portent: 

C.08 .002. ( 1 )  Est interdite la vente et l'annonce pour la vente d'une 
drogue nouvelle, a mains que 

a) le fabricant n'ait, relativement a cette drogue nouvelle, depose en 
double aupres du Ministre une presentation de drogue nouvelle dont le 
contenu satisfait le Ministre; 

b) le Ministre n'ait delivre, a ce fabricant de la drogue nouvelle un avis de 
conformite relativement a la drogue nouvelle qui fait l'objet de la 
presentation de drogue nouvelle, par application de !'article C.08 .004; 

c) l'avis de conformite ne soit pas suspendu par application de !'article 
C.08.006 . . .  

C.08.004. ( 1 )  Apres avoir termine l'examen d'une presentation de 
drogue nouvelle ou d'un supplement a une telle presentation, le Ministre doit 

a) si la presentation ou le supplement est conforme aux dispositions des 
articles C.08 .002 ou C.08.003,  suivant le cas, ou a celles de !'article 
C.08 .005 . l ,  delivrer un avis de conformite . . .  [Non souligne clans le 
texte original. ]  

9 Avant la proclamation du projet de loi C-9 1 ,  une societe pharmaceutique de produits generiques 
pouvait obtenir du commissaire aux brevets une licence obligatoire l'autorisant a annoncer, a fabriquer 
et a vendre toute drogue pour laquelle un ADC avait ete delivre. Meme si la societe etait tenue de 
verser des redevances a la societe ayant cree la drogue, elle pouvait vendre celle-ci malgre les droits 
de brevet conferes a la societe qui l'avait elaboree. C'est le paragraphe 39( 4) de la Loi sur les brevets, 
L.R.C. ( 1 985), ch. P-4 (la "Loi sur les brevets") qui s'appliquait dans ce cas : 

39 .  

( 4)  Si ,  dans le  cas d'un brevet portant sur une invention destinee a des 
medicaments OU a la preparation OU a la production de medicaments, OU 

susceptible d'etre utilisee a de telles fins, une personne presente une demande 
pour obtenir une licence en vue de faire l'une ou plusieurs des choses 
suivantes comme le specifie la demande: 

a) lorsque !'invention consiste en un procede, utiliser !'invention pour la 
preparation OU la production de medicaments, importer tout 
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medicament dans la preparation OU la production duquel !'invention a 
ete utilisee OU vendre tout medicament dans la preparation OU la 
production duquel !'invention a ete utilisee; 

b) lorsque !'invention consiste en autre chose qu'un procede, importer, 
fabriquer, utiliser OU vendre l'invention pour des medicaments OU pour 
la preparation OU la production de medicaments, 

le commissaire accorde au demandeur une licence pour faire les choses 
specifiees dans la demande a !'exception de celles pour lesquelles il a, le cas 
echeant, de bonnes raisons de ne pas accorder une telle licence. 

10 Le paragraphe 3 9( 1 4) de la Loi sur les brevets exigeait que le commissaire aux brevets informe 
le Ministere de la Sante nationale et du Bien-etre social de toutes les demandes de licences 
obligatoires. Il y avait done un " lien" entre les ADC et les droits de brevet. 

1 1  Le projet de loi C-9 1 avait pour objet de proteger les droits des societes pharmaceutiques 
innovatrices de distribuer et de vendre des medicaments brevetes, et il constitue un changement 
radical de la politique gouvernementale adoptee par le Parlement en 1 923 : voir la Loi des brevets, 
S .C.  1 923 , ch. 23,  art. 1 7, mais comparer avec l'arrete en conseil relatif aux brevets d'invention 
detenus par des citoyens de pays ennemis [Ordonnanes et reglements concernant les brevets 
d'invention faits en vertu de la Loi des mesures de guerre 1 9 1 4] ,  C.P.  1 9 1 4-2436, La Gazette du 
Canada, 1 0  octobre 1 9 14, pris conformement a la Loi des mesures de guerre, 1 9 1 4, S .C.  1 9 1 4  (2e 
sess.), ch. 2. Le projet de loi C-9 1 a ete presente devant la Chambre des communes le 23 juin 1 992 et 
il est passe en troisieme lecture le 1 0  decembre 1 992. Il a rec;u la sanction royale le 4 fevrier 1 993 1• 

12 Les effets immediats du projet de loi C-9 1 sont bien connus. L'article 3 a abroge les dispositions 
de la Loi sur les brevets relatives a l'octroi de licences obligatoires tandis que le paragraphe 1 2( 1 )  a 
annule toutes les licences obligatoires accordees depuis le 20 decembre 1 99 1  : 

1 2 . ( 1 )  Toute licence accordee au titre de l'article 39  de la loi 
anterieure le 20 decembre 1 99 1  ou apres cesse d'etre valide a l'expiration du 
j our precedant la date d'entree en vigueur et les droits et privileges acquis au 
titre de cette licence ou de la loi anterieure relativement a cette licence 
s'eteignent. 

13 L'article 4 du projet de loi ajoute l'article 5 5 .2 a la Loi sur les brevets. Le paragraphe 55 .2(4) 
autorise le gouverneur en conseil a prendre des reglements concernant, notamment, la delivrance des 
ADC: 

5 5 .2 . . .  

(4) Afin d'empecher la contrefac;on de brevet d'invention par 
l'utilisateur, le fabricant, le constructeur ou le vendeur d'une invention 
brevetee au sens des paragraphes ( 1 )  ou (2), le gouverneur en conseil peut 
prendre des reglements, notamment: 

a) fixant des conditions complementaires necessaires a la delivrance, en 
vertu de lois federales regissant !'exploitation, la fabrication, la 
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construction ou la vente de produits sur lesquels porte un brevet, 
d'avis, de certificats, de permis OU de tout autre titre a quiconque n'est 
pas le brevete; 

b) concernant la premiere date, et la maniere de la fixer, a laquelle un 
titre vise a l'alinea a) peut etre delivre a quelqu'un qui n'est pas le 
brevete et a laquelle elle peut prendre effet; 

c) concernant le reglement des litiges entre le brevete, ou l'ancien titulaire 
du brevet, et le demandeur d'un titre vise a l'alinea a), quant a la date a 
laquelle le titre en question peut etre delivre OU prendre effet; 

d) conferant des droits d'action.devant tout tribunal competent concernant 
les litiges vises a l'alinea c ) ,  les conclusions qui peuvent etre 
recherchees, la procedure devant ce tribunal et les decisions qui 
peuvent etre rendues; 

e) sur toute autre mesure concernant la delivrance d'un titre vise a l'alinea 
a) lorsque celle-ci peut avoir pour effet la contrefa9on de brevet. 

14  Le 1 2  fevrier 1 993,  le gouverneur en conseil a decide que le projet de loi C-9 1 ,  a !'exception de 
l'article 55 .2, entrerait en vigueur le 1 5  fevrier. Le 1 2  mars 1 993, cet article ainsi que le Reglement sur 
les medicaments brevetes (avis de conformite), DORS/93- 1 3 3  (le "Reglement sur les medicaments 
brevetes"), sont entres en vigueur. 

15  Le Reglement sur les medicaments brevetes interdit la delivrance d'un ADC pour les drogues 
"liees a des brevets" .  Une drogue " liee a un brevet" est une drogue pour laquelle un ADC ainsi qu'un 
brevet non expire ont ete delivres. Le brevet peut viser soit la drogue elle-meme soit la fa9on d'utiliser 
la drogue pour traiter une maladie. 

16  Les paragraphes 5 ( 1 )  et (2) du Reglement sur les medicaments brevetes concernent les PDN 
deposees avant le 1 2  mars 1 993 (c'est-a-dire la date a laquelle le Reglement est entre en vigueur) et ils 
portent ce qui suit: 

5 .  ( 1 )  Lorsqu'une personne depose ou, avant la date d'entree en vigueur 
du present reglement, a depose une demande d'avis de conformite a l'egard 
d'une drogue et souhaite comparer cette drogue a une drogue qui a ete 
commercialisee au Canada aux termes d'un avis de conformite delivre a la 
premiere personne et a l'egard duquel une liste de brevets a ete soumise ou 
qu'elle souhaite faire un renvoi a la drogue citee en second lieu, elle doit 
indiquer sur sa demande, a l'egard de chaque brevet enumere dans la liste: 

a) soit une declaration portant qu'elle accepte que l'avis de conformite ne 
sera pas delivre avant !'expiration du brevet; 

b) soit une allegation portant que, selon le cas : 

(i) la declaration faite par la premiere personne aux termes de 
l'alinea 4(2)b) est fausse, 

(ii) le brevet est expire, 
(iii) le brevet n'est pas valide, 
(iv) aucune revendication pour le medicament en soi ni aucune 

revendication pour !'utilisation du medicament ne seraient 
contrefaites advenant }'utilisation, la fabrication, la construction 
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ou la vente par elle de la drogue faisant l'objet de la demande 
d'avis de conformite. 

(2) Lorsque, apres le depot par la seconde personne d'une demande 
d'avis de conformite mais avant la delivrance de cet avis, une liste de brevets 
est soumise ou modifiee aux termes du paragraphe 4(5) a l'egard d'un brevet, 
la seconde personne doit modifier la demande pour y inclure, a l'egard de ce 
brevet, la declaration ou !'allegation exigee par le paragraphe ( 1 ) . 

Le paragraphe 7( 1 )  du Reglement sur les medicaments brevetes interdit au ministre de delivrer un 
ADC aux societes pharmaceutiques de produits generiques qui ne se sont pas confonnees a !'article 5 
dudit Reglement. 

1 7  L'une des principales questions en appel est de savoir si les dispositions citees plus haut 
s'appliquent a la PDN d'Apotex. A cet egard, Merck signale que le Parlement a expressement insere 
dans la Loi sur les brevets une disposition speciale attributive de preponderance, le paragraphe 55 .2 
( 5), afin de renforcer explicitement l'objectif du projet de loi C-9 1 :  

55 .2 . . .  

LES FAITS 

(5) Une disposition reglementaire prise sous le regime du present 
article prevaut Sur toute disposition legislative OU reglementaire federale 
divergente. [Non souligne dans le texte original. ]  

1 8  Deux categories de faits sont en jeu en l'espece. Il semble en outre qu'un certain element la ou 
les raisons precises pour lesquelles le ministre a omis de delivrer l'ADC-a echappe a l'examen des 
parties. Nous apprecierons !'importance de cette lacune apres avoir expose les faits admis par les 
parties qui ont donne lieu au present appel. 

a) Les faits admis par les parties 

19  Le 3 juillet 1 989,  le ministre a delegue au sous-ministre adjoint ( '' SMA") et au directeur general 
de la Direction des medicaments le pouvoir de signer les ADC. Pendant toute la periode pertinente 
pour le present appel, Kent Foster etait le SMA et la seule personne a laquelle le pouvoir de signer les 
ADC avait ete delegue. 

20 Apotex a depose une PDN pour l'Apo-Enalapril le 1 5  fevrier 1 9902• Huit mois plus tard, soit le 
1 6  octobre 1 990, Merck a obtenu pour l'enalapril un brevet d'une duree de dix-sept ans, brevet qui 
devait expirer le 1 6  octobre 2007. 

21 Le projet de loi C-9 1 a re9u sa troisieme lecture le 1 0  decembre 1 992. Le 22 decembre, trente­
quatre mois apres avoir depose sa PDN, Apotex a presente contre le ministre une demande de controle 
judiciaire afin d'obtenir une ordonnance de mandamus relativement a l'ADC de l'Apo-Enalapril. 

22 Sa PDN etait incomplete lorsqu'Apotex a depose sa demande de mandamus. Le 20 juillet 1 992, 
la DGPS a informe Apotex par ecrit des lacunes de la partie de sa PDN portant sur la bio-equivalence 
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et Apotex ne lui a fourni tous les renseignements requis que le 1 1  janvier 1 993 . Apotex a egalement 
fourni les details supplementaires qui lui avaient ete demandes pour la partie portant sur la chimie et 
la fabrication. Enfin, le 2 fevrier 1 993 , la DGPS a demande des copies au propre de la monographie 
du produit et elles lui ont ete remises le 3 fevrier 1 993 . A cette date, la PDN d'Apotex satisfaisait aux 
exigences prescrites par le RAD relativement aux epreuves cliniques, a la chimie et a la fabrication. 
En d'autres termes, le 3 fevrier 1 993 ,  l'Apo-Enalapril repondait a toutes les normes scientifiques 
d'innocuite et d'efficacite requises pour qu'un ADC soit delivre. 

23 Deux evenements pe1iinents pour le present appel ont eu lieu le 4 fevrier 1 993 : le projet de loi 
C-9 1 a re9u la sanction royale et l'ADC pour l'Apo-Enalapril a ete place sur le bureau de M. Foster 
pour signature. M. Foster a reconnu que la PDN avait [Traduction] "passe le processus d'examen 
scientifique et reglementaire" et que lui-meme et le SMA de la strategie nationale sur les produits 
pharmaceutiques etaient d'avis qu'un ADC devait etre delivre. Toutefois, le chef de cabinet du 
ministre avait avise M. Foster, le 2 1 janvier 1 993,  qu'il devrait informer le ministre de toute PDN "liee 
a un brevet" en raison de !'adoption imminente du projet de loi C-9 1 . Dans une note jointe a l'ADC 
relatif a l'Apo-Enalapril, le SMA de la strategie nationale Sur les produits pharmaceutiques a laisse 
entendre que cet avis faisait partie de ceux pour lesquels le pouvoir de signature de Foster faisait 
effectivement l'objet d'une restriction. 

24 Foster n'a pas vu les documents relatifs a l'ADC avant environ 1 8  h, le 4 fevrier. Le lendemain, 
en raison de la limite qui avait ete apportee a son pouvoir et informe de la demande presentee a la 
Cour par Apotex, il a communique avec son sous-ministre. Ils ont ensemble decide de demander un 
avis juridique sur le pouvoir du ministre ou de Foster de delivrer un ADC pour l'Apo-Enalapril 
compte tenu de I' adoption du projet de loi C-9 1 .  Plus tard ce meme jour, le president de Merck a 
telephone a Foster et lui a indique qu'il devait s'abstenir de delivrer l'ADC. Le 8 fevrier 1 993 ,  le 
ministere de la Sante nationale et du Bien-etre social a demande et obtenu les avis juridiques d'avocats 
independants et d'avocats du ministere de la Justice au sujet du pouvoir du ministre de delivrer l'ADC. 
Le contenu de ces avis n'a pas ete communique parce qu'il s'agissait de renseignements confidentiels3• 

25 Entre le 1 2  et le 23 fevrier 1 993 , Merck a fait parvenir au ministre huit avis juridiques qu'elle 
avait obtenus de cabinets d'avocats prives. Ces avis confirmaient la these de Merck qui estimait qu'il 
serait inapproprie et meme illegal pour le ministre ou pour Foster de delivrer un ADC pour l'Apo­
Enalapril . Pour arriver a comprendre cette avalanche d'avis non sollicites, Foster a demande un autre 
avis juridique le 24 fevrier 1 993 . I l  a declare: 

[Traduction] Je craignais que, peu importe la mesure que je prenne ou non, 
cela n'ait pour effet d'amener le ministre a violer la loi en raison du pouvoir 
qui m'a ete delegue. J'ignorais la reponse a cette question et je voulais savoir 
ce qu'il en etait. 

26 Pour dissiper les doutes du ministre et de son personnel, Merck a produit des a vis juridiques 
supplementaires qui, pour l'essentiel, confirmaient les avis envoyes auparavant. Entre le 1 2  fevrier et 
le 5 mars 1 993 , Merck a remis au gouvemement dix-sept avis juridiques. Tous ces avis ont ete soumis 
au juge de premiere instance et a la Cour. Aucun ne corrobore la these d'Apotex qui soutient que le 
ministre n'avait pas le droit de tenir compte de la politique gouvernementale qui etait sur le point 
d'etre instauree lorsqu'il lui a refuse son ADC. 

27 Le 22 fevrier 1 993 , Merck a depose une demande de contr6le judiciaire visant notamment a 
obtenir une ordonnance de prohibition interdisant au ministre de delivrer un ADC pour l'Apo­
Enalapril .  Le 4 mars 1 993 , Apotex a presente une requete en jugement enjoignant au ministre de 
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delivrer cet ADC. Le 9 mars 1 993 , le ministre a sollicite et obtenu un ajournement de la demande 
d'Apotex jusqu'au 1 6  mars 1 9934• Le 1 2  mars 1 993,  le paragraphe 5 5 .2(4) de la Loi sur les brevets et 
le Reglement sur les medicaments brevetes sont entres en vigueur. 

28 Le 1 8  mars 1 993,  les demandes de Merck et d'Apotex ont ete regroupees a la suite d'une 
ordonnance d'un juge de premiere instance.  Elles ont ete entendues le 2 1  juin 1 993 .  Le 1 6  juillet 1 993 , 
le juge Dube a accueilli la demande de mandamus d'Apotex et il a rejete la demande d'une ordonnance 
de prohibition presentee par Merck [Apotex Inc. c. Canada (Procureur general) ( 1 993), 49 C.P.R. (3d) 
1 6 1 ] .  

b) Les faits contestes 

29 Dans son argumentation orale, Merck a tente de demontrer que, apres le 4 fevrier 1 993,  le 
ministre verifiait encore les allegations selon lesquelles l'Apo-Enalapril n'etait pas sans danger. 11 
semble que la DGPS a conclu que ces allegations etaient denuees de fondement et que, de toute 
maniere, elles vont a l'encontre de la these du ministre a !'instruction, c'est-a-dire que l'Apo-Enalapril 
satisfaisait le 3 fevrier 1 993 aux normes et criteres prescrits par les dispositions applicables du RAD 
(Apotex, precite, a la page 1 76). 

30 En contre-attaque, Apotex a laisse entendre que le ministre n'avait pas examine equitablement la 
PDN. Elle a soutenu que d'autres PDN de produits generiques " lies a des brevets" avaient ete 
approuvees tandis que la delivrance de son ADC etait retardee. (Je signale qu'il ressort du dossier 
d'appel que Merck avait accuse le ministre "d'accelerer" le traitement de la PDN d'Apotex.)  Le juge de 
premiere instance a reconnu le probleme, mais il ne l'a pas examine soit parce que c'etait inutile soit 
parce que cela n'en valait pas la peine (a la page 1 70). Apotex n'a pas interjete d'appel incident sur 
cette question. 

c) La lacune factuelle 

31 Seul le ministre possedait le pouvoir discretionnaire de delivrer un ADC a Apotex une fois 
!'examen de la PDN termine. Ni Foster ni lui-meme n'ont signe l'ADC. Cependant, les raisons pour 
lesquelles le ministre n'a pas delivre l'ADC ne sont pas claires. 

32 Merck soutient tout d'abord que rien dans la preuve n'indique que l'ADC avait ete officiellement 
presente au ministre pour examen, fait qui a ete admis par le juge de premiere instance (expose des 
faits et du droit des appelantes, paragraphe 42; Apotex, precite, aux pages 1 67 et 1 68). Elle cherche 
egalement a demontrer que le ministre avait le droit de tenir compte, pour delivrer l'ADC, des mesures 
legislatives sur le point d'etre mises en vigueur (expose des faits du droit des appelantes, paragraphe 
67). La premiere allegation signifie que le ministre n'avait pas encore eu !'occasion d'examiner la 
demande d'Apotex. Il faut conclure de la deuxieme que, non seulement le ministre a examine la PDN, 
mais que sa prise en consideration des dispositions legislatives que le gouvemement s'appretait a 
mettre en vigueur etait l'une des raisons pour lesquelles il n'a pas delivre l'ADC. Rien dans la preuve 
n'indique que le ministre a re9u l'avis juridique demande le 24 fevrier 1 993 et encore moins qu'il s'y 
est conforme. 

33 Malheureusement, personne n'a tente d'obtenir du ministre la OU les veritables raisons pour 
lesquelles il n'a pas autorise la delivrance de l'ADC avant le 1 2  mars 1 9935• Reflexion faite, il nous 
reste les possibilites suivantes (il y en a d'autres) : Le ministre cherchait-il encore a obtenir l'avis 
juridique "definitif'? N'a-t-il pas eu l'occasion d'examiner la PDN? Ou a-t-il conclu que, d'un point de 
vue juridique, l'ADC ne devait pas etre delivre? Comme Apotex n'a pas conteste les motifs du 
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ministre ni souleve la question du delai deraisonnable, il ne me reste que les arguments juridiques 
avances par les parties. 

LA DECISION PORTEE EN APPEL 

;)_ lf'� 

34 A l'instruction, le juge Dube a considere que la question centrale du litige etait celle de savoir si 
le ministre avait, avant le 1 2  mars 1 993 , le pouvoir discretionnaire de refuser de delivrer l'ADC a 
Apotex en raison des modifications projetees a la Loi sur les brevets. Il a conclu (a la page 1 77) : 

A mon avis, il ne fait pas de doute que le RAD autorisait effectivement 
le ministre a exercer son pouvoir discretionnaire clans le processus 
d'approbation de la PDN d'Apotex. Toutefois, ce pouvoir discretionnaire, 
comme tout pouvoir discretionnaire, n'etait pas absolu. Le pouvoir 
discretionnaire du ministre etait strictement limite a l'examen de facteurs 
pertinents aux fins du RAD, dans la mesure ou ils se rapportent au processus 
d'approbation de nouvelles drogues qui doivent etre commercialisees .au 
Canada. Le ministre devait se borner a determiner si l'examen par la DGPS, 
en ce qui concerne la PDN d'Apotex, etablissait l'innocuite et l'efficacite de 
l'Apo-Enalapril. Une fois que cette question avait re9u une reponse 
affirmative, comme en l'espece, toute autre consideration externe etait 
denuee de pertinence pour la delivrance d'un avis de conformite en vertu du 
RAD. 

Le ministre n'avait pas le droit de refuser de delivrer un avis de 
conformite a Apotex a cause des modifications projetees a la Loi Sur les 
brevets et au reglement d'application, domaine dans lequel son collegue, le 
ministre de la Consommation et des Affaires commerciales, etait competent. 

35 Le juge s'est appuye sur trois decisions de la Section de premiere instance de la Cour. II a tout 
d'abord applique le raisonnement suivi par le juge MacKay clans l'affaire Apotex Inc. c. Canada 
(Procureur general) et autre ( 1 993), 59  F.T.R. 8 5  ou il a statue (aux pages 1 08 et 1 09) : 

[L]es mots "dont le contenu satisfait le ministre" qualifient les mots 
"presentation de drogue nouvelle" de fa9on que dans tous les cas, le contenu 
de la presentation soit une question relevant de la decision discretionnaire du 
ministre et de ses representants. 

[L ]e Reglement investit le ministre intime et le directeur de la DGPS du 
pouvoir discretionnaire et exclusif de fixer les conditions de la presentation 
de drogue nouvelle pour ce qui est des renseignements et des preuves a 
produire par le fabricant. [Non souligne dans le texte original. ]  

36 La deuxieme decision est Glaxo Canada Inc. c. Canada (Ministre de la Sante nationale et du 
B ien-etre social), precitee, ou le juge Rouleau a conclu (a la page 426): 

L'objet principal du Reglement est d'assurer que toute drogue nouvelle 
satisfait a des normes de securite rigoureuses visant a proteger le public 
canadien. Lorsqu'il conclut, au terme de son examen, que la presentation de 
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drogue nouvelle respecte les normes edictees, le ministre a l'obligation de 
delivrer un avis de conformite . . .  

37 Enfin, le juge Dube a utilise la decision du juge Muldoon dans C.E. Jamieson & Co. (Dominion) 
c. Canada (Procureur general), [ 1 988] I C.F.  590 ( I re inst.), a la page 65 1 OU le juge a statue: 

[L ]e pouvoir d'appreciation qu'accorde ce Reglement clair et detaille est fort 
limite . . .  Aux termes de l'article C.08.004, le ministre est tenu de delivrer un 
avis de conformite ou de faire savoir au fabricant les raisons pour lesquelles 
la presentation . . .  n'est pas conforme . . .  Le ministre est sur ce point soumis 
au pouvoir de controle des tribunaux qui pourrait s'exprimer par une 
ordonnance de mandamus . . .  Ces pouvoirs delegues n'autorisent pas le 
ministre ou le directeur a faire comme ils l'entendent : ils ne disposent pas de 
pouvoirs discretionnaires absolus. 

38 Le juge Dube n'a pas eu de mal a conclure que le ministre ne possedait pas le large pouvoir 
discretionnaire qui lui aurait permis de justifier son refus de delivrer l'ADC. Il restait a determiner si 
le ministre et son delegue, Foster, etaient habilites a demander un avis juridique et a retarder ainsi la 
delivrance de l'ADC. Le juge Dube a fait remarquer que le ministre ignorait, que ce soit lorsque le 
projet de loi C-9 1 a ete adopte ou lorsqu'il a fait l'objet d'une proclamation, que le Reglement sur les 
medicaments brevetes entrerait en vigueur le 1 2  mars 1 993 . En d'autres termes, il aurait pu s'ecouler 
considerablement plus de temps avant qu'on ne determine s'il etait possible de delivrer l'ADC. 
Acceptant la remarque pragmatique de Foster selon laquelle [Traduction] "ou la loi  est en vigueur, ou 
elle ne l'est pas" ,  le juge a conclu que "le retard du ministre pour delivrer l'avis de conformite 
d'Apotex n'etait pas justifie" (a la page 1 8 1  ) .  

39 Le juge Dube a ensuite rejete I '  argument suivant lequel l'octroi d'un mandamus dans un cas ou il 
est clair qu'un nouveau regime reglementaire va etre institue irait "a l'encontre de la volonte du 
Parlement" .  II a signale que la tendance jurisprudentielle etablie en droit municipal avec l'arret de la 
Cour supreme Ottawa, City of v. Boyd Builders Ltd. ,  [ 1 965] R.C.S.  408, ne devrait pas "etre 
extrapole[ e] facilement dans un contexte juridique entierement different" (a la page 1 8 1  ) .  

40 Enfin, le juge de premiere instance a rejete I '  argument selon lequel la demande de mandamus 
d'Apotex etait prematuree parce que sa PDN etait incomplete lorsque cette demande a ete presentee. 11 
a tenu le raisonnement suivant (a la page 1 82): 

Avant de terminer, je  voudrais regler une question "preliminaire" 
soulevee par Merck, a savoir que l'avis introductif d'instance d'Apotex, en 
date du 22 decembre 1 992, etait premature parce qu'a cette date, la PDN 
d'Apo-Enalapril etait incomplete. D'apres les termes de l'avis de requete, 
Apotex a demande une ordonnance qui imposait au ministre de reveler l'etat 
d'un certain nombre de PDN deposees par Apotex, notamment celle de 
l'Apo-Enalapril ;  de terminer l'examen de ces dossiers, s'il n'etait pas termine 
et de delivrer des avis de conformite [Traduction] "si les resultats des 
examens etaient satisfaisants" .  Ainsi, Apotex ne demandait pas un 
redressement different des exigences normales du RAD et n'etait done pas 
"en avance" sur le deroulement normal de la procedure. En outre, au 3 fevrier 
1 993 , soit bien avant que cette affaire ne soit entendue, les resultats de la 
PDN d'Apo-Enalapril avaiertt ete recommandes pour la delivrance d'un avis 
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de conformite. L'argument fonde sur le caractere premature doit done 
echouer. 

;2 '-/ � 

41  Pour les motifs qui precedent, la demande de mandamus a ete accueillie et la demande d'une 
ordonnance de prohibition a ete rejetee. 

LES QUESTIONS SOULEVEES EN APPEL 

42 L'appel donne !'occasion aux deux parties de critiquer, de preciser et de reformuler Jes 
arguments de fond qui peuvent avoir ete avances ou non en premiere instance. Les questions suivantes 
ont ete formulees par Merck dans son expose des faits et du droit et elles ont ete examinees en appel :  

1 )  Compte tenu des faits de l'espece, y a-t-il lieu a mandamus contre le  ministre? 

2) Apres le 4 fovrier 1 993 , le ministre etait-il habilite a solliciter un avis sur la legalite de ce 
qu'Apotex lui demandait de faire, en plus de tout autre renseignement pertinent auquel il aurait pu 
penser? 

3) Dans l'exercice du pouvoir que Jui confere le RAD, le ministre etait-il habilite a tenir compte 
des dispositions du projet de loi C-9 1  apres qu'elles eurent ete adoptees mais avant qu'elles n'entrent 
en vigueur? 

4) Le ministre a-t-il agi illegalement lorsqu'il a omis de rendre une decision sur la demande 
d'ADC avant le 1 2  mars 1 993? 

5) Le cas echeant, cela a+il eu pour effet de conferer a Apotex un "droit acquis" a la delivrance 
d'un ADC avant le 1 2  mars 1 993 ? 

6) Si Apotex a "acquis" un droit avant le 1 2  mars 1 993, le Reglement sur Jes medicaments 
brevetes (avis de conformite) l'a-t-il neanmoins depouillee de ce droit? 

7) Les droits et recours crees par le projet de loi C -9 1 et le Reglement sur Jes medicaments 
brevetes (avis de confom1ite) ont-ils, a partir du 1 2  mars 1 993,  supprime le pouvoir de la Cour de 
faire droit a un controle judiciaire, compte tenu des faits de l'affaire, pour forcer la delivrance de l'avis 
de conformite? 

8) Les principes formules dans l'arret Ottawa, City of v. Boyd Builders Ltd. ,  [ 1 965] R.C.S .  408, 
s'appliquent-ils a l'exercice par la Cour de son pouvoir discretionnaire dans toutes Jes demandes de 
mandamus ou se limitent-ils aux demandes de permis de construire? 

9) Si Apotex a par ailleurs droit a la delivrance d'un mandamus, s'agit-il d'un cas ou la Cour 
aurait du exercer son pouvoir discretionnaire (que le juge Dube ne croyait pas posseder) contre 
Apotex compte tenu de la politique officielle du gouvernement enoncee dans le projet de Joi C-9 1 et 
le Reglement? 

1 0) Compte tenu des faits de l'espece, y a+il lieu a une ordonnance de prohibition contre le 
ministre? 

43 En appel incident, le ministre allegue que le juge de premiere instance a commis une erreur en 
concluant que le retard a delivrer l'ADC n'etait pas justifie. Comme Merck, il demeure convaincu que, 
d'un point de vue juridique, !'ADC ne peut pas etre delivre. 
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ANALYSE 

44 La majorite des questions soulevees par les avocats concernent la possibilite d'obtenir des 
ordonnances de mandamus. J'ai !'intention d'exposer, en termes generaux, les principes qui regissent 
de telles ordonnances avant de clarifier les questions fondamentales pour le present appel. 

I )  Le mandamus: les principes applicables 

45 Plusieurs conditions fondamentales doivent etre respectees avant qu'un mandamus ne puisse etre 
accorde. Les principes generaux enonces ci-dessous s'appuient sur la jurisprudence de la Cour (voir 
globalement, l'affaire O'Grady c. Whyte, [ I  983] 1 C.F. 7 1 9  (C.A.), aux pages 722 et 723 , citant 
Karavos v. Toronto & Gillies, [ 1 948] 3 D .L.R. 294 (C.A. Ont.), a la page 297; et Mensinger c. Canada 
(Ministre de l'Emploi et de !'Immigration), [ I  987] I C.F. 59 ( I re inst.), a la page 66. 

1 .  Il doit exister une obligation legale d'agir a caractere public : Ministre de l'Emploi et 
de !'Immigration c. Hudnik, [ 1 980] 1 C.F. I 80 (C.A.); Jefford c. Canada, [ 1 988] 2 
C.F.  I 89 (C.A.); Winegarden c. Commission de la fonction publique et Canada 
(Ministre des Transports) ( 1 986), 5 F .T.R. 3 1 7 (C.F. I re inst.) ;  Rossi c. La Reine, 
[ 1 974] I C .F.  53 I ( I re inst.); Federation canadienne de la faune Inc. c. Canada 
(Ministre de !'Environnement), [ 1 989] 3 C.F. 309 ( I re inst.) ;  conf. par [ 1 990] 2 
W.W.R. 69 (C.A.F.); Bedard c. Service correctionnel du Canada, [ 1 984] 1 C.F.  1 93 
( I re inst.); Carota c. Jamieson, [ 1 979] 1 C.F. 735 ( I re inst.); conf. par [ 1 980] 1 C.F. 
790 (C.A.); et Nguyen c. Canada (Ministre de l'Emploi et de !'Immigration), [I 994] 
1 C.F. 232 (C.A.). 

2. L'obligation doit exister envers le requerant6 : La compagnie Rothmans de Pall 
Mall Canada Limitee c. Le ministre du Revenu national (No I ), [ I 976] 2 C.F. 500 
(C.A.); Distribution Canada Inc. c. M.R.N.,  [ I 99 1 ]  I C.F. 7 1 6  ( I re inst.); confirme 
par [ 1 993] 2 C.F. 26 (C.A.); Secunda Marine Services Ltd. c. Canada (Ministre des 
Approvisionnements et Services) ( 1 989), 3 8  Admin. L.R. 287 (C.F. I re inst.); et 
Szoboszloi c. Directeur general des elections du Canada, [ 1 972] C.F. I 020 ( I re 
inst.); voir aussi Jefford c. Canada, precite. 

3 .  I l  existe un droit clair d'obtenir l'execution de cette obligation, notamment: 

4 .  

a) le requerant a rempli toutes les conditions prealables donnant naissance a 
cette obligation; O'Grady c. Whyte, precite; Hutchins c. Canada 
(Commission nationale des liberations conditionnelles), [ 1 993] 3 C.F. 505 
(C.A.); et voir Nguyen c.  Canada (Ministre de l'Emploi et de !'Immigration), 
precite; 

b) il y a  eu (i) une demande d'execution de l'obligation, (ii) un delai raisonnable 
a ete accorde pour permettre de donner suite a la demande a moins que celle­
ci n'ait ete rejetee sur-le�champ, et (iii) il y a eu refus ulterieur, expres ou 
implicite, par exemple un delai deraisonnable; voir O'Grady c. Whyte, 
precite, citant Karavos c. Toronto & Gillies, precite; Bhatnager c. Ministre 
de l'Emploi et de l'Immigration, [ I 985] 2 C .F .  3 1 5  ( I re inst.); et Federation 
canadienne de la faune Inc. c. Canada (Ministre de !'Environnement), 
precite. 
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Lorsque !'obligation dont on demande !'execution forcee est discretionnaire, les 
regles suivantes s'appliquent: 

a) le decideur qui exerce un pouvoir discretionnaire ne doit pas agir d'une 
maniere qui puisse etre qualifiee d"'injuste" ,  d"'oppressive" OU qui denote 
une " irregularite flagrante" ou la "mauvaise foi" ;  

� � �  

b) un mandamus ne peut etre accorde si le pouvoir discretionnaire du decideur 
est "illimite" , "absolu" ou "facultatif'; 

c) le decideur qui exerce un pouvoir discretionnaire "limite" doit agir en se 
fondant sur des considerations "pertinentes" par opposition a des 
considerations "non pertinentes" ; 

d) un mandamus ne peut etre accorde pour orienter l'exercice d'un "pouvoir 
discretionnaire limite" clans un sens donne; 

e) un mandamus ne peut etre accorde que lorsque le pouvoir discretionnaire du 
decideur est "epuise" , c'est-a-dire que le requerant a un droit acquis a 
!'execution de !'obligation. 

Voir Commission sur les pratiques restrictives du commerce c. Directeur des 
enquetes et recherches nomme en vertu de la Loi relative aux enquetes sur 
les coalitions, ( 1 983] 2 C.F. 222 (C.A.); inf. [ 1 983] 1 C.F. 520 ( l re inst.) ;  
Carota c .  Jamieson, precite; Apotex Inc. c. Canada (Procureur general) et 
autre, precite; Maple Lodge f(:lrms Ltd. c. Le gouvernement du Canada, 
[ 1 980] 2 C.F. 458 ( l re inst.); conf. par ( 1 98 1 ]  1 C.F. 500 (C.A.); confirme 
par [ 1 982] 2 R.C.S .  2 ;  Jefford c. Canada, precite; Merck & Co. Inc. v. 
Sherman & Ulster Ltd. ,  Attorney-General of Canada, Intervenant ( 1 97 1 ), 65 
C .P.R. 1 (C. de l'E.); pourvoi rejete [ 1 972] R.C.S. vi ; Distribution Canada 
Inc. c. M.R.N.,  precite; et Kahlon c. Canada (Ministre de l'Emploi et de 
l'Immigration), ( 1 986] 3 C.F. 386 (C.A.) .  

5 .  Le requerant n'a aucun autre recours: Carota c .  Jamieson, precite; Maple Lodge 
Farms Ltd. c. Le gouvernement du Canada, precite; Jefford c. Canada, precite; 
Harelkin c. Universite de Regina, [ 1 979] 2 R.C .S .  56 1 ;  et voir Canada (Verificateur 
general) c. Canada (Ministre de l'Energie, des Mines et des Ressources), [ 1 987] 1 
C.F. 406 (C.A.); appel rejete [ 1 989] 2 R.C.S .  49. 

6. L'ordonnance sollicitee aura une incidence sur le plan pratique: Friends of the 
Oldman River Society c. Canada (Ministre des Transports), [ 1 990] 2 C.F.  1 8  
(C.A.), le juge Stone, aux pages 48 a 52; conf. par ( 1 992] 1 R.C.S .  3 ,  le juge La 
Forest, aux pages 76 a 80;  Landreville c .  La Reine, [ 1 973] C.F.  1 223 ( l re inst.); et 
Beauchemin c. Commission de l'emploi et de !'immigration du Canada ( 1 987), 1 5  
F .T.R. 8 3  (C.F. I re inst.) .  

7 .  Dans l'exercice de  son pouvoir discretionnaire, le  tribunal estime que, en  vertu de 
l'equite, rien n'empeche d'obtenir le redressement demande : Penner c .  La 
Commission de delimitation des circonscriptions electorales (Ont.), ( 1 976] 2 C.F. 
6 1 4  ( l re inst .) ;  Friends of the Oldman River Society c .  Canada (Ministre des 
Transports), precite. 

8 .  Compte tenu de  la  "balance des inconvenients" ,  une ordonnance de  mandamus 
devrait (ou ne devrait pas) etre rendue. 
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46 I I  est admis clans le present appel que le ministre avait une obligation d'agir envers Apotex et 
non envers l'Etat. Merck n'a pas cherche a demontrer qu'Apotex n'avait pas droit en vertu de l'equite 
au redressement sollicite . Elle n'a pas non plus tente d'etablir qu'une ordonnance de mandamus serait 
sans effet. Par contre, elle allegue que la demande d'Apotex etait prematuree parce que, au moment ou 
elle a ete presentee, toutes les conditions prealables n'avaient pas ete remplies. De plus, elle soutient 
qu'un recours subsidiaire adequat s'offre a Apotex. En dehors de la question de la balance des 
inconvenients signalee ci-dessus, les autres questions essentielles pour le present appel peuvent etre 
formulees comme suit: Le 1 2  mars 1 993,  Apotex avait-elle un droit acquis a l'ADC? Le cas echeant, 
Apotex a-t-elle ete depouillee de ce droit par le Reglement sur les medicaments brevetes? La 
disposition attributive de preponderance figurant clans le projet de loi C-9 1 supprime-t-elle le pouvoir 
de la Cour d'accorder l'ordonnance sollicitee par Apotex? 

2) Un recours subsidiaire adequat 

47 Le projet de loi C-91 autorise Apotex a contester la validite du brevet de Merck. Si elle obtenait 
gain de cause, non seulement Apotex aurait-elle droit a l'ADC mais Merck serait tenue de lui verser 
des dommages-interets pour avoir retarde a tort sa delivrance (voir !'article 6 du Reglement sur les 
medicaments brevetes). En consequence, Merck soutient que !'observation des dispositions 
legislatives actuelles constitue en soi un recours adequat. Evidemment, ce raisonnement ne fait 
qu'eluder la question. J'aimerais signaler que Merck n'a pas cherche a demontrer qu'une ordonnance 
de mandamus serait en soi sans effet. Par contre, Apotex n'a pas tente de prouver que Merck possedait 
un recours plus adequat une action en contrefac;:on de brevet qu'une demande d'ordonnance de 
prohibition. 

3) Le caractere premature de la demande 

48 Merck pretend que le ministre n'avait aucune obligation envers Apotex au moment ou elle a 
presente sa demande de controle judiciaire le 22 decembre 1 992 OU a la date de l'audience. Cette 
pretention est certes partiellement exacte. Le ministre n'avait aucune obligation envers Apotex le 22 
decembre. L'examen de la PDN d'Apotex par la DGPS etait alors en cours. Merck affirme que le 
depot d'une demande avant qu'il n'existe une obligation constitue une fin de non-recevoir a une 
demande de mandamus. Elle invoque l'arret Karavos v. Toronto & Gillies, precite, de la Cour d'appel 
de ! 'Ontario que le juge Urie a cite et endosse dans l'arret O'Grady c. Whyte, precite, a la page 722. 
Dans l'arret Karavos, le juge Laidlaw, J.C.A., a dit (a la page 297) : 

[Traduction] Je n'essaie pas de faire un resume exhaustif des regles qui 
guident la Cour en matiere de demande de bref de mandamus, mais j e  vais 
exposer brievement certaines d'entre elles qui s'appliquent particulierement 
en l'espece. Pour que le redressement puisse etre accorde, celui qui le 
sollicite do it etablir ce qui suit: ( 1 )  "un droit clair et Ii cite de faire accomplir 
la chose dont on demande !'execution, de la maniere demandee, et par la 
personne qui fait I' obj et de la demande de redressement" :  High, op. cit. ,  p. 
1 3 ,  art. 9; voir p. 1 5 , art. 1 0. (2) "L'obligation dont on demande !'execution 
forcee par voie de mandamus doit etre nee et doit incomber au fonctionnaire 
au moment de la demande de redressement, et le bref ne sera pas accorde 
pour forcer l'accomplissement de quelque chose qu'il n'est pas encore tenu de 
faire" : ibid., p. 44, art. 3 6. (3) Cette obligation doit etre de nature purement 
ministerielle, c'est-a-dire qu'elle doit " incomber manifestement a un 
fonctionnaire en vertu d'une loi ou de ses fonctions, et a l'egard de laquelle il 
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?-SO 
n'a aucun po.uvoir discretionnaire" :  ibid. ,  p. 92, art. 80. (4) Il doit y avoir une 
demande et un refus d'accomplir l'acte dont !'execution forcee est sollicitee 
par voie de recours le gale: ibid., p. 1 8, art. 1 3 .  [Non souligne dans le texte 
original.] 

49 Merck tente de tirer des mots "au moment de la demande de redressement" une regle de droit 
signifiant qu'un mandamus doit etre refuse si !'obligation d'agir n'existe pas au moment ou la demande 
de mandamus est presentee.  A mon avis, une telle regle denoterait un manque flagrant de subtilite et 
ne peut pas s'appuyer sur les faits des arrets Karavos ou O'Grady. 

50 Dans l'arret Karavos, le requerant avait demande une ordonnance de mandamus for9ant la 
delivrance d'un permis de construire meme s'il n'avait pas encore presente sa demande de permis a la 
date de !'audience. De meme, dans l'arret O'Grady, le requerant n'avait pas presente de demande de 
droit d'etablissement a la date a laquelle un agent d'immigration etait tenu de se prononcer sur sa 
demande de parrainage. Dans les deux cas, il a ete juge que I' absence de la demande requise 
empechait la delivrance d'un mandamus. 

51  Le principe j uridique decoulant de ces deux aiTets est simple a formuler. Il n'y a pas lieu a une 
ordonnance de mandamus pour forcer un fonctionnaire a agir d'une maniere donnee si ce demier n'est 
pas tenu d'agir a la date de !'audience. Il reste a determiner si cette regle reste valide lorsqu'on 
l'applique a la date a laquelle la demande de mandamus a ete presentee. A mon avis, ce n'est pas le 
cas. 

52 Dans sa demande, Apotex a prie la Cour de donner deux directives. Premierement, elle a 
demande que le ministre examine la PDN qui lui avait ete soumise environ trente-quatre mois avant le 
depot de la demande de mandamus. Deuxiemement, elle a sollicite une ordonnance prevoyant la 
delivrance de l'ADC une fois que le processus d'examen de la PDN serait termine. 

53 On ne peut faire que des suppositions quant a la question de savoir si la demande de mandamus 
a eu pour effet de pousser la DGPS a agir. Nous savons que, des le 3 fevrier, l'Apo-Enalapril 
repondait aux normes d'innocuite et d'efficacite necessaires a la delivrance de l'ADC. Nous savons 
aussi que le ministre et le procureur general du Canada ont presente, le 27 janvier 1 993, une demande 
de radiation de la demande de mandamus. II semble que cette demande a ete rejetee a !'audience pour 
des motifs qui ne ressortent pas a la lecture du dossier (voir le dossier d'appel, vol. I, onglets 4 et 5) .  

54 Comme principe general, i l  n'est pas difficile d'accepter une regle qui vise a eliminer les 
demandes prematurees de mandamus. Une personne intimee peut certes chercher a obtenir le rejet 
d'une demande lorsque !'obligation d'agir n'est pas encore nee. Toutefois, le fait qu'elle ait ete 
presentee trop tot ne devrait pas faire echouer une demande d'ordonnance de mandamus a moins que 
des raisons serieuses ne soient donnees. La demande devrait etre appreciee quant au fond pourvu que 
les conditions prealables a l'exercice de !'obligation aient ete satisfaites au moment de !'audience. Les 
personnes qui compliquent inutilement la procedure peuvent s'exposer a payer des depens, meme si 
elles obtiennent gain de cause. Pour les motifs qui precedent, cet argument doit echouer. 

4) L'exercice du pouvoir discretionnaire-Les droits acquis 

55 En quelques mots, la Cour doit decider si Apotex a droit aux avantages de l"'ancienne" loi ou 
doit accepter les inconvenients decoulant de la "nouvelle" .  Habituellement, pour aborder une telle 
question, il faut determiner si le decideur a pris une decision avant que la nouvelle legislation n'entre 
en vigueur. En d'autres termes, Apotex avait-elle acquis un droit a l'ADC le 1 2  mars 1 993? 
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56 Si un decideur possede un pouvoir discretionnaire absolu qu'il n'a pas exerce a la date a laquelle 
une nouvelle loi entre en vigueur, le requerant ne peut alors revendiquer avec succes un droit acquis ni 
meme le droit a une decision. Tel a ete le raisonnement adopte par le Comite judiciaire du Conseil 
prive clans l'arret Director of Public Works v. Ho Po Sang, [ 1 96 1 ]  A.C. 90 1 .  Dans cet arret, le tribunal 
a fait une distinction entre un "droit acquis" et un " simple espoir ou une simple attente" ,  et il a statue 
que le particulier qui demandait un permis de renovation esperait simplement que le permis lui serait 
delivre au moment ou la loi abrogative entrait en vigueur. L'arret Ho Po Sang a ete applique par la 
Cour de l'Echiquier dans l'affaire Merck & Co. Inc. v. Sherman & Ulster Ltd. ,  Attorney-General of 
Canada, Intervenant, precitee. Ces decisions fournissent les elements necessaires pour apprecier les 
principes sous-jacents a la question des "droits acquis" .  

57 Dans Ho Po Sang, le preneur a bail de terrains de la  Couronne a Hong Kong avait le  droit en 
vertu d'une ordonnance a la libre possession d'immeubles occupes par des sous-preneurs a la 
condition qu'il erige de nouveaux immeubles et qu'il re9oive !'approbation du directeur des travaux 
publics. La loi dispensait egalement le preneur de !'obligation d'indernniser les sous-preneurs pour la 
resiliation de leur bail. Le 20 juillet 1 956, le directeur avait !'intention d'accorder au preneur le 
certificat requis. Sur reception de l'avis leur intimant de quitter les lieux, les sous-preneurs ont 
interjete appel au gouverneur en conseil .  Le preneur a immediatement forme un appel incident. Le 9 
avril 1 957,  apres que l'appel eut ete interjete, les dispositions pertinentes de l' ordonnance ont ete 
abrogees afin d'accorder aux locataires le droit a une indemnite. A cette date, le gouverneur en conseil 
n'avait pas encore pris une decision. 

58 11 s'agissait de determiner lors de l'appel si, le 9 avril 1 957,  le preneur avait en vertu de 
l'ordonnance des "droits" qui n'etaient pas touches par I' abrogation. Le Conseil prive a fonde sa 
conclusion sur le pouvoir discretionnaire "absolu" confere au gouverneur en conseil par l'ordonnance: 
[Traduction] " [Le preneur] n'avait rien de plus qu'un espoir que le gouvemeur en conseil rendrait une 
decision favorable" (aux pages 920 et 92 1 ) .  L'argument du preneur qui soutenait qu'il avait un droit 
acquis, non touche par !'abrogation, a ce que l'affaire soit examinee par le gouverneur en conseil a ete 
rejete pour les memes motifs. 

59 La decision du juge Thurlow (tel etait alors son titre) dans l'affaire Merck & Co.Inc. v. Sherman 
& Ulster Ltd., Attorney-General of Canada, Intervenant, precitee, sert de guide pour determiner si 
Apotex avait un droit acquis a l'ADC plutot qu'un simple espoir ou une simple attente. Il s'agissait 
clans cette affaire de determiner si le commissaire aux brevets avait commis une erreur en fixant la 
redevance payable a Merck par Sherman en vertu d'une licence obligatoire. Sherman avait presente 
son memoire descriptif de brevet et le commissaire avait fixe la redevance en application du 
paragraphe 4 1 (3)  de la Loi sur les brevets, S .R.C. 1 952, ch. 203 . Ce paragraphe a ete abroge 
ulterieurement et remplace par le paragraphe 4 1 (4) (S.C. 1 968-69, ch. 49, art. 1 ) . Le commissaire n'a 
ni entendu !'argumentation orale des parties ni re9u leurs arguments ecrits avant que ces modifications 
n'entrent en vigueur. La question soumise au juge de premiere instance etait simple: Quelle 
disposition legislative s'appliquait au moment de fixer la redevance l'ancienne ou la nouvelle? Apres 
une analyse minutieuse des dispositions opposees de la Loi d'interpretation, S .R.C. 1 952, ch. 1 58, le 
juge Thurlow a conclu que c'est le "nouveau" paragraphe 4 1 (4) qui s'appliquait. Son raisonnement 
porte directement sur la question des "droits acquis" .  

60 L'alinea 37c) de la  Loi  d'interpretation, S .C.  1 967-68 ,  ch. 7 (maintenant Loi d'interpretation, 
L.R.C. ( 1 985), ch. I-2 1 ,  alinea 44c)) traitait de l'effet des procedures engagees sous le regime d'un 
"texte anterieur" et a ete invoque par Merck au soutien de son argument voulant que les procedures ne 
pouvaient etre continuees que conformement a la nouvelle disposition. Cet article portait: 
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3 7.  Lorsqu'un texte legislatif (au present article appele "texte 

anterieur") est abroge et qu'un autre texte legislatif (au present article appele 
"nouveau texte" )  y est substitue, 

c) toutes les procedures prises aux termes du texte anterieur sont reprises· 
et continuees aux termes et en conformite du nouveau texte, dans la 
mesure ou la chose peut se faire conformement a ce demier; 

6 1  L'intimee Sherman a invoque l'alinea 3 6c) (maintenant alinea 43c)) de la Loi d'interpretation au 
soutien de son argument qu'elle avait un droit "ne" ou "naissant" a la date de sa demande de licence 
obligatoire1• L'alinea 36c) portait: 

36 .  Lorsqu'un texte legislatif est abroge en tout ou en partie, 
l'abrogation 

c) n'a pas d'effet sur quelque droit, privilege, obligation ou responsabilite 
acquis, ne, naissant ou encouru sous le regime du texte legislatif ainsi 
abroge; 

et une enquete, une procedure judiciaire ou un recours prevu a l'alinea e) peut 
etre commence,  continue OU mis a execution, et la peine, la confiscation OU la 
punition peut etre infligee comme si le texte legislatif n'avait pas ete ainsi 
abroge8• 

62 Apres une analyse minutieuse de l'arret Ho Po Sang, le juge Thurlow a conclu ce qui suit (a la 
page 1 2) :  

[Traduction] En l'espece, lorsque l'art. 4 1 (3)  a ete abroge, la procedure 
prescrite par le commissaire n'etait pas encore arrivee au stade ou l'affaire 
etait sur le point d'etre tranchee, la reponse de l'intimee a la contre­
declaration n'ayant pas encore ete produite et, en fait, ayant ete retardee a la 
demande meme de l'intimee. Mais, meme si on en avait ete arrive a ce stade 
et qu'on avait simplement attendu la decision, j e  ne crois pas que l'on 
pourrait a juste titre affirmer que l'intimee avait un droit acquis soit a une 
licence soit a ce que l'affaire soit tranchee en fonction du droit tel qu'il etait 
alors applicable. Selon moi, le pouvoir du commissaire ne consiste pas 
simplement a priver un requerant d'une licence lorsqu'il considere qu'il existe 
une bonne raison de le faire; il peut aussi decider si une licence devrait etre 
accordee, ce pouvoir etant assujetti a l'obligation d'accorder la licence en 
l'absence d'une bonne raison de la refuser. La distinction est peut-etre mince, 
mais c'est au commissaire plut6t qu'a la requerante qu'il incombe de dire si 
une licence sera accordee et la requerante n'a aucun contr6le sur la decision 
qu'il peut rendre. Comme dans l'arret Ho Po Sang, la question elle-meme n'a 
pas ete tranchee et le resultat dependait de l'avenir. Je conviens comme l'a 
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allegue l'avocat de l'appelante que, a ce stade de la procedure, l'intimee 
n'avait rien de plus qu'un espoir ( que celui-ci soit plus fort ou non que celui 
que l'intime avait clans l'arret Ho Po Sang en raison de la directive que 
contenait l 'art. 4 1 (3)  relativement a la prise d'une decision). Je ne crois pas 
non plus que l'on puisse considerer que l 'intimee avait a ce stade un droit 
"naissant" (ou un privilege) au sens de l'art. 36c) etant donne que le probleme 
ne se pose pas avec les termes "ne" ou "naissant" mais avec l'absence de quoi 
que ce soit qui corresponde a la description des termes "droit" ou "privilege" 
a l'art. 36c). 

A mon avis, l'art. 36c) ne s'applique done pas et c'est l'art. 37c) de la 
Loi d'interpretation qui permet de poursuivre la procedure engagee avant 
l'abrogation. 

63 Ce cadre analytique fait porter la decision sur la question de savoir si Apotex avait un droit "ne" 
OU "acquis" a l'ADC. Les parties admettent que, des le 4 fevrier 1 993 , "l 'affaire etait sur le point d'etre 
tranchee" .  Il s'agit de determiner si, a cette date, le ministre avait epuise son pouvoir discretionnaire 
relativement a l'ADC. 

64 Quatre elements sont pertinents pour determiner si Apotex avait un droit acquis a l'ADC: a) la 
portee du pouvoir discretionnaire du ministre; b) la pertinence des avis juridiques; c) la pertinence des 
"mesures legislatives sur le point d'etre mises en vigueur",  et d) la question de savoir si l'affaire avait 
ete presentee au ministre pour examen. 

a) Le ministre possede+il un pouvoir discretionnaire large ou limite 

65 La portee du pouvoir discretionnaire d'un decideur varie selon que l'on qualifie diverses 
considerations de "pertinentes" ou de "non pertinentes" a son exercice: voir R. A. Macdonald et M.  
Paskell-Mede, Annual Survey of Canadian Law: Administrative Law ( 1 98 1 ), 13  Ottawa L. Rev. 67 1 ,  
a la page 720. Merck soutient que le pouvoir discretionnaire confere au ministre par le paragraphe 
C.08 .002( 1 )  du RAD ("est interdite la vente . . .  d'une drogue nouvelle, a moins que . . .  [la drogue ait 
un] contenu [qui] satisfait le Ministre")  est, du point de vue de !'interpretation legislative, 
suffisamrnent general pour viser d'autres considerations que celles concemant l'innocuite et 
l'efficacite. A mon avis, cet argument est denue de fondement. Le juge de premiere instance ainsi que 
trois autres juges de la Section de premiere instance ont minutieusement examine les regles de droit 
portant sur cette question; voir les affaires Glaxo Canada Inc. c. Canada (Ministre de la Sante 
nationale et du B ien-etre social), precitee; C.E. Jamieson & Co. (Dominion) c. Canada (Procureur 
general), precitee; et Apotex Inc. c. Canada (Procureur general) et autre, precitee. 

66 Comme le juge de premiere instance, j'estime que le RAD limite les facteurs que .le ministre doit 
examiner clans l'exercice de son pouvoir discretionnaire a ceux qui concement l'innocuite et 
l'efficacite d'une drogue. Pour en arriver a cette conclusion, j e  tiens compte des deux precedents cites 
par Merck. Dans Glaxo Canada Inc. ,  precitee, le juge Rouleau a <lit que " [l]'appreciation du ministre 
vise la sante publique et constitue la mise a execution d'une politique sociale et economique" (a la 
page 439). La Cour a fait des remarques analogues clans l'arret Pfizer Canada Inc. c. Ministre de la 
Sante nationale et du Bien-etre social et autre, precite, ou le juge MacGuigan, J.C.A., a <lit que "la 
decision du ministre etait une decision qui avait pour souci la sante publique; il s'agissait done de 
l'application d' une politique sociale et economique au sens large plutot que de !'application de regles 
de fond a un cas individuel" (a la page 440). 
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67 Les enonces qui precedent ne signifient pas que la Cour avait !'intention de laisser de cote les 
principes elementaires d'interpretation legislative. La question a trancher dans l'arret Pfizer et clans 
l'appel forme clans l'affaire Glaxo Canada etait la qualite pour agir des requerantes respectives9• Dans 
les deux cas, la drogue en cause repondait aux normes d'innocuite et d'efficacite du RAD. Dans les 
deux cas, la Cour a statue que l'ADC pouvait etre delivre. Interpretes dans un tel contexte, ces arrets 
ne portent pas atteinte au raisonnement du juge Dube qui a considere que le RAD ne vise pas a 
accorder expressement ou implicitement au ministre un pouvoir discretionnaire aussi large que Merck 
le soutient. 

68 Apotex affirme que la portee restreinte du pouvoir discretionnaire du ministre signifie 
necessairement que son droit a l'ADC s'est concretise le 4 fevrier 1 993 ou avant le 1 2  mars 1 993 , 
lorsque le Reglement sur les medicaments brevetes est entre en vigueur. Merck pretend que, quelle 
que soit !'interpretation que l'on donne au pouvoir discretionnaire, le ministre a, d'un point de vue 
juridique, le pouvoir residuel de tenir compte d'autres considerations que celles concernant l'innocuite 
et l'efficacite de l'Apo-Enalapril . Merck a indique que le besoin d'obtenir des avis j uridiques et les 
modifications imminentes de la Loi sur les brevets contenues dans le projet de loi C-91 (les mesures 
legislatives sur le point d'etre mises en vigueur) constituaient des considerations pertinentes quant a 
l'exercice d'un pouvoir discretionnaire meme etroitement defini . 

b) Les avis juridiques 

69 Merck a pour l'essentiel demande a la Cour de conclure que le temps necessaire pour qu'un 
decideur puisse solliciter et obtenir des avis juridiques clans le cadre d'un processus decisionnel est en 
soi un motif de refuser un mandamus. Elle laisse egalement entendre que l'ignorance avouee d'une loi 
au sujet de laquelle des avis j uridiques divergents ont ete donnes a une incidence sur le droit du public 
a l'execution d'une obligation legale. A mon avis, ces deux pretentions doivent etre rejetees. 

70 La seule decision invoquee par Merck au soutien de son argument est celle de la Chambre des 
lords dans l'affaire Engineers' and Managers' Association v. Advisory, Conciliation and Arbitration 
Service, [ 1 980] 1 W.L.R. 302 (H.L.) .  Dans cette affaire, la Chambre des lords a statue qu'un tribunal 
des relations de travail etait habilite a suspendre son processus pendant plus de deux ans pour des 
demandes d'accreditation conflictuelles. Le tribunal a estime qu'il etait oblige d'attendre l'issue d'une 
action indirectement liee a l'affaire avant de prendre une decision. Merck appliquerait cette decision 
pour pretendre que, comme le ministre avait le droit de solliciter des avis juridiques, il n'etait pas tenu 
de delivrer l'ADC avant le 1 2  mars 1 993 . Je ne suis pas d'accord. 

71 Tout d'abord, les dispositions legislatives pertinentes dans l'affaire Engineers' attribuaient au 
tribunal un pouvoir discretionnaire considerablement plus large que celui confere au ministre par le 
Reglement Sur les medicaments brevetes. Ensuite, dans cette affaire, l'action en etait a une etape 
preliminaire et non a l'etape finale ou en etait rendue la PDN d'Apotex (le juge Dube a avance ces 
deux raisons dans ses motifs de jugement, a la page 1 80). Enfin, contrairement a l'espece, le retard 
resultant dans l'affaire Engineers' de la necessite d'obtenir des precisions juridiques n'a pas et ne 
pouvait pas depouiller automatiquement les parties de droits consacres par les dispositions legislatives 
pertinentes. 

72 Le droit d'un decideur d'obtenir des avis juridiques sur la Iegalite de l'execution d'une obligation 
n'est pas en cause. En fait, compte tenu de la preuve d'opinion accablante sur la "legalite" de la 
delivrance de l'ADC a Apotex, l'omission par le ministre de solliciter les avis d'avocats du Ministere 
ou de l'exterieur aurait pu etre consideree comme une abdication de ses responsabilites. Mais cette 
obligation volontaire ne peut en soi priver Apotex de son droit a un mandamus. Si aucune nouvelle 
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disposition legislative n'avait ete adoptee, la question des "avis juridiques" ne se serait pas posee. Elle 
ne peut maintenant etre invoquee pour soutenir que, des qu'il est devenu loi, c'est le Reglement sur Ies 
medicaments brevetes qui regissait le processus decisionnel en cours. 

73 Je conviens avec le juge Dube que la justification d'un avis juridique est potentiellement sans 
limite et pourrait presque necessairement entrainer des allegations d'abus du pouvoir discretionnaire 
ou de delai deraisonnable. Qui plus est, l'avis juridique demande en l'espece n'avait aucune incidence 
sur l'exercice du pouvoir etroitement defini du ministre. Sa pertinence transcende la principale 
question a laquelle doit repondre le ministre: l'Apo-Enalapril est-il une drogue sans danger? Cela ne 
veut pas dire qu'on peut affirmer que, une fois la reponse donnee a cette question, le ministre a agi 
illegalement en sollicitant un a vis juridique. Toutefois, le retard inevitable decoulant de la demande 
d'un avis juridique (par opposition au delai deraisonnable) ne peut pas porter prejudice au droit a 
!'execution d'une obligation legale. Le principe directeur applicable est bien connu-l'equite considere 
que ce qui aurait du etre fait l'a ete effectivement. De plus, refuser un mandamus en raison de 
considerations juridiques creees par une partie ayant des interets opposes (Merck) equivaut a former 
les yeux sur ce qui pourrait etre considere comme une tactique destinee a embrouiller et a retarder le 
processus decisionnel. 

74 Compte tenu de ce qui precede, il est inutile d'examiner la conclusion du juge de premiere 
instance qui a estime que " le retard du ministre pour delivrer l'avis de conformite d'Apotex n'etait pas 
justifie" [a la page 1 8 1 ] .  Comme nous n'avons pas ete saisis des faits necessaires, nous ne pouvons pas 
statuer sur la question de savoir si ce retard etait raisonnable. A moins que le ministre ne puisse 
foumir un autre motif pour justifier la decision de retarder I' execution d'une obligation par ailleurs 
due, !'argument de Merck doit echouer. 

c) Les mesures legislatives sur le point d'etre mises en vigueur sont-elles pertinentes 
ou non pertinentes 

75 Au soutien de son argument que les mesures legislatives sur le point d'etre mises en vigueur sont 
une consideration pertinente quant a l'exercice du pouvoir discretionnaire du ministre, l'avocat de 
Merck nous a signale trois decisions. A mon avis, aucune ne corrobore son affirmation. J'examinerai 
neanmoins chaque decision et je repondrai ensuite a la question plus generale:  d'un point de vue 
juridique, le ministre devrait-il avoir le droit de s'abstenir de delivrer l'ADC en se fondant sur les 
mesures legislatives sur le point d'etre mises en vigueur? 

76 La premiere de ces decisions est Distribution Canada Inc. c. M.R.N. ,  precitee. Dans cette affaire, 
la requerante sollicitait un mandamus afin de contraindre le ministre du Revenu national a percevoir 
rigoureusement les droits sur les provisions non exemptees achetees aux Etats-Unis. Le Ministere 
avait a l'epoque pour politique de ne pas percevoir les droits de moins d'un dollar. OU meme plus 
lorsque d'autres facteurs, tel le volume de la circulation, l'exigaient. Le juge de premiere instance a 
etabli une distinction entre une abdication totale de ses responsabilites et des opinions conflictuelles 
sur la maniere dont la loi devrait etre appliquee, et il a conclu qu'un mandamus ne peut etre accorde 
que dans le premier cas. En appel, la Cour a statue que le ministre doit prendre toutes les mesures 
raisonnables pour appliquer la legislation sur les douanes; " [ q]ue ces mesures soient raisonnables 
signifie qu'il faut prendre en consideration des facteurs politiques qui echappent a la competence des 
tribunau:x; judiciaires, puisqu'ils portent sur la maniere dont la Loi doit etre appliquee" (a la page 40). 

77 Dans l'affaire Distribution Canada, l'exercice d'un pouvoir discretionnaire ministeriel en 
fonction de la politique gouvernementale n'avait pas pour principal objectif de retirer des droits 
acquis. La Cour a simplement conclu que le ministre possedait un pouvoir discretionnaire dans 
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l'exercice duquel la loi n'interviendrait pas. Quoi qu'il en soit, on n'a pas utilise comme il le fallait la 
valeur de precedent de cette decision. En effet, celle-ci est pertinente pour la question de la "balance 
des inconvenients" et, en consequence, elle sera examinee plus loin. 

78 La deuxieme decision est Wimpey Western Ltd. and W-W-W Developments Ltd. v. Director of 
Standards and Approvals of the Department of the Environment, Minister of the Environment and 
Province of Alberta ( 1 983), 49 A.R. 3 60 (C.A.)'0 • La Cour d'appel de l'Alberta devait determiner si la 
perception par un ministre de la politique applicable etait pertinente quant a l'exercice d'un pouvoir 
discretionnaire. Le paragraphe pertinent de la Clean Water Act, R.S .A. 1 980,  ch. C- 1 3 , porte: 

3 :  . .  

[Traduction] ( 4) Le directeur des normes et agrements peut delivrer ou 
refuser de delivrer un pennis, ou il peut exiger, comme condition prealable a 
la delivrance d'un permis aux termes du present article, le choix d'un autre 
emplacement pour la station d'epuration ou la modification des plans et 
devis. 

79 Dans l'am�t Wimpey Western, l'intime a refuse a l'appelante le pennis de construire une station 
d'epuration sur un site de developpement industriel parce qu'il estimait que la construction d'une telle 
installation devait etre reportee jusqu'a ce qu'une usine d'epuration regionale soit operationnelle. Cette 
justification etait conforme a la politique du ministre de l'Environnement. La Cour d'appel a statue 
que le pouvoir discretionnaire de l'intime ne se limitait pas a des considerations d'ordre technique. 
Dans son analyse, le tribunal etait unanime quant aux motifs pour lesquels la politique ministerielle 
etait jugee pertinente (aux pages 3 68 et 369): 

[Traduction] L'objectif du processus de delivrance des permis prevu a 
l'art. 3 est de conferer au Ministere le pouvoir de controler ou de limiter les 
sources potentielles de polluants des eaux avant qu'elles n'existent. A mon 
avis, il est compatible avec cet objectif et avec le libelle de !'article de 
pennettre au directeur de tenir compte d'une politique de son ministre visant 
a limiter le nombre des points de deversement de polluants dans un cours 
d'eau. Le regime de delivrance des permis serait considerablement gene si le 
directeur devait se contenter d'examiner les demandes individuellement sans 
tenir compte des objectifs de la qualite de l'eau pour !'ensemble du systeme 
flu vial. 

80 L'interpretation plutot large des considerations pertinentes preconisee dans l'arret Wimpey 
Western doit etre examinee a la lumiere du large pouvoir discretionnaire accorde au decideur. De 
meme, les questions environnementales dans l'arret Wimpey Western semblent indiquer une 
predisposition des tribunaux, en tennes d'interpretation legislative, a accorder plus d'importance a la 
sante publique qu'aux interets personnels d'un promoteur. En l'espece, le pouvoir discretionnaire du 
ministre est soigneusement defini et concerne expressement des questions de sante et d'efficacite. 

8 1  La derniere des trois decisions citees ebranle serieusement, a mon avis, la these de Merck. Dans 
l'arret Reg. v. Anderson; Ex parte Ipec-Air Pty. Ltd. ( 1 965), 1 1 3 C .L.R. 1 77 (H.C.  Aust.), le requerant 
sollicitait une ordonnance de mandamus enjoignant a l'intime de lui permettre d'importer un avion et 
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de lui delivrer la licence necessaire pour lui permettre d'effectuer le transport de fret entre diverses 
villes. Les dispositions legislatives prevoyaient (a la page 1 77) : 

[Traduction] L'article 1 99 du Reglement porte :-"  . . .  (2) Lorsque le 
service projete est un service interetatique, le directeur general delivre un 
permis de transport, de transport par fretement OU de travail aerien, selon le 
cas, a moins que le requerant ne satisfasse pas, ou qu'il n'ait pas demontre 
qu'il est capable de satisfaire pendant la duree du permis, aux dispositions du 
present Reglement ou de toute autre directive ou ordonnance donnee ou 
rendue conformement au present Reglement, concemant la securite des 
operations . 11 [Non souligne dans le texte original. ]  

L'intime avait rejete les deux demandes en invoquant la politique gouvemementale opposee a 
!'augmentation du nombre de compagnies assurant des services aeriens de fret entre les divers Etats. 

82 Quant a la question de la delivrance d'un permis de transport par fretement, la majorite de la 
Haute Cour d'Australie a statue qu'il y avait lieu a mandamus, car l'intime ne possedait pas un pouvoir 
discretionnaire absolu pour decider de delivrer un tel permis. Le rejet par la Cour de la politique 
gouvemementale comme consideration pertinente va a l'encontre de la these de Merck. Aux pages 
1 87 et 1 88,  la Haute Cour a statue ce qui suit: 

[Traduction] La preuve, et en particulier les declarations memes du directeur 
general, indique clairement que son refus d'accorder le permis de transport 
par fretement n'avait rien a voir avec la question de la securite et que, en 
realite, le plaignant a demontre a la satisfaction du directeur general qu'il 
etait capable de satisfaire a toutes les dispositions relatives a la securite des 
operations projetees. Je considere que la lettre de refus du directeur general 
reconnait, meme si cela n'etait pas intentionnel, que c'est malgre et non en 
raison des demiers mots du par. 1 99(2) qu'il refusait le permis. Je pense qu'il 
faut admettre la verite: le refus du permis ne reposait sur rien d'autre qu'une 
politique s'opposant a ce que d'autres personnes que celles qui le font deja  
soient autorisees a participer a cette forme de  commerce interetatique. 
Quelles que soient la sagesse et la legitimite de cette politique, si, interprete 
correctement, le Reglement permet un refus fonde sur un tel motif, j 'aurais 
beaucoup de difficulte a ne pas conclure que l'art. 1 97, dans la mesure ou il 
exige un permis de transport par fretement pour des activites de transport 
aerien interetatique, est nul parce qu'il est incompatible avec l'art. 92 de la 
Constitution. A mon avis, un tel refus est toutefois contraire a l'exigence 
directe du par. 1 99(2) . 

J'estime qu'il s'agit d'un cas evident ou il y a lieu d'accorder un bref de 
mandamus; et etant donne qu'il ressort de mon interpretation des faits que le 
directeur general a maintenant l'obligation absolue de delivrer un permis de 
transport par fretement, obligation que ne restreint aucun pouvoir 
discretionnaire non encore exerce, j 'estime que le bref devrait etre redige de 
maniere a exiger que cette obligation soit executee. [Non souligne dans le 
texte original. ]  
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83 En ce qui concerne la demande d'importation d'un avion, la majorite a statue qu'un mandamus ne 
devait pas etre accorde. Deux des trois juges ont conclu que cette question relevait du pouvoir 
discretionnaire de l'intime. Dans un jugement concordant, le troisieme juge s'est dit d'avis que l'intime 
avait }'obligation de tenir compte de la politique gouvernementale et de l'appliquer (aux pages 204 a 
206). Je dois souligner que, pour en arriver a sa conclusion sur la premiere question, le juge de la 
minorite s'est fonde sur le fait qu'une ordonnance enjoignant a l'intime de delivrer un permis de 
transport par fretement n'aurait aucun effet pratique, le requerant etant incapable d'obtenir un avion. 

84 L'arret Anderson confirme que les decideurs possedant un pouvoir discretionnaire absolu 
peuvent tenir compte de la politique gouvernementale existante: Ce qu'est la politique 
gouvernementale (par opposition a la politique ministerielle) est une autre question. Comme le 
pouvoir discretionnaire du ministre etait etroitement defini en l'espece, il est evident que cet arret 
supporte la these d'Apotex plutot que celle de Merck. 

85 Enfin, la Cour doit determiner si les mesures legislatives sur le point d'etre mises en vigueur 
peuvent constituer une consideration pertinente malgre la portee limitee du pouvoir discretionnaire du 
ministre. A premiere vue, j 'estime que la loi ne devrait pas empecher de reconnaitre le droit du 
ministre de refuser d'executer une obligation a caractere public en invoquant les principes a l'origine 
des dispositions legislatives sur le point d'etre adoptees. Si on presume que le pouvoir discretionnaire 
du ministre n'englobe pas des criteres de securite et de sante, il est concevable de penser qu'un 
mandamus ne serait pas ou ne devrait pas etre accorde lorsque, par exemple, une personne a droit a un 
permis l'autorisant a importer et a vendre un produit que le ministre, agissant de bonne foi, croit 
presenter un risque inacceptable pour la sante des Canadiens. Dans un tel cas, un tribunal pourra fort 
bien ajourner l'audition d'une demande de mandamus s'il peut etre demontre qu'une loi modificatrice 
est sur le point d'entrer en vigueur. Agir ainsi serait reconnaitre et appliquer le critere de la "balance 
des inconvenients" comme motif de refus du mandamus. Il ne s'agit done pas de savoir si le ministre a 
le pouvoir de refuser d'executer une obligation en invoquant les modifications imminentes a la loi, 
mais plutot de savoir si le tribunal veut exercer son pouvoir discretionnaire pour accorder un 
mandamus compte tenu des consequences possibles. 

86 Si nous revenons aux faits dont la Cour a ete saisie, j 'estime que l'on ne peut pas affirmer que, en 
exervant le pouvoir que lui confere le RAD, le ministre avait le droit de tenir compte des dispositions 
du projet de loi C-9 1 apres qu'elles eurent ete adoptees mais avant qu'elles n'aient ete proclamees en 
vigueur. Compte tenu des faits de l'espece, les mesures legislatives sur le point d'etre mises en vigueur 
ne constituent pas une consideration pertinente qui peut etre invoquee unilateralement par le ministte. 

d) De Facto-La decision n'a jamais ete prise 

87 Merck soutient que l'ADC n'a pas ete delivre avant le 1 2  mars 1 993 parce que le ministre n'a 
jamais examine la demande d'Apotex. Comme le ministre n'a pas exerce son pouvoir discretionnaire, 
le juge de premiere instance a commis une erreur en voulant dieter le resultat des deliberations du 
ministre. Merck affirme que, en l'absence d'une conclusion de mauvaise foi de la part du ministre, 
Apotex n'aurait pas pu acquerir un droit a l'ADC. Les deux parties invoquent au soutien de leurs 
arguments sur cette question les decisions judiciaires rendues apres le resserrement des mesures de 
controle des armes a feu a la fin des annees 1 970.  

88 En 1 977, le Parlement a presente diverses modifications au Code criminel [S.R.C. 1 970, ch. 
C-34] (Loi de 1 977 modifiant le droit penal, S .C .  1 976-77, ch. 53)  afin de restreindre davantage 
l'usage et la vente des armes a feu au Canada. La Loi est entree en vigueur le 1 er j anvier 1 978 et des 
ordonnances de mandamus ont ete demandees dans diverses affaires dont font etat les recueils de 
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jurisprudence1 1 •  Dans chaque cas, le requerant avait presente une demande de permis et rempli toutes 
les conditions prealables avant le 1 er janvier. 

89 Dans Martinoff c. Gossen, [ 1 979] 1 C .F .  327 ( I re inst.), le juge de premiere instance a conclu 
que, le l er janvier, le requerant n'avait pas un droit acquis a un permis d'exploitation d'une entreprise 
de vente d'armes a autorisation restreinte. Le j uge a fonde sa decision sur le fait que le pouvoir de 
l'intime de delivrer le permis lui avait ete retire et qu'il n'y avait done personne qui pouvait delivrer ce 
permis. Chose interessante, il ne semble pas s'etre laisse influence par le fait que la demande etait 
encore en cours au moment ou la Loi est entree en vigueur. 

90 Dans Lemyre c. Trudel, [ 1 978] 2 C.F.  453 ( l re inst.); confirmee pour d'autres motifs par [ 1 979] 
2 C.F.  362 (C.A.), le requerant sollicitait un mandamus enjoignant a l'intime de lui delivrer un 
certificat d'enregistrement pour une arme automatique de type Walther MPL calibre 9mm. Au 
moment du depot de la demande, cette arme etait une arme a autorisation restreinte qui devait etre 
enregistree aupres du commissaire de la GRC. Le Code criminel modifie prohibait la possession d'une 
telle arme sauf si, " lors de l'entree en vigueur du present alinea, [ elle] etait enregistree comme arme a 
autorisation restreinte" .  La demande d'enregistrement presentee par le requerant n'avait pas encore ete 
approuvee au l er janvier. Au proces, le juge a statue que le requerant n'avait aucun "droit acquis a la 
possession de son arme, puisque cette possession, sans permis et certificat, etait tout simplement 
prohibee" (a la page 457). Dans de brefs motifs prononces a !'audience, la Cour d'appel a conclu que 
la seule fa9on pour le requerant d'obtenir gain de cause etait d'etablir que "son arme etait incluse dans 
cette exception, c'est-a-dire qu'elle etait enregistree (non pas qu'elle aurait pu ou du l'etre) le l er 
janvier 1 978"  (a la page 364). 

91 La decision rendue clans Lemyre est fort differente de celle rendue par la Cour d'appel de la 
Saskatchewan dans Abell v. Commissioner of Royal Canadian Mounted Police ( 1 979), 49 C.C.C.  (2d) 
1 93 (C.A. Sask.). Dans Abell, le requerant a reussi a obtenir l'enregistrement d'une arme de type F.A. 
Mark II  ( 1 944) Sten . Apres avoir analyse les arrets Ho Po Sang et Merck & Co. Inc. v. Sherman & 
Ulster Ltd., Attorney-General of Canada, Intervenant, precites, la Cour d'appel de la Saskatchewan a 
conclu que le requerant avait satisfait avant le l er janvier 1 978 aux dispositions applicables du Code 
criminel et que, en consequence, il avait acquis un droit a ce que son arme soit enregistree. 

92 Un commentateur a signale que les decisions de notre Cour " se concilient difficilement" avec 
l'arret Abell; voir P.-A. Cote, precite, a la page 1 65 .  Il ne s'agit toutefois pas de choisir entre l'affaire 
Lemyre et l'arret Abell. Suivant la regle du stare decisis, c'est le raisonnement suivi dans l'arret Merck 
& Co. Inc. v. Sherman & Ulster Ltd. ,  Attorney-General of Canada, Intervenant, precite, qui prevaut. 
Cela ne signifie pas qu'une decision differente serait aujourd'hui rendue dans les affaires Lemyre ou 
Martinoff; il est certes permis de penser que la "balance des inconvenients" permettrait d'obtenir le 
meme resultat. 

93 En fin de compte, j e  dois conclure qu'Apotex avait un droit acquis a l'ADC meme si le ministre 
n' avait pas pris une decision le 1 2  mars 1 993 . 

5) La balance des inconvenients 

94 Merck pretend que, si on en arrivait a la conclusion qu'Apotex a droit a un mandamus, la Cour 
devrait exercer son pouvoir discretionnaire pour refuser l'ordonnance sollicitee. Elle allegue qu'un 
mandamus devrait etre refuse lorsque cela aurait pour effet d'aller a l'encontre de modifications 
legislatives. Merck affirme que le principe formule dans l'arret Ottawa, City of v. Boyd Builders Ltd. ,  
precite, corrobore la proposition selon laquelle la Cour ne devrait pas appliquer l'ancienne loi, car le 
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projet de loi C-9 1 et le Reglement sur les medicaments brevetes etaient en vigueur au moment de 
}'audience. 

200 

95 11 est vrai que, dans l'arret Boyd Builders, la Cour supreme a reconnu la pertinence de 
modifications legislatives irnrninentes pour determiner si elle devait accorder une ordonnance de 
mandamus. Contrairement au juge de premiere instance et, avec deference, je ne crois pas que l'on 
puisse ecarter cet argument. Merck a invoque ce qui a ete qualifie de 11motif controverse1 1 pour lequel 
certains tribunaux ont ete prets a refuser un mandamus. L'arret Boyd Builders a ete cite comme l'un 
des cas ou les tribunaux ont utilise ce que l'on a appele le critere de la 1 1balance des inconvenients11 
consistant a soupeser les inten�ts opposes des parties pour determiner comment doit etre exerce un 
pouvoir discretionnaire: voir J . M. Evans et autres, Administrative Law: Cases, Text, and Materials, 
3e  ed. (Toronto: Emond Montgomery, 1 989), a la page 1 083 .  

96  Malgre la forme sous laquelle le  probleme a ete presente au depart, trois questions distinctes se 
posent: 1 )  La Cour a-t-elle le pouvoir discretionnaire d'invoquer le critere de la 11balance des 
inconvenients11 pour refuser un mandamus? 2) Le cas echeant, quels sont les criteres de son exercice? 
et 3) S'agit-il d'un cas ou il faut refuser le mandamus? J1examinerai chacune de ces questions. 

a) L'etendue du pouvoir discretionnaire de la Cour La balance des inconvenients 

97 La jurisprudence portant sur les mandamus indique di verses techniques juridiques grace 
auxquelles les tribunaux ont, a !'occasion, pondere des inten�ts opposes. Par exemple, appele a 
determiner la pertinence ou la non pertinence de considerations influern;:ant le decideur, un tribunal 
peut accorder une interpretation large ou etroite au pouvoir discretionnaire confere par des 
dispositions legislatives apparemment claires. C'est egalement vrai pour des dispositions qui visent a 
empieter sur des droits acquis. En fait, on peut constater qu'une analyse des droits acquis repose sur 
des considerations generales implicites dans les motifs formels de jugement. Le professeur Cote offre 
une analyse penetrante de ce processus dans son ouvrage intitule Interpretation des lois, precite, a la 
page 1 57 :  

On peut croire que le  j uge qui decide de  reconna!tre ou de  ne  pas 
reconnaltre des droits acquis procede, le plus souvent sans le dire, a une 
appreciation comparative des couts individuels et sociaux de sa decision. 
Plus grands sont les couts individuels et plus grave le prejudice cause a 
l'individu par !'application immediate de la loi, plus grandes sont les chances 
que des droits acquis soient reconnus. Par contre, si le cout individuel est 
juge reduit (par exemple, lorsque la loi nouvelle ne prescrit qu'une regle de 
procedure), il est plus probable que la loi nouvelle soit appliquee 
irnrnediatement. D'autre part, si les inconvenients sociaux d'une application 
differee de la loi nouvelle sont per9us comme etant tres lourds (par exemple, 
si cela met en cause la sante et la securite publiques ), il est probable que le 
juge hesitera a admettre des droits acquis. Au contraire, si la survie du droit 
ancien ne para!t pas menacer indlirnent l'interet social, il sera plus facile au 
juge d'admettre les droits acquis. 

98 Le pouvoir discretionnaire de la Cour doit etre exerce avec discernement. Un auteur fait valoir 
qu'etant donne que le pouvoir discretionnaire de la Cour peut, en raison de son etendue, porter atteinte 
a la primaute du droit, il doit etre exerce avec la plus grande prudence :  voir Sir W. Wade, 
Administrative Law, 6e ed. (Oxford: Clarendon, 1 98 8), a la page 709. Tout en presumant qu'il n'y a 
pas lieu a un mandamus de plein droit, un autre auteur a fait remarquer que la Cour n'a pas le pouvoir 
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discretionnaire de refuser un tel bref lorsqu'il s'agit du seul moyen d'obtenir !'execution d'une 
obligation ministerielle: voir S. A. de Smith, Judicial Review of Administrative Action, 4e ed., J. M. 
Evans (London: Stevens, 1 980),  a la page 558 .  

99 Merck a demande a la  Cour de  refuser d'intervenir dans l'exercice du pouvoir discretionnaire du 
ministre meme si son defaut d'executer une obligation legale a ete juge injustifie, rendant en fait legal 
ce qui avait ete considere illegal. C'est peut-etre conscient de ces considerations que le juge Dube a 
laisse entendre que l'arret Boyd Builders empechait la Cour d'exercer son pouvoir discretionnaire pour 
rejeter le mandamus (a la page 1 8 1 ). Certes, !'introduction de la variable "balance des inconvenients" 
dans le probleme du mandamus pose inevitablement la question de savoir s'il existe des limites aux 
considerations en vertu desquelles un tribunal peut exercer son pouvoir discretionnaire. 

1 00 Malgre des preoccupations evidentes, les recueils de jurisprudence font etat de divers 
precedents qui, dans !'ensemble, peuvent nous amener a conclure que les tribunaux n'ont fait que 
reconnaltre officiellement un autre principe directeur des regles de droit applicables au mandamusv12• 
Dans l'affaire Distribution Canada Inc. c. M.R.N., precitee et examinee plus haut, il etait possible 
d'alleguer que la Cour avait effectivement pondere les avantages de !'execution forcee d'une obligation 
et les interets des personnes chargees de la mise en application de cette obligation ainsi que ceux du 
public. 11 est pennis de penser qu'une technique analogue de ponderation a ete adoptee dans les 
decisions relatives au controle des armes a feu. 

101  Par ailleurs, le critere de la "balance des inconvenients" a ete reellement reconnu dans l'affaire 
Re Central Canada Potash Co. Ltd. et al . and Minister of Mineral Resources for Saskatchewan ( 1 972), 
30 D .L.R. (3d) 480 (B .R. Sask.); conf. par ( 1 973), 32 D .L.R. (3d) 1 07 (C.A. Sask.); pourvoi a la Cour 
supreme rejete ( 1 973), 3 8  D.L.R. (3d) 3 1 7. Dans cette affaire, le pouvoir discretionnaire du ministre 
etait absolu et le mandamus aurait pu etre rejete pour cet unique motif. Toutefois, tant le tribunal de 
premiere instance que la Cour d'appel ont reconnu un autre motif de refuser le mandamus : une telle 
ordonnance [Traduction] "entra!nerait la confusion et le desordre dans l'industrie de la potasse" .  En 
Cour d'appel, le juge en chef Culliton a dit ce qui suit (a la page 1 1 5) :  

[Traduction] Le  juge en  chambre a egalement statue que, meme s'il y 
avait lieu a mandamus, il ne l'accorderait neanmoins pas dans l'exercice de 
son pouvoir discretionnaire. 11 est indubitable que le mandamus est avant tout 
un redressement assujetti a l'exercice d'un pouvoir discretionnaire. Meme 

'
s'il 

serait difficile d'enumerer avec precision tous les motifs pour lesquels il 
serait justifie pour un juge de refuser le bref dans l'exercice de son pouvoir 
discretionnaire, ces motifs sont en fait nombreux et generaux. Il ne fait aucun 
doute que le juge en chambre a considere que la delivrance d'un mandamus 
en l'espece entra!nerait la confusion et le desordre dans l'industrie de la 
potasse. La legitimite de cette conclusion ressort du fait que tous les autres 
producteurs de potasse se sont opposes a la demande de mandamus. A mon 
avis, un tel motif justifierait l'exercice du pouvoir discretionnaire du juge en 
chambre. 

1 02 D'autres tribunaux ont presume qu'ils conservent un pouvoir discretionnaire inherent de refuser 
un redressement obligatoire dans certaines circonstances. Dans l'arret Fitzgerald v. Muldoon, [ 1 976] 2 
N.Z.L.R. 6 1 5  (C.S.) ,  le premier ministre de la Nouvelle-Zelande, qui venait tout juste d'etre elu, a 
annonce !'abolition d'un regime de retraite comme ii l'avait promis lors de la campagne electorale. 
Apres cette annonce, le conseil, ayant obtenu !'assurance du premier ministre qu'une loi abrogative 
serait bientot adoptee, a cesse d'exiger les paiements prevus dans les dispositions legislatives 
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applicables aux pensions. Meme si la Cour a rendu un jugement declaratoire portant que les mesures 
prises par le premier ministre etaient illegales, elle a refuse d'accorder une injonction obligeant le 
conseil a percevoir les cotisations requises. Elle a plutot ajourne l'affaire pour une periode de six mois 
afin de voir si le gouvernement remplirait sa promesse d'abroger le regime de retraite. 

1 03 Par ailleurs, l'arret Fitzgerald supporte officiellement le principe suivant lequel le pouvoir 
executif du gouvernement n'est nullement habilite a suspendre !'application d'une loi. Pour citer le 
juge Marceau, J .C.A. , dans l'arret Conseil de la tribu Carrier-Sekani c .  Canada (Ministre de 
!'Environnement), [ 1 992] 3 C.F.  3 1 6  (C.A. ), a la page 34 7 :  "Il est evident que la volonte du Parlement 
est souveraine et qu'aucun pouvoir administratif ou executif ne peut y contrevenir, directement ou 
indirectement" .  Cependant, en ajournant I' audience de mandamus, la Cour a en realite suspendu 
!'application de la loi. 

104 Dans l'arret Fitzgerald, le juge de premiere instance etait manifestement motive par les 
consequences pratiques de l'octroi de l'ordonnance. Meme si le regime de retraite avait ete 
immediatement remis en vigueur, il aurait fallu six semaines avant qu'il ne recommence a fonctionner 
tandis que le recouvrement des arrieres de cotisations aurait pris beaucoup plus de temps. Le juge de 
premiere instance a conclu (a la page 623) :  

[Traduction] [I] l  serait tout a fait injustifie d'exiger la  remise en application 
des mecanismes de la New Zealand Superannuation Act 1 974 lorsqu'il y a  de 
fortes chances qu'il soit necessaire de tout annuler encore une fois dans 
quelques mois. 

· 

105 Il convient de signaler que la preuve dont avait ete saisi le juge de premiere instance lui 
permettait de croire que le Parlement etait en position d'adopter une telle loi dans le delai envisage 
lors de l'ajournement. 

1 06 Compte tenu de la jurisprudence citee ci-dessus, je conclus que la Cour a le pouvoir 
discretionnaire de refuser un mandamus en se fondant sur la "balance des inconvenients" .  La tache la 
plus difficile consiste a determiner les criteres applicables pour decider s'il y a lieu d'exercer ce 
pouvoir. 

b) Les criteres de l'exercice du pouvoir discretionnaire 

107 La jurisprudence indique trois categories de cas ou le critere de la balance des inconvenients a 
ete implicitement reconnu. Il s'agit tout d'abord des cas ou le chaos ou les couts administratifs qui 
resulteraient de l'octroi de l'ordonnance sont evidents et inacceptables; voir les arrets Distribution 
Canada Inc. c. M.R.N. ,  precite; Re Central Canada Potash Co. Ltd. et al. and Minister of Mineral 
Resources for Saskatchewan, precite; et Fitzgerald v. Muldoon, precite. Il convient de signaler que, 
dans la plupart de ces affaires, il s'agissait d'une obligation envers le public en general plutot qu'une 
obligation envers le particulier requerant. C'est en ce sens que l'on peut dire que les regles de droit 
applicables au mandamus et celles applicables a la qualite pour agir se recoupent. Le juge Desjardins, 
J.C.A., a implicitement reconnu ces liens dans l'arret Distribution Canada c. M.R.N., precite, a la page 
39 :  

Pour ma part, j 'incline a penser qu'avec l'addition du precedent Finlay, la 
jurisprudence n'exclut pas clairement la possibilite d'etendre la qualite pour 
agir au recours en mandamus lorsque l'inten�t general est en jeu et qu'il 
n'ex!ste aucun autre moyen raisonnable d'en saisir la cour. 
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Quant a la question de savoir si le critere de la "balance des inconvenients" peut etre utilise pour 
assouplir davantage les conditions de la qualite pour agir, j e  l'examinerai une autre fois. 

1 08 Le deuxieme motif de refuser un mandamus, quoique plus hypothetique, semble exister dans 
les cas ou l'on considere que les risques possibles pour la sante et la securite publiques sont plus 
importants que le droit d'un individu de proteger ses interets personnels ou economiques; voir les 
arrets Martinoff c. Gossen, precite; Lemyre c. Trudel, precite; et Wimpey Western Ltd. and W-W-W 
Developments Ltd. v. Director of Standards and Approvals of the Department of the Environment 
Minister of the Environment and Province of Alberta, precite. 

1 09 En l'espece, il n'est nullement question qu'une ordonnance de mandamus entraine un chaos 
administratif. 11 est vrai qu'une telle ordonnance pourrait fort bien avoir pour effet d'encourager 
d'autres fabricants de produits generiques qui ont depose une PDN avant l'entree en vigueur du projet 
de loi C-9 1 et du Reglement sur les medicaments brevetes a solliciter un mandamus. Toutefois, etant 
donne que seuls les fabricants qui satisfon� aux exigences habituelles du mandamus auront gain de 
cause, il ne s'agit pas d'un cas ou les arguments en faveur de l'efficacite administrative sont 
particulierement convaincants. En outre, comme l'Apo-Enalapril respecte les normes d'innocuite et 
d'efficacite du RAD, la question de la securite et de la sante publiques ne se pose pas. II ne nous reste 
que la tendance jurisprudentielle representee par l'arret Boyd Builders. 

c) L'arret Boyd Builders 

1 1 0  Merck soutient que le principe etabli clans l'arret Boyd Builders permet a la Cour d'exercer son 
pouvoir discretionnaire pour refuser un mandamus etant donne que, clans cet arret, la Cour a ajourne 
une audience de mandamus pour permettre la mise en place d'un nouveau regime reglementaire. A 
mon avis, ce principe est mal interprete. En fait, meme !'interpretation que lui donne Merck ne fait pas 
avancer sa cause. 

1 1 1  Boyd Builders avait presente une demande de permis de construire a un moment ou le 
reglement de zonage existant aurait permis le lotissement projete. La nouvelle du projet a entraine une 
reaction negative du public a laquelle la ville a repondu en entamant !'adoption d'un reglement 
municipal modificateur pour contrecarrer le projet du promoteur. Avant l'arret Boyd Builders, le 
conseil municipal pouvait faire echec a une demande de permis de construire en adoptant un 
reglement modificateur en tout temps avant la delivrance du permis; voir Toronto Corporation v. 
Roman Catholic Separate Schools Trustees, [ 1 926] A.C. 8 1  (C.P.) .  Apres le depot d'une demande de 
mandamus, la ville d'Ottawa a demande un ajournement jusqu'a ce que la Commission des affaires 
municipales de !'Ontario ait eu !'occasion d'approuver ou de rejeter le reglement modificateur. La 
Cour supreme a formule un triple critere pour determiner s'il y avait lieu d'accorder l'ajournement: 1 )  
l a  municipalite doit demontrer qu'elle avait, avant meme que la demande de permis ne soit presentee, 
!'intention de rezoner le terrain;  2) la municipalite doit avoir agi de bonne foi, et 3) la municipalite 
doit avoir agi avec celerite pour obtenir !'adoption et ! 'approbation du reglement municipal 
modificateur. 

1 12 Il est desormais bien etabli que le droit prima facie d'un proprietaire foncier d'utiliser son 
terrain conformement aux reglements de zonage existants ne doit pas etre entrave a moins que l'on ne 
demontre qu'il existait, avant le depot de la demande de permis, une intention de rezoner le terrain. 
Evidemment, !'application stricte du principe formule dans l'arret Boyd Builders n'aide pas la cause de 
Merck. Apotex a depose sa demande d'avis de conformite plus de deux ans avant que le Parlement 
n'indique son intention de presenter une loi modificatrice. Cet argument mis a part, j e  suis d'avis que 
la Cour supreme n'invitait pas les tribunaux a se meler des affrontements politiques quotidiens qui 
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accompagnent les decisions relatives a la planification de !'utilisation des sols en ponderant ce qu'on 
appelle les "droits en equity" :  elle tentait simplement d'etablir un principe permettant de determiner si 
un proprietaire fancier avait acquis un droit a un permis de construire en attendant !'approbation d'un 
reglement modificateur. 

1 13 Suivant l'etat actuel du droit municipal, s'il est impossible de demontrer une intention prealable 
de proceder a un nouveau zonage, le proprietaire fancier peut alors revendiquer un droit acquis a un 
permis de construire. Ce principe ne peut pas etre invoque pour fonder l'exercice par la Cour de son 
pouvoir discretionnaire de delivrer un mandamus en ponderant des interets opposes. Il faut 
reconnaltre que certains alleguent que les tribunaux devraient jouer un plus grand role dans "la 
ponderation des droits en equity" ,  meme en matiere du droit de l'urbanisme (voir Makuch, Canadian 
Municipal and Planning Law, (Toronto: Carswell, 1 983),  aux pages 25 1 a 2 6 1 ), et il est indubitable 
que les recueils de jurisprudence font etat des decisions ou les tribunaux ont voulu se meler de la 
question de !'utilisation des sols; p. ex. , Re Hall and City of Toronto et al. ( 1 979), 23 O .R. (2d) 86 
(C.A.). Mais, a mon avis, cela n'ebranle pas I' application de l'arret Boyd Builders. 

1 1 4  En fait, le critere de la balance des inconvenients autorise la Cour a utiliser son pouvoir 
discretionnaire pour remplacer la regle des considerations pertinentes ainsi que la doctrine des droits 
acquis. Ce critere ne devrait done etre utilise que dans les cas les plus evidents et il ne faudrait pas le 
considerer comme une panacee permettant de combler les lacunes des textes legislatifs. A mains que 
les tribunaux ne soient prets a se laisser entrainer dans le domaine reserve aux elus, toute tentative de 
s'engager dans la ponderation des interets doit s'effectuer dans un respect rigoureux des regles de 
droit. 

1 15 L'argument suivant lequel les couts sociaux ou economiques sont plus importants que les droits 
d'Apotex ne fait que jeter la confusion sur ce qui n'est essentiellement qu'une question de droit prive. 
Enfin, je conclus que le principe formule dans l'arret Boyd Builders n'est pas pertinent pour l'espece, 
ni pour la question du pouvoir discretionnaire de la Cour de refuser un mandamus en se fondant sur la 
"balance des inconvenients" .  En consequence, il n'y a juridiquement parlant aucune raison d'appliquer 
le critere de la "balance des inconvenients" pour refuser a Apotex l'ordonnance qu'elle sollicite. 
Examinons maintenant si le projet de loi C-9 1 et le Reglement sur les medicaments brevetes ont 
depouille Apotex de son droit acquis a un ADC. 

6) Loi retroactive OU retrospective 

1 1 6  Merck a soutenu que, si Apotex avait acquis un droit avant le 1 2  mars 1 993 ,  ce droit lui a ete 
retire par les paragraphes 5 ( 1 )  et (2) du Reglement sur les medicaments brevetes: 

5 .  ( 1 )  Lorsqu'une personne depose ou, avant la date d'entree en vigueur 
du present reglement, a depose une demande d'avis de conformite a l'egard 
d'une drogue et souhaite comparer cette drogue a une drogue qui a ete 
commercialisee au Canada aux termes d'un avis de conformite delivre a la 
premiere personne et a l'egard duquel une liste de brevets a ete soumise OU 

qu'elle souhaite faire un renvoi a la drogue citee en second lieu, elle doit 
indiquer sur sa demande, a l'egard de chaque brevet enumere dans la liste: 

(2) Lorsque, apres le depot par la seconde personne d'une demande 
d'avis de conformite mais avant la delivrance de cet avis, une liste de brevets 
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est soumise ou modifiee aux termes du paragraphe 4(5) a l'egard d'un brevet, 
la seconde personne doit modifier la demande pour y inclure, a l'egard de ce 
brevet, la declaration ou !'allegation exigee par le paragraphe ( 1 ) . [Non 
souligne dans le texte original.] 

1 17 Laissant de cote la question de l'effet de la "balance des inconvenients" sur une loi 
retrospective, Merck avance trois arguments distincts. 

1 18 Le premier argument de Merck est un argument de principe. Elle soutient qu'Apotex s'est creee 
un creneau juridique en obtenant un ADC malgre les dispositions legislatives actuelles . Merck pretend 
aussi qu'Apotex tente en realite d'obtenir l'aide de la Cour pour faciliter la contrefa9on d'un brevet. 
(L'illegalite n'a pas ete invoquee comme fin de non-recevoir en equity a l'octroi de la reparation 
sollicitee.) Les paragraphes pertinents de l'expose de Merck portent (expose des faits et du droit des 
appelantes, paragraphes 87  a 89): 

[Traduction] 87. Les tribunaux n'ont pas oublie de tenir compte des droits 
decoulant d'un brevet lorsqu'ils examinaient les ADC, meme en fonction de 
l'ancienne loi. Les ADC et les droits de brevet n'ont jamais fait partie de 
domaines juridiques isoles et non lies. Lorsque l'ancienne loi s'appliquait, les 
tribunaux ont constamment souligne que c'etait la licence obligatoire qui 
avait une incidence sur les droits des titulaires de brevets et que l'ADC ne 
faisait que permettre a la societe pharmaceutique de produits generiques 
d'exercer ses droits en vertu de la licence obligatoire. La Cour est clairement 
en presence d'un cas ou le Parlement a etabli un lien entre les ADC et la 
protection des droits decoulant d'un brevet, et ou on sollicite son aide pour 
faciliter la contrefa9on d'un brevet. 

88 .  Ni le  ministre (ni la  Cour) ne devrait fermer les yeux sur le fait que, depuis le 
4 fevrier 1 993,  les dispositions relatives aux " licences obligatoires" ont ete 
abrogees et qu'il a ete directement et expressement question des "droits de 
propriete" des titulaires de brevet comme Merck dans le projet de loi C-9 1 et 
dans le Reglement Sur les medicaments brevetes (avis de conformite). Le 
Parlement pouvait difficilement indiquer plus clairement le mal qu'il voulait 
corriger dans ces textes legislatifs. 

89 .  Apotex cherche a se creer un creneau juridique entre l'ancien regime legal 
(lorsque les droits decoulant d'un brevet etaient examines en fonction des 
dispositions relatives aux licences obligatoires) et le regime actuel (ou la 
delivrance d'un ADC est liee a la protection du brevet). Le president et 
directeur general d'Apotex, Bernard Sherman, a declare a maintes reprises 
dans son temoignage qu'il a l'intention de vendre l'enalapril partout au 
Canada des que possible, sans egard au fait que le brevet de Merck n'expirera 
pas avant le 1 6  octobre 2007. 

1 19 Bien que les ADC et les droits decoulant d'un brevet soient lies, ils n'ont j amais dependu 
mutuellement les uns les autres. L'un des objectifs du regime d'octroi de licences obligatoires etait 
d'eviter les litiges longs et couteux relativement a la contrefa9on possible d'un brevet a la condition 
que la societe de produits generiques accepte de verser des redevances. Cependant, cela ne nous 
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amene pas inevitablement a conclure que tous les produits generiques contrefont des brevets. A mon 
avis, tout ce que l'on peut dire est que l'Apo-Enalapril est une drogue "sans danger" . Refuser le 
mandamus en se fondant sur l'argument invoque par Merck equivaudrait essentiellement a prejuger de 
la question du brevet. 

120 En fait, Merck tente d'obtenir une inj onction interlocutoire contre Apotex relativement a la 
contrefa9on possible d'un brevet sans avoir a remplir les conditions legales prealables pour l'octroi 
d'une telle reparation. (L'interpretation qui sera accordee a l 'article 6 du Reglement sur les 
medicaments brevetes est une toute autre question.) Dans les circonstances, on ne peut 
raisonnablement considerer qu'une ordonnance de mandamus est un moyen qui "facilite" la 
contrefa9on du brevet. La Cour ne devrait pas refermer le creneau juridique en ne tenant pas compte 
du fait que le Parlement avait a sa disposition un moyen legislatif efficace pour retirer a Apotex ce 
que la loi considere comme un droit acquis. Elle ne devrait pas non plus former les yeux sur 
!'existence des recours juridiques habituels permettant de contrecarrer la contrefa9on d'un brevet. 

121 Le deuxieme argument de Merck repose sur l'hypothese que le Reglement sur les medicaments 
brevetes est de nature "procedurale". Certes, si c'est le cas, il est alors evident que c'est le nouveau 
regime legal qui s'appliquerait a la PDN d'Apotex; voir Howard Smith Paper Mills Ltd. et al. v. The 
Queen, [ 1 957] R.C.S  403, le juge Cartwright, aux pages 4 1 9  et 420, citant et endossant lord 
Blackburn clans l'arret Gardner v. Lucas ( 1 878), 3 App. Cas. 5 82 (H.L.), a la page 603 . Toutefois, 
nous devons decider [Traduction] "non seulement si le texte touche la procedure, mais aussi s'il ne 
touche que la procedure, sans toucher les droits fondamentaux des parties " :  DeRoussy v. Nesbitt 
( 1 920), 53 D.L.R. 5 1 4  (C.A. Alb.), a la page 5 1 6, le juge en chef Harvey, cite et endosse clans Angus 
c. Sun Alliance compagnie d'assurance, [ 1 988] 2 R.C.S.  256, a la page 265 , le juge La Forest. 

122 En l'espece, il ne s'agit pas d'un reglement touchant en soi la procedure. La fixation d'un critere 
voulant qu'un ADC ne peut etre delivre relativement a une PDN liee a un brevet constitue 
manifestement un changement de fond clans la loi et elle est done assujettie aux regles d'interpretation 
legislative applicables aux lois visant a modifier des droits acquis. 

123 Le troisieme argument de Merck est que la portee projetee du paragraphe 5( 1 )  est claire. Si 
cette hypothese est valide, il en resulte necessairement qu'il n'y a pas lieu d'invoquer les principes 
d'interpretation legislative con9us pour aider a l'interpretation des textes legislatifs ambigus. Merck 
cherche a eviter l'application de la presomption de la non-retroactivite des lois et de la presomption 
relative a la non-interference clans les droits acquis qui "s'appliqu[ent] seulement lorsque la loi est 
d'une quelconque fa9on ambigue et logiquement susceptible de deux interpretations" ;  Gustavson 
Drilling ( 1 964) Ltd. c. Le ministre du Revenu national, [ 1 977] 1 R.C.S . 27 1 ,  a la page 282, le juge 
Dickson (tel etait alors son titre). A mon avis, les paragraphes 5 ( 1 )  et (2) n'ont pas manifestement 
pour objet de depouiller des personnes de leurs droits acquis. Ils sont au mieux ambigus. 

124 A ce stade, deux methodes s'offrent pour trancher le present litige. La premiere demande une 
analyse approfondie des regles de droit applicables a la retroactivite. I l  est essentiel pour cette analyse 
de faire une distinction entre le principe de la non-retroactivite des lois et celui de la non-interference 
dans les droits acquis. Il est desormais bien etabli qu'un texte legislatif qui produit son effet clans 
l'avenir mais qui, en meme temps, empiete sur des droits acquis ou y porte atteinte n'est pas 
necessairement retroactif. Ces distinctions ont ete examinees clans trois arrets de la Cour supreme ' 3 :  
Gustavson Drilling ( 1 964) Ltd. c .  Le ministre du Revenu national, precite; Procureur general du 
Quebec c. Tribunal de !'expropriation et autres, [ 1 986] 1 R.C.S .  732; et Venne c. Quebec 
(Commission de protection du territoire agricole), [ 1 989] 1 R.C.S. 880  (voir aussi Lorac Transport 
Ltd. c .  Atra (Le), [ 1 987] 1 C.F. 1 08 (C.A.), le juge Hugessen, a la page 1 1 7). La seconde methode est 
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beaucoup plus simple et conforte mon opinion que, compte tenu des circonstances de l'espece, les 
deux presomptions s'appliquent et que le Parlement n'avait pas !'intention que les paragraphes 5( 1 )  et 
(2) du Reglement sur les medicaments brevetes empietent sur des droits acquis. 

125 A titre d'exemple, supposons que le paragraphe 5 ( 1 )  s'applique expressement a tous les ADC 
"en cours de traitement" ,  y compris a ceux sur lesquels les requerantes ont un droit acquis .  Nul ne 
peut contester que le Parlement a le pouvoir d'adopter une loi retroactive, depouillant ainsi des 
personnes d'un droit acquis. Il est egalement clair, toutefois, que le Reglement sur les medicaments 
brevetes ne peut retirer des droits acquis a moins que les dispositions legislatives habilitantes, c'est-a­
dire la Loi sur les brevets ou le projet de loi C-9 1 ,  autorisent implicitement ou explicitement de tels 
empietements; voir Cote, precite, a la page 145 .  La Cour supreme a fait sienne cette methode 
d'interpretation des textes reglementaires dans l'arret P.G. de la Colombie-Britannique et autre c .  
Parklane Private Hospital Ltd. ,  [ 1 975] 2 R.C .S .  47, a la page 60, le juge Dickson (tel etait alors son 
titre) : 

Si le decret 4400 est intra vires, il pourrait servir a eteindre retroactivement 
l'entiere reclamation de Parklane, mais a mon avis il ne peut avoir cet effet­
la. Le lieutenant-gouverneur en conseil a le pouvoir de faire des reglements 
aux fins de mettre a effet les dispositions contenues dans la loi, mais rien qui 
soit expressement ou par implication necessaire contenu dans la loi n'autorise 
de porter retroactivement atteinte par reglement a des droits et obligations 
existants. [Non souligne dans le texte original .] 

126 C'est une chose que d'essayer dans une disposition d'une loi du Parlement de porter atteinte a 
des droits acquis et e'en est une autre que de tenter de faire de meme dans un paragraphe d'un 
reglement. Sauf une exception, je ne peux trouver dans le projet de loi C-91 de dispositions 
permettant expressement que des reglements portent atteinte a des droits acquis OU existants. Certes, 
le paragraphe 5 5 .2(4) de la Loi Sur les brevets, la disposition permettant de prendre des reglements, ne 
permet ni expressement ni implicitement que des reglements retroactifs soient pris. Cela explique 
pourquoi le redacteur legislatif n'a pas formule le paragraphe 5 ( 1 )  du Reglement sur les medicaments 
brevetes de maniere a englober toutes les PDN "en cours de traitement" en mentionnant expressement 
celles sur lesquelles le requerant avait obtenu un droit acquis. Selon moi, le redacteur savait qu'un tel 
libelle outrepasserait les pouvoirs du gouverneur en conseil . 

127 Par contre, le paragraphe 1 2( 1 )  du projet de loi C-9 1 eteint expressement toutes les licences 
obligatoires accordees apres le 20 decembre 1 99 1 .  Tout comme le juge de premiere instance, je suis 
amene a conclure que le Parlement pourrait avoir fait la meme chose pour les PDN "en cours de 
traitement" .  Une interpretation fondee sur l'objet du paragraphe 5 ( 1 )  du Reglement sur les 
medicaments brevetes ainsi qu'une appreciation de la regle ejusdem generis d'interpretation legislative 
indiquent que ce paragraphe ne s'applique qu'aux PDN qui n'en etaient pas encore au stade ou le 
pouvoir discretionnaire du ministre avait ete epuise le 1 2  mars 1 993 .  

7)  La competence de la  Cour 

128 La derniere question qui se pose est celle de savoir si la disposition attributive de 
preponderance figurant dans le projet de loi C-9 1 a supprime le pouvoir de la Cour de faire droit a un 
controle judiciaire. Le paragraphe 5 5 .2(5) [de la Loi sur les brevets] porte: 
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(5) Une disposition supplementaire prise sous le regime du present 
article prevaut Sur toute disposition legislative OU reglementaire federale 
divergente. [Non souligne dans le texte original .] 

129 Merck a explique brievement son nouvel argument dans son expose (aux paragraphes 91 a 95 
inclusivement) : 

[Traduction] 9 1 .  Comme nous l'avons examine plus haut, le Reglement sur 
les medicaments brevetes (avis de conformite) s'applique expressement aux 
demandes d'ADC pendantes devant le ministre le 1 2  mars 1 993 . 

92. Des le 1 2  mars 1 993,  le Parlement avait mis en place une nouvelle procedure 
regissant les litiges relatifs a la delivrance OU a la non-delivrance des ADC. 
Cette nouvelle procedure est prevue aux articles 6 et 8 du Reglement sur les 
medicaments brevetes (avis de conformite). 

93 . La Loi sur la Cour federale tire son fondement constitutionnel de l'art. 1 0 1  de 
la Loi constitutionnelle de 1 867 qui vise a assurer " la meilleure 
administration des lois du Canada" .  

94. L'interdiction a l'art. 7 du Reglement de delivrer un ADC tant que la 
procedure prevue aux art. 6 et 8 dudit Reglement n'aura pas ete suivie est 
tout autant "une loi du Canada" que l'art. 1 8  de la Loi sur la Cour federale. 
En fait, et ce qui est plus important, le Parlement a declare au par. 55 .2(5) du 
Reglement [sic] que !'interdiction prevue dans le Reglement prevaut sur l'art. 
1 8  de la Loi sur la Cour federale et sur toute autre loi federale. 

95 .  En consequence, lorsque la  presente affaire a ete entendue le  21  juin 1 993,  la 
Cour n'etait pas plus habilitee a accorder un mandamus obligeant le ministre 
a delivrer un ADC que le ministre n'avait le pouvoir de delivrer un ADC et 
ce, en raison de l'interdiction figurant a l'art. 7 du Reglement. 

130 Je ne vois pas comment on peut affirmer que le paragraphe 5 5 .2(5) ou tout autre reglement pris 
en vertu de cet article prevaut sur l'article 1 8  de la Loi sur la Cour federale [L.R.C. ( 1 985),  ch. F-7 
(mod. par L.C. 1 990, ch-8 ,  art. 4)] : voir en general l'arret Friends of the Oldman River Society c .  
Canada (Ministre des Transports), precite, le juge La Forest, aux pages 38 et  39 .  Dois-je  presumer que 
la Cour supreme du Canada, etant un tribunal cree par la loi, n'a pas non plus competence en l'espece? 
La reponse a cet argument est evidente. Il n'y a pas de question de preponderance. On nous a demande 
de determiner si le Reglement sur les medicaments brevetes s'applique. Le paragraphe 55 .2(5) ne peut 
pas etre interprete comme une clause privative protegeant le ministre et les dispositions legislatives 
pertinentes centre un controle judiciaire. Cet argument est denue de fondement. 

CONCLUSION 

131 L'appel et  l'appel incident devraient etre rejetes avec depens. 

132 Le juge Mahoney, J.C.A. : -- Je soucris a ces motifs. 

133 Le juge McDonald, J.C.A. :-- Je souscris a ces motifs. 
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1 Le 5 janvier 1 993,  Apotex a tente en vain d'obtenir que la Cour federale du Canada interdise 
au Parlement d'adopter le projet de loi. 

2 Le 20 septembre 1 99 1 ,  Merck a poursuivi Apotex parce que cette demiere exportait de 
l'enalapril aux Etats-Unis et dans les CaraYbes. Cette action en contrefa9on de brevet est encore 
pendante. 

3 En appel, Apotex a invite la Cour a conclure du refus du ministre de communiquer le contenu 
de ces avis qu'ils corroboraient sa position j uridique. Je souhaite seulement signaler que je peux 
imaginer de nombreuses raisons valables pour lesquelles le ministre ne souhaite peut-etre pas 
qu'un avis juridique soit communique, que celui-ci soit favorable ou defavorable aux parties au 
litige. 

4 Je pense qu'il est important de signaler que, lorsque l'avocat du ministre a demande 
l'ajournement, il ignorait que le Reglement sur les medicaments brevetes entrerait en vigueur le 
1 2  mars 1 993 . Personne n'a laisse entendre le contraire, pas meme l'avocat d'Apotex. 

5 Je sais toutefois qu'Apotex a fait allusion a cette question; voir !'expose de l'appel incident 
d'Apotex, p. 6, sous-alineas 8c)(vi) et (vii). 

6 Habituellement, la regle est qu'un mandamus ne peut etre accorde relativement a une 
obligation envers la Couronne. Historiquement, on a considere que cette question concernait la 
qualite pour presenter une demande de mandamus. Au fil des ans, la Cour supreme a 
considerablement assoupli les conditions de la qualite pour agir; voir les arrets Thorson c. 
Procureur general du Canada et autres, [ 1 975] 1 R.C.S .  1 3 8 ; Nova Scotia Board of Censors c. 
McNeil, [ 1 976] 2 R.C .S .  265 ; Ministre de la Justice du Canada et autre c .  Borowski, [ 1 98 1 ]  2 
R.C.S.  575 ;  Finlay c. Canada (Ministre des Finances), [ 1 986] 2 R.C.S.  607. Pour un examen de 
!'application de ces arrets aux procedures de mandamus, voir l'arret Distribution Canada Inc. c. 
M.R.N. ,  precite, le juge Desjardins, J.C.A., aux p. 38 et 39. 

7 Ces alineas de la Loi d'interpretation ont une portee plus etroite que les principes de common 
law qu'elle reconnait: voir P.-A. Cote, Interpretation des lois, 2e ed. (Montreal : Yvon Blais, 
1 990), a la page 85 .  

8 Merck a conteste energiquement !'application au present appel des art. 43c) et 44c) de la  Loi 
d'interpretation. Elle a soutenu que, etant donne que le Reglement sur les medicaments brevetes 
est un texte legislatif plutot qu'une abrogation, les dispositions de la Loi d'interpretation qui sont 
censees concerner !'abrogation ne sont pas pertinentes. A mon avis, la modification d'une loi par 
l'ajout d'un critere equivaut a I' abrogation et au remplacement des criteres anterieurs. L'art. 1 0  
de la Loi d'interpretation indique que le fond l'emporte sur la forme. 

9 On peut alleguer que l'arret Pfizer ebranle la qualite de Merck pour demander une ordonnance 
de prohibition. Dans cet arret, Pfizer, societe pharmaceutique innovatrice, a cherche a faire 
annuler par la Cour la decision du ministre de delivrer un ADC a Apotex pour la drogue 
Piroxicam. Apotex a reussi a faire infirmer la demande parce que, notamment, Pfizer n'etait pas 
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directement visee par la decision du ministre. Parallelement, dans l'affaire Glaxo Canada, 
precitee, la demande presentee par Glaxo afin d'obtenir une injonction interlocutoire interdisant 
au ministre de delivrer a Apotex un ADC pour la drogue Ranitidine a ete rejetee pour defaut de 
qualite. 11 en resulte qu'une personne ne peut faire indirectement ce qu'elle ne peut pas faire 
directement. En l'espece, la question de la qualite a peut-etre fait l 'objet de l'une des nombreuses 
demandes qui ont precede l'appel. Compte tenu des circonstances, j e  presume que Merck a la 
qualite requise. 

1 0  V oir aussi le commentaire d' arret de Peter P. Mercer, aux p. 248 a 25 1 [de ( 1 983  ), 3 Admin. 
L.R. 248] .  

1 1  Le seul autre cas dont je  suis au courant est Haines v. Attorney General of Canada ( 1 979), 32 
N.S.R. (2d) 271  (C.A.). Les faits de cet arret sont trop particuliers pour etre utilises dans le 
present appel. 

1 2  Suivant le droit anglais, il ne peut y avoir lieu a mandamus lorsque celui-ci entra!nerait le 
chaos administratif et des problemes d'ordre public, malgre des precedents contradictoires sur 
ce point (voir Halsbury's Laws of England, 4e ed., nouvelle edition, Vol. 1 ( 1 ) :  Administrative 
Law, par. 1 30, et les decisions contradictoires regroupees a la note 1 2) .  

1 3  Notre Cour avait deja fait cette distinction; voir Northern & Central Gas Corp. c. L'Office 
national de l'energie, [ 1 97 1 ]  C.F.  1 49 ( I re inst.); Le ministre du Revenu national c. Gustavson 
Drilling ( 1 964) Ltd. ,  [ 1 972] C .F. 92 ( 1  re inst.); et Zong c. Le commissaire des penitenciers, 
[ 1 976] 1 C.F. 657 (C.A.). 
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Application b y  the aboriginal band for an order o f  mandamus compelling the Minister to release 
$2. 1  million in capital moneys withheld. The applicant was a party to the Pigeon Lake Split, a treaty 
that provided revenue and capital money from oil and gas found under the bands' reserve would be 
allocated by the Minister according to the relative population of each band. The dispute at hand was 
with respect to capital moneys. The Crown was required to calculate the amount of the split for cap­
ital moneys and respective shares then pay it into the bands' capital accounts. Proposals by the 
bands for expenditure of capital moneys had to be submitted to the Minister for approval. The ap­
plicant enacted two resolutions and submitted the proposals to the Minister. $2 . 1  million was with­
held as the Minister stated it required further information to substantiate expenditures for renova­
tions, fire damaged homes and new homes. The applicant argued that the split was traditionally paid 
in the summer and the Minister could not alter the timing of the payment by withholding funds. The 
applicant further argued that the Minister had a public duty or a duty as a trustee of the funds to re­
lease the moneys. 

HELD: The application was dismissed. The moneys unpaid were not the split moneys. The split had 
already been calculated and paid; the Minister was withholding the release of funds until further in­
formation was provided to substantiate the expenditures. The Minister had an obligation to ensure 
the moneys were properly expended. The applicant had not demonstrated the Minister had been un­
fair, oppressive or acted in bad faith. The applicant had failed to make out a case for mandamus. 
The Minister's request that the application found to be an abuse of process was disallowed since the 
matter was a disagreement, not in bad faith. 

Federal Courts Act, R.S .C.  1 985 ,  c. F-7, s. 1 8 . 1 ,  s. 44 

Federal Courts Rules, Rules 3 58-3 67 

Financial Administration Act, R.S.C. 1 985 ,  c. F- 1 1 ,  s. 42 

Indian Act, R.S.C. 1 985 ,  c. I-5, s. 6 1 ,  s. 62, s. 64( 1 ), s. 69( 1 ), s. 69( l )(k), s. 69(2) 

Indian Band Revenue Moneys Regulations, C.R.C., c.  953,  s .  8 

Indian Band Revenue Moneys Orders, SOR/90-297, 

Counsel : 

Priscilla Kennedy, for the Plaintiff. 

Sheila Read, for the Defendant. 

REASONS FOR JUDGMENT AND JUDGMENT 

PHELAN J. : --

I .  INTRODUCTION 

1 This judicial review concerns the power of the Minister of Indian Affairs and N01ihem De-
velopment (Minister) to withhold payment of funds payable under the Pigeon Lake Split (Split) on 
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the basis that the Minister required further substantiation of the purposes for which the funds would 
be used. 

2 This proceeding has been complicated by continuing changes in circumstances where events 
have overtaken some of the factual background since the judicial review was first filed. What ulti­
mately remained at issue was approximately $2. 1 million withheld pending receipt of further infor­
mation from the Ermineskin Band and Nation (Ermineskin Band). 

3 The Ermineskin Band has sought mandamus to compel the Minister to pay out, forthwith, the 
remaining amount of $2. 1 million. 

I I .  FACTS 

4 The Ermineskin Band is a nation of aboriginal peoples who reside in central Alberta and are 
parties to Treaty No. 6 .  

5 In 1 896 the Pigeon Lake Reserve (located south-west of Edmonton) was established, pursuant 
to Treaty No. 6, for four Indian Bands - the Sampson, Ermineskin, Bull and Montana Bands 
(Bands). 

6 Oil and gas reserves were discovered under the surface of the Pigeon Lake Reserve and, pur-
suant to the scheme under the Indian Act, the Ermineskin Band and the three other named bands 
surrendered their interests in the mineral and mining rights to the Crown so that these lands could be 
leased for the respective Bands' benefit. The surrenders were executed in 1 946 and, within a few 
years, commercial quantities of oil and gas were explored. 

7 Beginning in 1 952, the Crown prepared and executed leases with oil and gas companies that 
would yield royalties for the four Bands. At all relevant times, the oil and gas resources were and 
are beneficially owned by the Bands. The royalty moneys were and are paid to and managed by the 
Crown on each Band's behalf. 

8 In accordance with s.  62 of the Indian Act, all Indian moneys are either categorized as "capi-
tal moneys" (derived from the sale of surrendered lands or the sale of capital assets of a first nation) 
or "revenue moneys" (all Indian moneys which are not capital moneys derived from a variety of 
sources including interest earned on capital and revenue moneys). The two categories are managed 
differently and must be accounted for separately. The Crown maintains separate capital accounts 
and revenue accounts for Indian moneys held in the Consolidated Revenue Fund (CRF). 

9 There are separate capital accounts and revenue accounts for each of the four Bands as well 
as for the Pigeon Lake Reserve as a whole. These latter accounts are held for, and periodically allo­
cated among, the Bands according to their respective populations -- this is known as the Pigeon 
Lake Split. 

10 The management of capital moneys which include the royalties derived from the Pigeon 
Lake Reserve are governed by s. 64 of the Indian Act. These moneys are credited to the Pigeon 
Lake Capital Account and are then allocated periodically to the capital accounts of the four Bands 
according to the Split. Currently, the Ermineskin Band's share of the Split, based upon population, 
is 27%. 

1 1  Moneys held in the capital accounts can be expended pursuant to s .  64 of the Indian Act. 
Section 64 (see attached Annex A) outlines a number of specific types of expenditures which, with 
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the consent of the Indian band, the Minister may authorize to be paid. The provision has a further 
catch-all provision in s .  64( l )(k) : 

· 

64. ( 1 )  With the consent of the council of a band, the Minister may authorize and 
direct the expenditure of capital moneys of the band 

(k) for any other purpose that in the opinion of the Minister is for the bene­
fit of the band. 

* * * 

64. ( 1 )  A vec le consentement du conseil d'une bande, le ministre peut autoriser et 
prescrire la depense de sommes d'argent au compte en capital de la bande : 

k) pour toute autre fin qui, d'apres le ministre, est a l'avantage de la bande. 

12 While the governance of the Ermineskin Band's revenue funds were in issue, the principal 
issue in this proceeding concerns the capital moneys of the Split. In 1 964 the Canadian government 
passed Orders-in-Council under s. 69( 1 )  of the Indian Act authorizing the Ermineskin Band to 
manage its own revenue moneys. It has done so since then to the present time. There is a procedure 
in place by which the revenue moneys are turned over to the Band Council upon conditions. The 
legality of those conditions were in issue in this proceeding; however, all of the revenue moneys in 
issue have been paid out. As such, the principal issue in this proceeding relates to the capital mon­
eys of the Split. 

13 There are two critical steps with respect to the use of the moneys related to the Split. As Jus-
tice MacKay outlined in Louis Bull Band v. Her Majesty the Queen (3 September 1 999), Ottawa 
T-2953-93 (F.C .T.D .), firstly the Crown must calculate the amount of the Split and the respective 
shares and secondly pay those amounts into the capital accounts of the respective Bands. 

14 The other procedure which is of importance is that in the normal course in respect of ex­
penditures under s. 64( 1 )(k) of the Indian Act, any proposal for expenditure of capital moneys is 
usually initiated by a Band Council, submitted as a Band Council Resolution (BCR) to the Minister 
containing the particulars of the proposal. That request is considered by the Minister and if ap­
proved, the moneys are released to the Ermineskin Band or as the Ermineskin Band directs. 

15  In 2007 the Ermineskin Band Council enacted two BCRs to request the transfer of moneys 
in the amounts of $23 ,262,232 .76 and $7,700,000.00 respectively to fund the Ermineskin Band's 
2007/2008 operating budget. Of these amounts, approximately $ 1 3 ,287,000.00 was withheld be­
cause of delays in submitting an auditor's report. Of that amount withheld, approximately 
$5 ,3 1 3  ,000 was in respect of the capital account. 

16  This judicial review was commenced in September 2007 and sought "an order in the nature 
of mandamus directing the Minister of Indian Affairs and Northern Development to pay out the 
Revenue Fund including the Pigeon Lake Split on a per capita basis pursuant to the Federal Courts 
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Act, sections 1 8 .  l and 44, and the Federal Courts Rules, Rules 3 58-367, Indian Act, section 69 and 
the Indian Band Revenue Moneys Order, S.0.R/90-297 . . .  " .  

17  The use of  the term "Revenue Fund" was the source of no  end of  confusion. 

18 In the grounds for relief, the Plaintiff submitted, inter alia: 

that the Pigeon Lake Indian Reserve No. 1 3 8A was set aside on July 8 ,  
1 896 for the Indians of the Hobbema Agency; 
that Ermineskin are part of the Indians of the Hobbema Agency; 
that the Crown has distributed revenues from the Pigeon Lake Indian Re­
serve No. 1 3  8A on a per capita basis to, inter alia, the Ermine skin Cree 
Nation every year since 1 954 generally in July or August of each year; 
that these oil and gas Revenues from the Pigeon Lake Indian Reserve No. 
1 3  8A and the interest earned on the capital funds held by the Crown in 
trust for Ermineskin are held in the Revenue Fund which is held by Er­
mineskin pursuant to section 69 of the Indian Act, S .O .R./90-297; 
that Ermineskin uses the Revenue Fund to finance its governance of the 
Ermineskin Band; 
that Ermineskin has demanded on numerous occasions including Septem­
ber 24, 2007, that the Minister of indian Affairs and Northern Develop­
ment pay the Pigeon Lake Split and the Revenue Funds to Ermineskin and 
the Minister has not done so and has refused to do so. 

19 As referred to in paragraph 1 5  of these Reasons, a significant amount of money was with­
held from transfer to the Ermineskin Band because the Ermineskin Band had not met a condition 
imposed by the Minister that a proper auditor's report be submitted to the department. Over the 
course of the litigation, the Ermineskin Band ultimately submitted the audit report which resulted in 
the release of the bulk of the moneys which had initiated these proceedings. 

20 Of the $5,3 1 3 ,000 withheld in respect of capital moneys, approximately $4.7 million was 
attributed to the Split. The Minister, on March 26, 2008, released $2.6 million approximately 200 
days later than what the Ermineskin Band claim is the normal c;ourse of distribution in July or Au­
gust of each year. In addition to late payment, $2. 1 million remains outstanding pending satisfaction 
of the Minister's information requirements. 

21 In the Minister's letter of March 26, 2008, releasing the $2.6 million, the Department noted 
as follows : 

The Department still awaits information to support the following expenditures 
relating to the Property Management program: 

Renovations 
Fire Damaged Homes 
New Homes - 0405 Shortfall 
New Homes - 4  

$869, 1 00 
$560,000 
$37 1 ,000 
$258,308 
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Total $2,058 ,408 

There is a further $ 1 00,000 in dispute in respect of a camp which was under provincial jurisdiction. 
These amounts constitute the approximate $2, 1 00,000 held by the Minister and currently in dispute 
under this litigation. 

22 At the hearing of this matter, the Ermineskin Band placed considerable emphasis on the fact 
that the Split had traditionally been paid in the summer of each year; that the Ermineskin Band was 
in control of its monetary affairs; that the Minister has a public duty to pay these moneys, at the 
very least as a trustee of these moneys. In addition to the fact that the obligations in respect of the 
Split are pursuant to treaty obligations, the Ermineskin Band further claims that the Minister is es­
topped from altering the timing of payment of these moneys. 

23 The Minister had a number of preliminary objections to the nature of this litigation, in part 
because of the confusing circumstances with respect to what was at issue. As stated earlier, some of 
that confusion related to the term "revenue fund" used in the Notice ,of Motion. The Minister under­
stood "revenue fund" to equate to "revenue account" .  It was the Minister's position that all amounts 
under the "revenue account" had been paid out. Therefore, it was the Minister's position that this 
litigation was largely moot, both because the amounts had been paid out of the revenue account and 
because the impediment to previous payments, e .g. the audit, had been satisfied. 

24 The Court has some sympathy with the Minister's position -- the facts and positions at issue 
were often opaque. However, there was a genuine dispute regarding the $2. l million withheld. The 
circumstances of the withholding were entirely within the knowledge and control of the Minister. I 
therefore reject the submission that it would be unfair to the Minister to consider the merits of the 
withholding of the remaining amounts. 

25 The parties have had this case under case management. They have also been afforded the 
opportunity to clarify positions, and to amend and update materials and submissions. 

26 The Court is not prepared to address the issues of the demand for an audit, that matter has 
been complied with and therefore is not a live issue. The only remaining issue for the Court to ad­
dress is whether the Minister is empowered to withhold the capital moneys on the grounds of the 
failure to comply with the department's information requests. 

27 The Court notes that the requirement for an audit is contained in s. 8 of the Indian Bands 
Revenue Moneys Regulations, C.R.C.,  c. 953,  enacted pursuant to s. 69(2) of the Indian Act. It 
would not be helpful to conclude on the consequences of failure to provide an audit report or 
providing an audit report at a later date than required as such a consideration may turn largely on 
the facts of a particular circumstance. It is an issue best left for another day. 

III .  ANALYSIS 

28 The issue before this Court is whether the Minister has the discretion to withhold release of 
portions of the Split, and if so, has that discretion been exercised properly. 

29 As the issue before the Court engages the Minister's actions, it is necessary to consider the 
standard of review. I adopt Justice Dawson's rationale in Ermines kin Tribe v. Canada (Indian Af­

fairs and Northern Affairs), [2008] F.C.J .  No. 933 ,  2008 FC 74 1 .  While Justice Dawson's decision 
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related to Ministerial discretion to administer a publicly-funded program, and in this present pro­
ceeding the Minister's discretion relates to the use of funds for homes (s. 64( 1 )0)) and for other 
purposes (s. 64(1 ) (k)), I see no material difference in respect of either the power or the scope of the 
discretion to be exercised. For the same reasons as in the earlier decision, the Minister's actions are 
subject to a standard of reasonableness. 

30 The starting point of this case is that the Ermineskin Band is seeking mandamus. The stand­
ard of review only becomes relevant to the discretionary aspect of the principles governing manda­
mus. 

31 On the issue of mandamus, the Court of Appeal in Apotex v. Canada (A. G.), [ 1 994] 1 F.C. 
742 (F.C.A.), held that the principles applicable to mandamus are: 

1 .  There must be a public duty to act. 
2. The duty must be owed to the applicant. 
3 .  There i s  a clear right to performance of the duty, i n  particular: 

(a) the applicant has satisfied all conditions precedent giving rise to the 
duty; 

(b) there is (i) a prior demand for performance of the duty; (ii) a rea­
sonable time to comply with the demand unless refused outright; and 
(iii) a subsequent refusal which can either be expressed or implied, 
e.g. unreasonable delay; 

4 .  Where the duty sought to be enforced is discretionary, the following rules 
mm.lL 

(a) in exercising a discretion, the decision-maker must not act in a man­
ner which can be characterized as "unfair" , "oppressive" or demon­
strate "flagrant impropriety" or "bad faith" ;  

(b) mandamus is unavailable if the decision-maker's discretion is char­
acterized as being "unqualified", "absolute", "permissive" or "unfet­
tered";  

(c) in the exercise of a "fettered" discretion, the decision-maker must act 
upon "relevant" ,  as opposed to "irrelevant", considerations; 

( d) mandamus is unavailable to compel the exercise of a "fettered dis­
cretion" in a particular way; and 

( e) mandamus is only available when the decision-maker's discretion is 
"spent";  i .e .  the applicant has a vested right to the performance of the 
duty. 

(emphasis added by Court) 

32 The Federal Court of Appeal in Ermineskin Indian Band and Nation v. Canada, [2007] 3 
F.C.R. 245 (F.C.A.), has set out the statutory scheme for the management of royalties received by 
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the Crown commencing at paragraph 63 of the judgment. The Court notes the Minister's obligation 
is to ensure that moneys released (in this instance from the capital account) are expended on behalf 
of the Ermineskin Band and in accordance with the Indian Act. 

33 The Ermineskin Band claims that moneys from the Split are treated differently than capital 
and revenue account moneys. On the evidence in this case, I am not satisfied that the Ermineskin 
Band has made that case. Of equal importance is the fact that the Indian Act does not make such a 
distinction -- moneys are accounted for either to the revenue or capital accounts. The evidence is 
that the Ennineskin Band's Split moneys are credited to the capital account. 

34 For the Ermineskin Band to establish a basis for mandamus, it must meet the conditions in 
respect of the exercise of discretion. Given the obligations of the Minister to ensure that moneys are 
properly expended on behalf of the Ermineskin Band and in accordance with the Indian Act, there is 
nothing unfair, oppressive or in bad faith in requiring support for the proposed expenditures. The 
Ermineskin Band has not shown that anything demanded is unreasonable nor has the Ermineskin 
Band shown that it has a vested right in performance such that the Minister's discretion is "spent" .  

35 The Ermineskin Band has argued that the pattern of paying out the Split to the Ermineskin 
Band in the summer of each year created estoppel against the Minister delaying payment. In this, 
the Ermineskin Band relies .particularly on Ryan v. Moore, [2005] 2 S .C .R. 5 3 ,  in establishing the 
three conditions of estoppel by convention. 

36 However, that decision applies in the context of relations between private parties not to situ-
ations governed by statute. Estoppel cannot operate to vitiate a statutory obligation on the Minister. 

37 The Ermineskin Band has not made out a case for an order of mandamus. Section 64( 1 )  
makes it clear that moneys from the Ermineskin Band's account can only be disbursed with the 
consent of both the Ermineskin Band and the Minister. As long as the Minister exercises his discre­
tion reasonably -- and there is nothing to suggest unreasonableness in demanding substantiation for 
planned expenses -- the Minister is authorized to withhold approval of disbursement. The Minister's 
refusal to disburse is not amendable to mandamus. The moneys at issue are not unpaid Split moneys 
-- those amounts have been paid to the capital account. The moneys that the Ermineskin Band seeks 
to obtain are already in this account. The Ermineskin Band really seeks to compel the Minister to 
authorize disbursement from the capital account. 

38 I need not find, as the Defendant has asked, that this mandamus application is an abuse of 
process because it is contrary to the po·sition taken by the Ermineskin Band before the Supreme 
Court of Canada in Ermineskin Indian Band and Nations v. Canada, [2007] S .C .C.A. No. 86 .  First­
ly, it is not clear that the positions are inconsistent. Secondly, it is not bad faith to take different or 
alternate positions, particularly in the face of uncertainty as to the law. 

39 For these reasons, this judicial review will be dismissed with costs. 

JUDGMENT 

THIS COURT ORDERS AND ADJUDGES that this application for judicial review is 
dismissed with costs. 

PHELAN J. 
* * * * * 

ANNEX A 
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Financial Administration Act, R.S . ,  1 985 ,  c. F- 1 1 

42. (4) The following definitions apply in this section. 

"recipient" means an individual, body corporate, partnership or unincorpo­
rated organization that has, in any five consecutive fiscal years, received a 
total of one million dollars or more under one or more funding agreements, 
but does not include 

(r:. 1 )  a band, as defined in subsection 2( 1 )  of the Indian Act, any 
member of the council or any agency of the band or an aboriginal 
body that is party to a self-government agreement given effect by an 
Act of Parliament or any of their agencies; 

* * * 

42. ( 4) Les definitions qui suivent s'appliquent au present article. 

"beneficiaire" Personne physique ou morale, societe de personnes ou or­
ganisme non dote de la personnalite morale qui a rec;u, au total, au moins 
un million de dollars au cours de cinq exercices consecutifs au titre d'un ou 
de plusieurs accords de financement. Sont exclus de la presente definition : 

Indian Act, R.S . ,  1 985 ,  c. 1-5 

c. 1)  les bandes, au sens du paragraphe 2( 1 )  de la Loi sur les Indiens, 
tout membre du conseil ou tout organisme de la bande, et les organ­
ismes autochtones qui sont parties a un accord d'autonomie gou­
vernementale mis en vigueur par une loi federale, ainsi que leurs or­
gan1smes; 

61 .  ( 1 )  Indian moneys shall be expended only for the benefit of the Indians or 
bands for whose use and benefit in common the moneys are received or held, and 
subject to this Act and to the terms of any treaty or surrender, the Governor in 
Council may determine whether any purpose for which Indian moneys are used 
or are to be used is for the use and benefit of the band. 
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(2) Interest on Indian moneys held in the Consolidated Revenue Fund shall be al­
lowed at a rate to be fixed from time to time by the Governor in Council. 

64. ( 1 )  With the consent of the council of a band, the Minister may authorize and 
direct the expenditure of capital moneys of the band 

(a) to distribute per capita to the members of the band an amount not ex­
ceeding fifty per cent of the capital moneys of the band derived from the 
sale of surrendered lands; 

(b) to construct and maintain roads, bridges, ditches and watercourses on 
reserves or on surrendered lands; 

(c) to construct and maintain outer boundary fences on reserves; 

(d) to purchase land for use by the band as a reserve or as an addition to a 
reserve; 

( e) to purchase for the band the interest of a member of the band in lands 
on a reserve; 

(j) to purchase livestock and farm implements, farm equipment or machin­
ery for the band; 

(g) to construct and maintain on or in connection with a reserve such per­
manent improvements or works as in the opinion of the Minister will be of 
permanent value to the band or will constitute a capital investment; 

(h) to make to members of the band, for the purpose of promoting the wel­
fare of the band, loans not exceeding one-half of the total value of 

(i) the chattels owned by the borrower, and 
(ii) the land with respect to which he holds or is eligible to receive a 

Certificate of Possession, 

and may charge interest and take security therefor; 

(i) to meet expenses necessarily incidental to the management of lands on a 
reserve, surrendered lands and any band property; 

(j) to construct houses for members of the band, to make loans to members 
of the band for building purposes with or without security and to provide 
for the guarantee of loans made to members of the band for building pur­
poses; and 
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(k) for any other purpose that in the opinion of the Minister is for the bene­
fit of the band. 

(2) The Minister may make expenditures out of the capital moneys of a band in ac­
cordance with by-laws made pursuant to paragraph 8 l ( l )(p.3)  for the purpose of 
making payments to any person whose name was deleted from the Band List of 
the band in an amount not exceeding one per capita share of the capital moneys. 

69. ( 1 )  The Governor in Council may by order permit a band to control, manage 
and expend in whole or in part its revenue moneys and may amend or revoke any 
such order. 

(2) The Governor in Council may make regulations to give effect to subsection ( 1 )  
and may declare therein the extent to which this Act and the Financial Admin­
istration Act shall not apply to a band to which an order made under subsection 
( 1 )  applies. 

* * * 

6 1 .  ( 1 )  L'argent des Indiens ne peut etre depense qu'au benefice des Indiens ou 
des bandes a l'usage et au profit communs desquels il est re<;:u ou detenu, et, sous 
reserve des autres dispositions de la presente loi et des clauses de tout traite ou 
cession, le gouverneur en conseil peut decider si les fins auxquelles l'argent des 
Indiens est employe ou doit l'etre, est a l'usage et au profit de la bande. 

(2) Les interets sur l'argent des Indiens detenu au Tresor sont alloues au taux que 
fixe le gouverneur en conseil. 

64. ( 1 )  Avec le consentement du conseil d'une bande, le ministre peut autoriser et 
prescrire la depense de sommes d'argent au compte en capital de la bande : 

a) pour distribuer per capita aux membres de la bande un montant maxi­
mal de cinquante pour cent des sommes d'argent au compte en capital de la 
bande, provenant de la vente de terres cedees; 

b) pour construire et entretenir des routes, ponts, fosses et cours d'eau clans 
des reserves ou sur des terres cedees; 

c) pour construire et entretenir des clotures de delimitation exterieure sur 
les reserves; 

d) pour acheter des terrains que la bande emploiera comme reserve ou 
comme addition a une reserve; 

e) pour acheter pour la bande les droits d'un membre de la bande sur des 
terrains sur une reserve; 
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f) pour acheter des animaux, des instruments o u  de l'outillage d e  ferme ou 
des machines pour la bande; 

g) pour etablir et entretenir dans une reserve OU a l 'egard d'une reserve les 
ameliorations ou ouvrages permanents qui, de l'avis du ministre, seront 
d'une valeur permanente pour la bande ou constitueront un placement en 
capital ; 

h) pour consentir aux membres de la bande, en vue de favoriser son 
bien-etre, des prets n'excedant pas la moitie de la valeur globale des ele­
ments suivants : 

(i) les biens meubles appartenant a l'emprunteur, 
(ii) la terre concernant laquelle il detient ou a le droit de recevoir un cer­

tificat de possession, 

et percevoir des interets et recevoir des gages a cet egard; 

i) pour subvenir aux frais necessairement accessoires a la gestion de terres 
situees sur une reserve, de terres cedees et de tout bien appartenant a la 
ban de; 

j) pour construire des maisons destinees aux membres de la bande, pour 
consentir des prets aux membres de la bande aux fins de construction, avec 
ou sans garantie, et pour prevoir la garantie des prets consentis aux mem­
bres de la bande en vue de la construction; 

k) pour toute autre fin qui, d'apres le ministre, est a l'avantage de la bande. 

(2) Le ministre peut effectuer des depenses sur les sommes d'argent au compte de 
capital d'une bande conformement aux reglements administratifs pris en vertu de 
l'alinea 8 1 ( l )p.3) en vue de faire des paiements a toute personne dont le nom a 
ete retranche de la liste de la bande pour un montant ne depassant pas une part 
per capita de ces sommes. 

69. ( 1 )  Le gouverneur en conseil peut, par decret, permettre a une bande de con­
troler, administrer et depenser la totalite ou une partie de l'argent de son compte 
de revenu; il peut aussi modifier ou revoquer un tel decret. 

(2) Le gouverneur en conseil peut prendre des reglements pour donner effet au para­
graphe ( 1 )  et y declarer dans quelle mesure la presente loi et la Loi sur la gestion 
des .finances publiques ne s'appliquent pas a une bande visee par un decret pris 
sous le regime du paragraphe ( 1  ) .  

cp/e/qlaim/qlmrz/qlaxw/qlcas/qlaxr/qlaxw/qlhcs/qlced 
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Administrative law -- Natura/justice -- Duty of fairness -- Procedural fairness -- Appeal by the 
Council of Canadians with Disabilities from a Federal Court of Appeal decision.finding that the 
Canadian Transportation Agency 's decision ordering VIA to implement remedial measures with 
respect to the wheelchair accessibility o.f certain of its Renaissance rail cars was patently unrea­
sonable -- Appeal allowed -- VIA 's right to procedural fairness was not breached -- There were no 
grounds.for a reviewing court to inte1fere with the Agency's decision not to wait.for VIA to produce 
the cost estimates that VIA had repeatedly and explicitly refused to provide. 

Human rights law -- Discrimination -- Exceptions -- Duty to accommodate -- Undue hardship -­
Appeal by the Council o.fCanadians with Disabilities.from a Federal Court o.f Appeal decision 
finding that the Canadian Transportation Agency's decision ordering VIA to implement remedial 
measures with respect to the wheelchair accessibility of certain o.f its Renaissance rail cars was pa­
tently unreasonable -- Appeal allowed -- Agency made a decision with many component parts, each 
of which fell squarely and inextricably within its expertise and mandate as set out in s. I 72 -­
Agency approached and applied its mandate reasonably and its decision was entitled to extreme 
deference. 

Transportation law -- Railways -- Regulation -- Canada Transportation Act -- Appeal by the 
Council o.f Canadians with Disabilities.from a Federal Court o.f Appeal decision.finding that the 
Canadian Transportation Agency's decision ordering VIA to implement remedial measures with 
respect to the wheelchair accessibility of certain of its Renaissance rail cars was patently unrea-
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sonable -- Appeal allowed -- Agency made a decision with many component parts, each of which 
fell squarely and inextricably within its expertise and mandate as set out in s. 1 72 -- Agency ap­
proached and applied its mandate reasonably and its decision was entitled to extreme deference -­
Canada Tramportation Act, s. 1 72. 

The Council of Canadians with Disabilities (CCD) appealed a Federal Court of Appeal ruling that 
the Canadian Transportation Agency's decision to order VIA to implement remedial measures with 
respect to its Renaissance railway cars was patently unreasonable, and referred the matter back to 
the Agency for reconsideration. VIA paid $29. 8 million to purchase 1 3  9 of the rail cars. The cars 
were inaccessible to persons with disabilities using personal wheelchairs. VIA claimed the cars 
were sufficiently accessible and that its employees would transfer passengers into on-board wheel­
chairs and assist them with services. The CCD applied to the Agency under s. 1 72 of the Canada 
Transportation Act, complaining that many features of the Renaissance cars constituted undue ob­
stacles to the mobility of persons with disabilities. CCD relied, in part, on VIA's alleged 
non-compliance with the " 1 998 Rail Code", a voluntary Code negotiated with and agreed to by VIA 
that set minimum standards applicable to its transportation network. Under that Code, modern ac­
cessibility standards applied to new rail cars or cars undergoing a maj or refurbishment. VIA argued 
that the Renaissance cars were not newly manufactured or undergoing a major refurbishment. The 
Agency found otherwise, concluding that the Code's modern accessibility standards applied to the 
Renaissance cars. The Agency issued a preliminary detern1ination in which it gave VIA a final op­
portunity to provide specific evidence to show cause to the Agency why the obstacles it had identi­
fied were not undue and to provide feasibility and costing information relating to the remedial op­
tions under consideration by the Agency. VIA responded with some information, indicating that it 
was not reasonable to require it to modify the cars . The Agency issued its final decision, requiring 
VIA to modify 1 3  economy coach cars and 1 7  service cars out of the 1 39 cars. On appeal, the Fed­
eral Court of Appeal found that while the Agency was correct to conclude that it had jurisdiction 
under s. 1 72 of the Act to proceed with CCD's complaint, the Agency's decision was patently un­
reasonable. The Court was also of the view that, having identified the modifications it thought nec­
essary, the Agency had violated VIA's procedural fairness rights by failing to give VIA adequate 
opportunity to respond to its requests for cost and feasibility information. 

HELD: Appeal allowed. The Agency's decisions were restored. The standard of review applicable 
to the Agency's decision as a whole was patent unreasonableness. The Agency made a decision with 
many component parts, each of which fell squarely and inextricably within its expertise and man­
date as set out in s. 1 72.  The Agency approached and applied its mandate reasonably and its deci­
sion was entitled to extreme deference. Under Part V of the Act, the Agency had to identify - and 
order appropriate remedies for - undue obstacles to persons with disabilities in the transportation 
context in a manner that was consistent with the approach to identifying and remedying discrimina­
tion in human rights law. In this case, it was the design of the Renaissance cars that was said to rep­
resent an undue obstacle. Under the concept of reasonable accommodation, service providers had a 
duty to do whatever was reasonably possible to accommodate persons with disabilities . The dis­
criminatory barrier had to be removed unless there was a bona fide justification for its retention by 
establishing that accommodation imposed undue hardship on the service provider. In this case, VIA 
did not meet its onus of establishing that the obstacles created by its purchase of the cars were not 
"undue" .  The Agency's decision was not unreasonable. The Agency also considered VIA's network 
and found none of the evidence on the record supported VIA's position that its existing fleet, or its 
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network generally, would address obstacles found to exist in the Renaissance cars. The fact that 
there were accessible trains travelling along only some routes did not justify inaccessible trains on 
others . It was the global network of rail services that should be accessible. The Agency appropri­
ately considered the cost of remedying an obstacle when determining whether it was undue. Its rea­
sons made clear that retrofitting some cars in the Renaissance fleet to accommodate persons using 
personal wheelchairs would cost nowhere near the amounts claimed by VIA. In light of VIA's re­
fusal to provide concrete evidence in support of its undue hardship argument, no reasonable basis 
existed for refusing to eliminate the undue obstacles created by the design of the cars. The Agency's 
findings with respect to cost and undue hardship were reasonable and were not to be interfered with. 
VIA's right to procedural fairness was not breached. There were no grounds for a reviewing court to 
interfere with the Agency's decision not to wait for VIA to produce the cost estimates that VIA had 
repeatedly and explicitly refused to provide. 

Statutes, Regulations and Rules Cited : 

Americans with Disabilities Act, 42 U.S .C.  1 2 1 62 (2000), 

Americans with Disabilities Act Accessibility Guidelines for Transportation Vehicles, 36, C .F.R. 
Part 1 1 92 ( 1 999), 

Canada Transportation Act, S .C .  1 996, c. 1 0, s .  5 ,  s .  1 7, s .  20, s .  25, s. 25 . 1 ,  s .  27( 1 ), s .  28(2), s. 29, 
s .  3 1 ,  s .  32, s .  3 3 ( 1 ), s .  36, s. 40, s .  4 1 ( 1 ), s .  1 70(1 ), s .  1 7 1 ,  s. 1 72 

Canadian Charter of Rights and Freedoms, 1 982, 

Canadian Human Rights Act, R.S .C.  1 985 ,  c. H-6, s. 5(a), s. 1 5  

Disability Discrimination Act, 1 995 (U .K.) 1 995, c .  50, s .  46 

Financial Administration Act, R.S .C.  1 985 ,  c. F- 1 1 ,  

National Transportation Agency General Rules, S OR/88-23 ,  s. 8 

Rail Vehicle Accessibility Regulations 1 998,  SI 1 998/2456, 

Subsequent History: 

NOTE: This document is subj ect to editorial revision before its reproduction in final form in the 
Canada Supreme Court Reports. 

Court Catchwords : 

Transportation law -- Railways -- Duty to accommodate passengers with disabilities -- VIA Rail 
purchasing rail cars -- Canadian Transportation Agency ordering VIA Rail to modify 13 economy 
coach cars and 1 7  service cars to make them personal wheelchair accessible -- Whether accommo­
dation imposing undue hardship on VIA Rail -- Whether Agency's decision ordering VIA Rail to 
retrofit some of its newly purchased cars patently unreasonable -- Canadian Transportation Act, 
S. C. 1996, C. 10, SS. 5, 1 72. 
Administrative law -- Judicial review -- Standard of review -- Canadian Transportation Agency or­
dering VIA Rail to mod(fy 13 economy coach cars and 1 7  service cars to make them personal 
wheelchair accessible -- Standard of review applicable to Agency's decision -- Whether preliminary 
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jurisdictional question subject to different standard of review -- Canadian Transportation Act, S. C. 
1996, c. J O, s. 1 72. 

Court Summary:  

In late 2000, VIA Rail paid $29 .8  million to purchase 1 39 rail cars ("Renaissance cars") no longer 
required for overnight train service through the Channel Tunnel. These cars were inaccessible to 
persons with disabilities using personal wheelchairs. VIA saw the Renaissance cars as a unique op­
portunity to substantially increase the size of its fleet at a comparatively moderate cost. Preparing 
the equipment for service was estimated at $ 1 00 million, but there was no "plan document" to en­
hance accessibility when the cars were purchased. VIA claimed that the cars were sufficiently ac­
cessible and that its employees would transfer passengers into on-board wheelchairs and assist them 
with services, such as washroom use. The Council of Canadian.s with Disabilities ("CCD") applied 
to the Canadian Transportation Agency under s. 1 72 of the Canada Transportation Act ("CTA"), 
complaining that many features of the Renaissance cars constituted undue obstacles to the mobility 
of persons with disabilities. CCD relied, in part, on VIA's alleged non-compliance with the " 1 998 
Rail Code", a voluntary Code negotiated with and agreed to by VIA that sets minimum standards 
applicable to its transportation network. Under this Code, modern accessibility standards apply to 
new rail cars or cars undergoing a major refurbishment. The Code also provides that at least one car 
in every train that leaves a railway station must be accessible to persons using personal wheelchairs. 
VIA argued that the Renaissance cars were not newly manufactured or undergoing a major refur­
bishment. The Agency found otherwise, concluding that the Code's modern accessibility standards 
applied to the Renaissance cars. 

The Agency issued a preliminary decision in March 2003 in which it gave VIA a final opportunity 
to provide specific evidence to show cause to the Agency why the obstacles it had identified were 
not undue and to provide feasibility and costing information relating to the remedial options under 
consideration by the Agency. Two months later, VIA replied that it was not reasonable to require it 
to modify the cars; it gave the Agency a brief estimate in a three-page letter without any supporting 
evidence. In June 2003, the Agency advised VIA that its response lacked detail and feasibility in­
formation and was therefore unverifiable. The Agency re-issued its original show cause order, giv­
ing VIA additional time to prepare a response. VIA submitted some cost estimates, but indicated 
that it was unable to comply with the show cause order any further. VIA did not request more time, 
instead repeatedly asking the Agency to render its final decision. On the basis of the record before 
it, the Agency issued its final decision and ordered VIA to implement remedial measures, all of 
which had been identified by the Agency by the time it had reissued its preliminary decision in June 
2003 .  The main changes required VIA to modify 1 3  economy coach cars and 1 7  service cars out of 
the 1 3  9 cars, so that there would be one personal wheelchair accessible car on each daytime train 
and one car with personal wheelchair accessible sleeper facilities on each overnight train. The ex­
isting fleet provided one personal wheelchair accessible car per train. VIA used its VIA 1 cars for 
this purpose, which had been retrofitted to accommodate passenger-owned wheelchairs, but the ex­
isting fleet was to be phased out and replaced by the Renaissance cars. 

VIA successfully sought leave to appeal the Agency's preliminary and final decisions to the Federal 
Court of Appeal . In support of its application for leave, VIA filed a report it had commissioned to 
review the Agency's final decision. The report, which was prepared in less than 40 days after the 
Agency's final decision, estimated that the cost of implementing that decision would be at least $48 
million. The Federal Court of Appeal concluded that the Agency's identification of undue obstacles 
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to the mobility of persons with disabilities was reviewable on the standard of patent unreasonable­
ness, but that the Agency's interpretation of its jurisdiction under s. 1 72 of the CT A was reviewable 
on the standard of correctness. Although the court found that the Agency was correct to conclude 
that it had jurisdiction under s. 1 72 to proceed with CCD's complaint, it disagreed with the Agency's 
findings that the obstacles in the Renaissance cars were undue, concluding that the decision was 
made without considering VIA's entire network, the interests of non-disabled persons, and the in­
terests of persons with disabilities other than personal-wheelchair users. The court also disagreed 
with the Agency's conclusion that there was no evidence on the record to support VIA's view that its 
existing network was able to address obstacles in the Renaissance cars. Holding the Agency's deci­
sion to be patently unreasonable, the court set it aside and referred the matter back to the Agency for 
reconsideration. The court was also of the view that, having identified the modifications it thought 
necessary, the Agency had violated VIA's procedural fairness rights by failing to give VIA an ade­
quate opportunity to respond to its requests for cost and feasibility information. 

Held (Binnie, Deschan1ps, Fish and Rothstein JJ. dissenting): The appeal should be allowed and the 
Agency's decisions restored. 

Per McLachlin C.J. and Bastarache, LeBel, Abella and Charron JJ. : The standard of review appli­
cable to the Agency's decision as a whole is patent unreasonableness. Under s. 1 72 of the CTA, Par­
liament gave the Agency a specific mandate to determine how to render transportation systems 
more accessible to persons with disabilities. While that mandate undoubtedly has a human rights 
aspect, this does not take the questions of how and when the Agency exercises its human rights ex­
pertise outside the mandate conferred on it by Parliament. The Agency made a decision with many 
component parts, each of which fell squarely and inextricably within its expertise and mandate. The 
decision is therefore entitled to a single, deferential standard of review. Where an expe1i tribunal 
has charted an appropriate analytical course for itself, with reasons that serve as a rational guide, a 
reviewing court should not lightly interfere with the tribunal's interpretation and application of its 
enabling legislation. Here, the Agency interpreted its authority to proceed with CCD's complaint 
under s. 1 72( 1 )  in a manner that is rationally supported by the relevant legislation. It also defined 
the analytical process to be followed in identifying undue obstacles in the federal transportation 
network in a way that is supported by the CT A and human rights jurisprudence. Viewed as a whole, 
the Agency's reasons show that it approached and applied its mandate reasonably. [para. 8 8] [para. 
97] [para. 1 00] [paras. 1 04- 1 05] [paras. 1 08- 1 09] 

Under Part V of the CTA, the Agency must identify - and order appropriate remedies for - undue 
obstacles to persons with disabilities in the transportation context in a manner that is consistent with 
the approach to identifying and remedying discrimination in human rights law. Here, it is the design 
of the Renaissance cars that is said to represent an undue obstacle . Under the concept of reasonable 
accommodation, service providers have a duty to do whatever is reasonably possible to accommo­
date persons with disabilities. The discriminatory barrier must be removed unless there is a bona 
fide justification for its retention, which is proven by establishing that accommodation imposes un­
due hardship on the service provider. What constitutes undue hardship depends on factors relevant 
to the circumstances and legislation governing each case. The factors set out in s. 5 of the CT A are 
compatible with those that apply under human rights principles. They flow out of the factors inher­
ent in a reasonable accommodation analysis, such as cost, economic viability, safety, and the quality 
of service to all passengers, but are assessed based on the unique realities of the federal transporta­
tion context. In this case, VIA did not meet its onus of establishing that the obstacles created by its 
purchase of the Renaissance cars were not "undue" .  The Agency's analysis or decision was not un-
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reasonable; in particular, there was nothing inappropriate about the factors it did, and did not, rely 
on. [paras. 1 1 7- 1 1 8] [para. 1 2 1 ]  [para. 1 23 ]  [para. 1 33]  [para. 1 35] [para. 1 3 8] [para. 1 42] [para. 
1 44] 

The Rail Code was a proper factor for the Agency to consider in its analysis. The purpose of this 
Code is to function as self-imposed minimum standards all rail carriers have agreed to meet. The 
standard of "personal wheelchair use" set out in the Code is also consistent with human rights juris­
prudence. Independent access to the same comfort, dignity, safety and security as those without 
physical limitations is a fundamental human right for all persons who use wheelchairs . In view of 
the widespread domestic and international acceptance of personal wheelchair based accessibility 
standards, and particularly of VIA's own Rail Code commitments, it was not unreasonable for the 
Agency to rely on the personal wheelchair as a guiding accessibility paradigm. VIA was not entitled 
to resile from this norm because it found a better bargain for its able-bodied customers. Neither the 
Rail Code, the CT A, nor any human rights principle recognizes that a unique opportunity to acquire 
inaccessible cars at a comparatively low purchase price may be a legitimate justification for sus­
tained inaccessibility. [paras. 1 45 - 1 46] [paras . 1 6 1 - 1 62] [paras. 1 64- 1 65] 

The Agency also considered VIA's network and found that none of the evidence on the record sup­
ported VIA's position that its existing fleet, or its network generally, would address obstacles found 
to exist in the Renaissance cars. The fact that there are accessible trains travelling along only some 
routes does not justify inaccessible trains on others. It is the global network of rail services that 
should be accessible. The ad hoc provision of services does not satisfy Parliament's continuing goal 
of ensuring accessible rail services. To permit VIA to point to its existing cars, which were to be 
phased out, and special service-based accommodations as a defence would be to overlook the fact 
that while human rights law includes an acknowledgment that not every barrier can be eliminated, it 
also includes a duty to prevent new ones, or at least not knowingly to perpetuate old ones where 
preventable. Here, VIA did not appear, from the evidence, to have seriously investigated the possi­
bility of reasonably accommodating the use of personal wheelchairs or, for that matter, to have giv­
en serious consideration to any other issue related to providing access for persons with disabilities. 
[para. 1 69] [para. 1 76] [paras. 1 86- 1 87] 

Finally, the Agency appropriately considered the cost of remedying an obstacle when detennining 
whether it was "undue" .  Its reasons make clear that retrofitting some cars in the Renaissance fleet to 
accommodate persons using personal wheelchairs would cost nowhere near the amounts claimed by 
VIA. Moreover, the record belies VIA's asse1iions that it could not have provided cost estimates of 
the remedial measures prior to the Agency's final decision, since VIA provided a new cost estimate 
37  days after this decision was released. Each remedial measure with any cost implications had long 
been identified by the Agency and VIA's views on the structural, operational and economic implica­
tions of each were repeatedly sought. However, the issue is not just cost; it is whether the cost con­
stitutes undue hardship. In light of VIA's refusal to provide concrete evidence in support of its un­
due hardship argument, no reasonable basis existed for refusing to eliminate the undue obstacles 
created by the design of the Renaissance cars. With the information it had, the Agency determined 
that the cost of the remedial measures it ordered would not be prohibitive and did not justify a find­
ing of undue hardship based on financial cost. The Agency's findings with respect to cost and undue 
hardship were reasonable. They should not, therefore, be disturbed. [para. 1 90] [paras. 2 1 8-2 1 9] 
[para. 22 1 ]  [paras. 226-227] [para. 229] 
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02qo 
VIA's right to procedural fairness was not breached by the Agency. There are no grounds for a re­
viewing court to interfere with the Agency's decision not to wait for VIA to produce the cost esti­
mates that VIA had repeatedly and explicitly refused to provide. Acceding to VIA's persistent re­
quests, the Agency released its final decision. VIA had obviously made a tactical decision to de­
prive the Agency of information uniquely in VIA's possession that would have made the evaluation 
more complete. Further, the Agency's final decision did not order any remedial measures for which 
VIA had not previously been asked to prepare feasibility and cost estimates. Lastly, the fact that a 
third party commissioned by VIA to prepare a cost estimate did so in less than 40 days after the 
Agency's final decision belies VIA's position that it lacked the time, expertise and money to prepare 
cost estimates. The timing of the third-party report and its untested conclusions - conclusions fun­
damentally at odds with some of the Agency's binding factual findings - render it an inappropriate 
basis for interfering with those findings and the Agency's remedial responses. [para. 235] [paras. 
23 8-239] [para. 242] [para. 245] 

Per Binnie, Deschamps, Fish and Rothstein JJ. (dissenting) : When the relevant factors of the 
pragmatic and functional approach are properly considered, the standard of review applicable to the 
issues of the Agency's jurisdiction to adjudicate CCD's application and the Agency's dete1mination 
of the applicable human rights law principles in the federal transportation context is correctness. 
These issues are pure questions of law, and the Agency is not protected by a privative clause in re­
spect of questions of law or jurisdiction. Rather, there is a statutory appeal procedure on such ques­
tions under s. 4 1  ( 1 )  of the CT A. On questions of j urisdiction and the determination of the applicable 
human rights law principles, the Agency does not have greater relative expertise than a court. Nor 
do these questions involve a balancing of interests. [paras. 28 1 -286] 

The Agency did not exceed its jurisdiction. Under s. 1 72( 1 )  of the CTA, the Agency has jurisdiction 
where an application is made to it, and its inquiry is to be directed to determining whether there is 
an undue obstacle. There is nothing to prevent the Agency from initiating an inquiry based on an 
application from a public interest group as long as the alleged obstacle exists. Given that the Re­
naissance cars had already been acquired by VIA, the inquiry into alleged obstacles in those cars 
was not beyond the Agency's jurisdiction. Further, the Agency did not lose jurisdiction when its in­
quiry extended past the 1 20-day deadline provided for in s. 29( 1 )  of the CT A. When applied to s. 
1 72 proceedings, this deadline is directory, not mandatory. Lastly, while the Agency's exercise of its 
regulatory power is subject to more stringent oversight than the exercise of its adjudicative power, 
the Agency is given broad and pervasive jurisdiction under Part V of the CT A. It may not have been 
Parliament's expectation that broad inquiries would be conducted under s. 1 72, but the words used 
do not preclude such adj udications, even though they might impose a significant burden on the car­
rier. [para. 3 1 5] [para. 3 1 7] [para. 32 1 ]  [paras. 323-324] 

Part V of the CT A, which grants the Agency jurisdiction to deal with undue obstacles to the mobil­
ity of persons with disabilities, must be reconciled with prevailing human rights principles. Apply­
ing those principles in the federal transportation context, the Agency is required, in adjudicating ap­
plications under s. 1 72,  to conduct an undueness analysis :  ( 1 )  the applicant must satisfy the Agency 
of the existence of a prim a facie obstacle to the mobility of persons with disabilities; and (2) the 
burden then shifts to the carrier to demonstrate, on a balance of probabilities, that the obstacle is not 
undue because (i) it is rationally connected to a legitimate objective, (ii) the carrier has opted not to 
eliminate the obstacle based on an honest and good faith belief that it was necessary for the fulfil­
ment of that legitimate objective, and (iii) not eliminating the obstacle is reasonably necessary for 
the accomplishment of that legitimate objective. [para. 29 1 ]  [para. 293] [para. 297] 
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In this case, the Agency erred in law with respect to the test for determining the undueness of an 
obstacle. Although the Agency did discuss some of the principles in the abstract, its analysis reveals 
that most of the applicable principles were excluded from its reasoning. The Agency did not 
acknowledge that it was required to identify the goals pursued by VIA in purchasing the cars; nor 
did it state whether it accepted VIA's argument and evidence that the acquisition of the cars was ra­
tionally connected to a legitimate purpose. VIA was attempting to operate within the subsidy allo­
cated by the federal government for the purchase of rail cars. Efficiency and economic viability are 
objectives of the National Transportation Policy under s. 5 of the CTA and must be considered le­
gitimate. Moreover, the acquisition of the Renaissance cars for $ 1 30 million was rationally con­
nected to these objectives. The error at this stage was compounded at the second stage by the 
Agency's failure to identify VIA's motives and to assess the evidence relevant to good faith belief. 
At the third stage, the Agency did not consider how the obstacles might be circumvented by net­
work alternatives that would accommodate persons with disabilities, but focused only on the Re­
naissance cars themselves. The basis of the Agency's rejection of the network as a reasonable alter­
native was the requirement that the Renaissance cars be accessible to persons using personal 
wheelchairs as provided for in the Rail Code. But the Rail Code and other voluntary codes of prac­
tice cannot be elevated to the status of laws as if they were legally binding regulations. In adopting 
the Rail Code and personal wheelchair accessibility standards as if they were regulatory require­
ments, the Agency failed to consider the full range of reasonable alternatives offered through the 
network and thereby erred in law. Furthermore, the third stage also requires the Agency to balance 
the significance of the obstacles for the mobility of persons with disabilities against other factors, 
such as structural constraints and the total estimated cost to remedy the obstacles, having regard to 
the objective of economic viability. Where cost constraints are at issue in an undueness analysis, it 
is an error of law for the Agency not to determine a total cost estimate for the corrective measures it 
orders . Although the Agency provided figures and calculations in respect of certain corrective 
measures, it never provided its best estimate of the total cost to VIA. Without a total cost estimate, 
the Agency could not conduct the undueness analysis required by s. 1 72. The Agency was also dis­
missive in its consideration of VIA's ability to fund the corrective measures, treating VIA's re­
sources as virtually unlimited. The Agency's reasons do not demonstrate the attention that is re­
quired in a case where the cost of the measures is potentially very substantial . It is up to the Agency, 
on the basis of new evidence, to determine the cost of the corrective measures and VIA's ability to 
fund them, and to carry out the balancing exercise required of it at the third stage of the undueness 
analysis. [paras. 327-328] [para. 3 37] [paras. 340-34 1 ]  [paras. 343-344] [para. 346] [paras. 35 1 -352] 
[paras. 354-3 56] [para. 366] 
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The judgment of McLachlin C.J. and Bastarache, LeBel, Abella and Charron JJ. was deliv­
ered by 

1 ABELLA J. : -- This appeal raises questions about the degree to which persons who use 
wheelchairs can be self-reliant when using the national rail network. 

2 Under the Canada Transportation Act, S.C.  1 996, c. 1 0, it is declared to be "National Trans-
portation Policy" that Canada's transportation services be accessible to persons with disabilities. 
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Responsibility for determining whether there i s  an "undue obstacle" to the mobility o f  persons with 
disabilities is assigned by the Act to the Canadian Transportation Agency. Where such obstacles are 
found to exist, the Agency is also responsible for determining what corrective measures are appro­
priate in accordance with the Act and human rights principles. 

3 In 1 998,  VIA Rail Canada Inc. took part in the negotiation and drafting of a voluntary Rail 
Code. The Code stipulated that for new or substantially refurbished rail cars, at least one car on each 
train should be accessible to persons using their own wheelchairs. 

4 To replace its existing fleet, in late 2000 VIA purchased 1 3 9  rail cars and car parts no longer 
required for overnight train service through the Channel Tunnel . These rail cars, known then as the 
"Nightstock" fleet, were renamed the "Renaissance cars" by VIA. None of the cars was accessible 
to persons with disabilities using personal wheelchairs . 

5 In the course of the proceedings before the Agency lasting almost three years, and contrary to 
the Agency's directions, VIA unilaterally made modifications to the new cars without the prior ap­
proval of the Agency. VIA was also repeatedly asked to provide cost estimates so that the Agency 
could assess whether the remedial measures it was considering were reasonable. VIA consistently 
took the position that it had neither the time nor the money to prepare extensive cost estimates, sev­
eral times asking the Agency to make its decision without these estimates. 

6 The Agency, persuaded by VIA to issue its final decision without further cost estimates, or-
dered changes to 30  of the 1 39 newly purchased cars so that one car per train would be accessible to 
persons with disabilities using their own wheelchairs. 

7 Thirty-seven days after the Agency issued its final decision, VIA presented newly prepared 
cost estimates to the Federal Court of Appeal as part of its leave application. Because VIA chose 
not to provide this information to the Agency during the proceedings, these estimates were not as­
sessed or verified. 

8 The Agency, an expert and specialized body, carefully considered the evidence and the law 
before imposing a remedy that was consistent both with the Rail Code and internationally accepted 
standards. In determining whether the design of the Renaissance cars represented undue obstacles 
for persons with disabilities, the Agency took into account factors usually associated with an "undue 
hardship" analysis, such as cost, economic viability and safety. In so doing, the Agency was 
properly merging human rights principles with its unique statutory mandate. I would not interfere 
with its decision. 

I .  Background 

9 VIA finalized the purchase of the Renaissance fleet on December 1 ,  2000 and accepted de­
livery in 200 1 .  At the time VIA acquired the rights to them, the cars were in various stages of as­
sembly: 64 cars were fully assembled, construction had started on another 24, and the remaining 5 1  
were unassembled. VIA saw the Renaissance fleet as a unique opportunity to substantially increase 
the size of its fleet at a comparatively moderate cost. It paid $29. 8  million to purchase the Renais­
sance equipment, initially expecting that it would cost an additional $ 1 00 million to prepare the 
equipment for service, making a total estimated cost of $ 1 29 .  8 million. At the time of the purchase, 
VIA's capital expenditure budget was $40 1 .  9 million. 
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10  VIA's anticipated costs included the cost o f  transporting the cars and paiis to Canada, 
weatherproofing the cars, modifying brake and electrical systems, removing redundant component 
parts, and renovating interiors. The interior changes included expanding lounge facilities for pas­
sengers by removing interior offices, adding vending machines, decommissioning one washroom in 
the coach cars to create additional baggage storage space, installing computer receptacles and a coat 
valet in the first class ("VIA l ") cars, adding refrigeration equipment to the service cars to provide 
the current level of VIA 1 service, and removing one seat in each coach car to install a coat valet. 
The total cost of the Renaissance cars grew to $ 1 3  9 million. 

1 1  There was no "plan document" to enhance accessibility when the cars were purchased. 
VIA's position was that the cars were sufficiently accessible. Instead of renovations that would ena­
ble passengers with personal wheelchairs to independently meet their own needs, VIA proposed that 
its employees would transfer passengers into on-board wheelchairs, deliver their meals, assist them 
with the use of washroom facilities, and provide other necessary services. VIA ai·gued that its budg­
et for the acquisition of the Renaissance cars did not provide "for any major redesign or reconstruc­
tion" to make the cars more accessible because any such substantial changes would have "dimin­
ished or negated the value of the opportunity" . 

12 On November 1 6, 2000, government officials and members of groups representing persons 
with disabilities were permitted to inspect demonstration models of the Renaissance cars. 

13 On December 4, 2000, the Council of Canadians with Disabilities ("CCD") applied to the 
Agency under s .  1 72 of the Canada Transportation Act complaining about the lack of accessibility 
of the Renaissance cars. The relevant portions provide: 

1 72. ( 1 )  The Agency may, on application, inquire into a matter in relation 
to which a regulation could be made under subsection 1 70( 1 ), regardless of 
whether such a regulation has been made, in order to determine whether there is 
an undue obstacle to the mobility of persons with disabilities. 

(3) On determining that there is an undue obstacle to the mobility of per­
sons with disabilities, the Agency may require the taking of appropriate correc­
tive measures or direct that compensation be paid for any expense incurred by a 
person with a disability arising out of the undue obstacle, or both. 

1 4  The Agency's mandate to address undue obstacles to the mobility of persons with disabilities 
originates in s. 5 of the Canada Transportation Act, which states that this mandate is an essential 
element of transportation services : 

NATIONAL TRANSPORTATION POLICY 

5. [Declaration] It is  hereby declared that a safe, economic, efficient and 
adequate network of viable and effective transportation services accessible to 
persons with disabilities and that makes the best use of all available modes of 
transportation at the lowest total cost is essential to serve the transportation needs 
of shippers and travellers, including persons with disabilities, and to maintain the 
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economic well-being and growth o f  Canada and its regions and that those objec­
tives are more likely to be achieved when all carriers are able to compete, both 
within and among the various modes of transportation, under conditions ensuring 
that, having due regard to national policy, to the advantages of harmonized fed­
eral and provincial regulatory approaches and to legal and constitutional re­
quirements, 

(g) each carrier or mode of transportation, as far as is practicable, carries 
traffic to or from any point in Canada under fares, rates and conditions that 
do not constitute 

(ii) an undue obstacle to the mobility of persons, including persons with 
disabilities. 

15 Under Part V of the Canada Transportation Act, entitled "Transportation of Persons with 
Disabilities" ,  the Agency is granted two remedial approaches to the removal of "undue obstacles" 
from the federal transportation network - regulation-making powers under s .  1 70( 1 )  and complaint 
adjudication powers under s. 1 72( 1 ). 

16  Section 1 70( 1 )  empowers the Agency to "make regulations for the purpose of eliminating 
undue obstacles in the transportation network" ,  including regulations respecting "the design, con­
struction or modification of . . .  means of transportation and related facilities and premises" and the 
"conditions of carriage applicable in respect of the transportation of persons with disabilities " .  Un­
der s. 1 72( 1 ), the Agency 

may, on application, inquire into a matter in relation to which a regulation could 
be made under subsection 1 70( 1 ), regardless of whether such a regulation has 
been made, in order to determine whether there is an undue obstacle to the mo­
bility of persons with disabilities. 

17 Where the Agency determines that an undue obstacle to the mobility of persons with disa-
bilities exists, the Agency may, pursuant to s. 1 72(3), require the taking of appropriate corrective 
measures. Both the Agency's regulation-making power and its authority to order remedial measures 
are subject to review by the federal Cabinet: ss. 36  and 40. 

18 CCD alleged that 46 features of the Renaissance cars constituted "undue obstacles" to the 
mobility of persons with disabilities: the sleeper cars were not accessible to passengers in wheel­
chairs; passengers in wheelchairs could not ride in the economy coach cars; wheelchair users were 
segregated in sleeper units adjacent to immigration/prisoner control offices in the service cars, ne­
cessitating the use of narrow on-board wheelchairs; no washroom facilities in any type of car were 
accessible to passenger-owned wheelchairs; and the Renaissance cars offered inadequate accom­
modation for persons with visual disabilities and those accompanied by assisting animals. 

19 Under the mistaken impression that the cars had not yet been purchased, CCD also request-
ed an interim order under ss. 27( 1 )  and 28(2) of the Canada Transportation Act directing VIA not 
to take any further steps to secure the purchase of the Renaissance cars. After learning that the cars 



Page 1 6  

had already been purchased, CCD sought to prevent VIA from entering into contracts for, or under­
taking further construction of the Renaissance fleet pending the Agency's final decision on its ap­
plication. 

20 CCD relied, in part, on VIA's alleged non compliance with the 1 998  Code of Practice -
Passenger Rail Car Accessibility and Terms and Conditions of Carriage by Rail of Persons with 
Disabilities ("Rail Code"), a voluntary code negotiated with and agreed to by VIA, setting minimum 
standards applicable to its transportation network. Under the Rail Code, lower standards are applied 
to existing equipment in recognition of the fact that it may be difficult or impossible for this older 
equipment to be made to comply with modern accessibility standards. Higher standards are applied 
to new rail cars or cars undergoing a major refurbishment. The most significant of these standards 
was that passengers with disabilities be able to use their personal wheelchairs on the train. 

21  VIA's position before the Agency was that the Renaissance fleet, including the 75 cars that 
had yet to be fully assembled, were existing equipment, not new or undergoing major refurbish­
ment. It argued that, based on the Rail Code standards that were applicable to existing cars, the new 
Renaissance cars were sufficiently accessible to persons with disabilities. Accordingly, VIA argued, 
it was not required to retrofit them to improve their accessibility in accordance with the require­
ments for new cars or cars undergoing a major refurbishment. 

22 VIA asserted, in fact, that the Renaissance cars provided greater travel options and choice 
for passengers with disabilities by virtue of the fact that they were differently accessible than its ex­
isting fleet, and that "persons with disabilities who do not wish to use the Renaissance trains can 
continue to use (the] existing fleet for their travel purposes" .  

23 VIA intended, however, to replace the existing fleet with Renaissance cars on some o f  its 
routes starting in 2003 . 

24 The existing fleet provided one personal wheelchair accessible car per train. VIA used its 
VIA 1 cars for this purpose, which had been retrofitted to accommodate passenger-owned wheel­
chairs. A dedicated "tie-down" space had been created. 

25 The size of this space was what CCD sought to have made available in the Renaissance cars 
because it adequately met the needs of persons with disabilities. And the washrooms on the VIA 1 
cars in the existing fleet, though significantly smaller in square footage than those in the Renais­
sance service cars, had nonetheless been retrofitted to be accessible for personal wheelchair use. 
Disabled passengers travelling with assisting animals were also accommodated on the existing fleet. 

II. The Agency Proceedings 

A. The Agency's Inquiry 

26 On January 24, 200 1 ,  the Agency declined CCD's application for an interim order which 
would affect VIA's agreement to purchase the Renaissance cars. However it sought a commitment 
from VIA that it would not enter into any contracts to construct, manufacture or retrofit the Renais­
sance cars prior to the Agency's final decision, and requested full particulars from VIA respecting 
its purchase agreement and any additional contracts it entered into with respect to the cars. 

27 In January 200 1 ,  VIA filed an incomplete copy of the purchase agreement, with the financial 
data redacted, and requested that it be kept confidential. It advised the Agency that it had not yet 
entered into any contracts for the construction, manufacture or retrofitting of the Renaissance cars 
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and repeatedly maintained that no retrofitting plans would exist until at least late August 200 1 .  VIA 
expected a first phase, consisting of 24 Renaissance cars ("Phase I Renaissance Cars"), to come into 
service in December 200 1 ,  with later phases to follow as more cars became ready for service. 

28 VIA's expectation that no retrofitting plans would be available until August 200 1 meant that 
the Agency was unable to complete its investigation of CCD's application, filed on December 4, 
2000, within the 1 20 days stipulated in s. 29( 1 )  of the Canada Transportation Act which states: 

29. ( 1 )  The Agency shall make its decision in any proceedings before it as 
expeditiously as possible, but no later than one hundred and twenty days after the 
originating documents are received, unless the parties agree to an extension or 
this Act or a regulation made under subsection (2) provides otherwise. 

29 The deadline would have been April 3, 200 1 .  In a decision dated that day, the Agency noted 
that the delay was caused by procedural and jurisdictional matters raised by the parties and by the 
fact that it was awaiting the filing of information by VIA, information VIA had indicated was not 
yet available. As a result, the Agency determined that it retained jurisdiction to deal with CCD's ap­
plication notwithstanding the expiry of the statutory deadline. In doing so, the Agency was relying 
on the Federal Court of Appeal's decision in Canadian National Railway Co. v. Ferroequus Railway 
Co. , [2002] F.C.J. No. 762 (QL), 2002 FCA 1 93 ,  which held that s. 29( 1 )  was a directory, not man­
datory, provision. 

30 On April 24, 200 1 ,  VIA sought leave to appeal the Agency's decision of April 3, 200 1 to the 
Federal Court of Appeal. It was granted a stay of the Agency's proceedings pending the determina­
tion of the leave application. 

31 On May 25,  200 1 ,  the Thunder Bay Chronicle Journal published an article stating that VIA 
had entered into a contract with Bombardier Inc. to refurbish and modify the Renaissance cars. The 
text stated that "Bombardier will refurbish and modify the cars at its plant in Thunder Bay" and cit­
ed a Bombardier spokesperson as saying that the contract was worth $9.8 million, with another con­
tract in progress. CCD filed this article with the Agency on May 28,  200 1 as evidence that VIA was 
defying the Agency's order to provide information about the timing and details of any proposed 
construction and retrofitting plans and sought an interim order suspending the retrofitting process. 
The Agency then requested VIA's comments on the accuracy of the newspaper article. 

32 VIA responded to this request by seeking to have the Agency found in contempt of the Fed-
eral Court of Appeal's order staying the proceedings. On June 8 ,  200 1 ,  when the Federal Court of 
Appeal dismissed VIA's application for leave to appeal, VIA withdrew its contempt motion. 

33 In a decision dated June 29, 200 1 ,  the Agency once again ordered that VIA file a copy of its 
contract with Bombardier as well as the schedules to its purchase agreement which had been omit­
ted from VIA's original filing. VIA complied, again requesting that these documents be kept confi­
dential. The Agency in turn rejected CCD's request for an interim order suspending the retrofitting 
process, but put VIA on notice that, by proceeding with the Bombardier contract before the Agency 
had decided what was required, it could not subsequently complain that the assembly of the cars, 
and the changes it had unilaterally made, rendered any decision the Agency might eventually make 
too costly. 
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34 On September 20, 200 1 ,  the Agency organized a viewing of the Renaissance cars in Mon­
treal and, with input from the parties, prepared an Inspection Report. The Inspection Report was a 
factual description of the dimensions and accessibility features of the Renaissance cars and a de­
scription of the changes VIA had unilaterally made. 

35 Three types of Renaissance cars were inspected: sleeper cars for overnight trips, economy 
coach cars for standard trips and service cars containing public lounge facilities and an overnight 
suite intended for passengers using wheelchairs. The report revealed that as in VIA's existing fleet, 
passengers in wheelchairs of any size were unable to enter or use the sleeping compartments of 
standard sleeper cars in the Renaissance fleet. The width of the corridor was incompatible with the 
use of standard personal wheelchairs. 

36 The economy coach cars in the Renaissance fleet were found to be less accessible than 
VIA's existing VIA 1 cars, which had been retrofitted to provide tie-down space that accommodated 
large personal wheelchairs and had personal wheelchair accessible washrooms. Personal wheel­
chairs could only be accommodated in the retrofitted VIA 1 cars in the existing fleet on day trips, 
however, and for overnight trips only if the passenger was content to spend the night in his or her 
wheelchair. 

37 In the Renaissance cars, personal wheelchairs could not be used anywhere. Each Renais-
sance economy car had three washrooms. None was wheelchair accessible. A "wheelchair 
tie-down" mechanism, used to secure a wheelchair to the floor of the car, had been installed. How­
ever, the dimensions of this space did not accommodate standard personal wheelchairs. Evidence 
before the Agency suggested that only the smallest wheelchair, the size of a child's wheelchair, 
could actually fit in the tie-down space provided. 

38 In addition, unlike VIA's existing fleet which permitted passengers with disabilities to ride 
with other passengers in VIA 1 coach cars, passengers using wheelchairs were to be primarily ac­
commodated in service cars in the Renaissance fleet. Service cars were special cars that had office 
space and public lounge facilities where passengers could obtain refreshment services and store 
their baggage. 

39 There was to be a service car on every train, with a self-contained sleeper unit separate from 
the service cars' public passenger lounge. VIA termed this the "accessible suite" .  No part of the ser­
vice cars, including the accessible suite, was accessible to passengers using personal wheelchairs, 
both because the dimensions of the doors into the "accessible suite" and washroom were too narrow 
for a personal wheelchair, and because there was insufficient space to manoeuver or turn a personal 
wheelchair even if it could enter. Passengers' personal wheelchairs were to be kept in a storage 
compartment near the "accessible suite" or, if VIA required that space to refrigerate food and drink 
for VIA 1 passengers, in the baggage car. 

40 On January 1 6, 2002, the Agency granted a request from VIA to make oral submissions be-
fore the Agency released its Preliminary Decision. Oral submissions were heard on April 8, 2002. 

41  On June 23 , 2002, VIA started using the Renaissance cars. 

42 On July 22, 2002, the Agency asked VIA to confirm certain measurements in the washroom 
of the "accessible suite" .  VIA advised the Agency that the measurements no longer matched those 
that had been jointly agreed upon in the Agency's Inspection Report. 
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3 o/ 
43 The Agency also learned that VIA had made changes to essential features of accessibility, 
including widening two sliding doors in the "accessible suite" by only 2 or 3 cm. This change, made 
without the Agency's prior knowledge, was insufficient to make the "accessible suite" accessible for 
personal wheelchairs, despite the Rail Code standards VIA had agreed to. VIA asserted that widen­
ing the doors to meet Rail Code standards, while possible, was not reasonable because this would 
require a "complete re-design of the door, its pocket and the module that currently houses the con­
trol button", as well as the removal of sleeping berths. 

44 In a decision dated August 1 4, 2002, the Agency expressed its "extreme displeasure" at what 
it likened to concealing evidence, namely "VIA's failure to keep the Agency informed of modifica­
tions bearing on the very mandate the Agency is called to exercise" (CTA Decision No. 
LET-AT-R-232-2002, at p .  2). 

45 Because the changes VIA made to the cars without the Agency's knowledge created a dis-
crepancy between the information the Agency had about the Renaissance cars and their actual con­
dition, the Agency undertook a second inspection of the cars on September 1 6, 2002. This inspec­
tion revealed that in addition to the slightly widened doors, VIA had made a number of other 
changes to the Renaissance cars, including an expansion of the lounge area in the service cars . Be­
cause some measurements were disputed by the parties, a third inspection of the cars took place on 
November 26, 2002. 

B .  The Agency's Preliminary Decision (No. 1 75-AT-R-2003) 

46 On March 27, 2003 , the Agency issued a detailed Preliminary Decision of 1 50 pages. It was 
premised on the goal of having one accessible car per train. 

47 The Agency's Preliminary Decision took the form of a " show cause" order. By this order, 
VIA was asked to "show cause" by May 26, 2003 , why the obstacles the Agency had identified as 
potentially undue were not, in fact, undue obstacles. The Agency's show cause process was the 
methodology it used for assessing the hardship VIA might suffer if it were required to remove the 
obstacles. 

48 The Agency identified five key problems with the Renaissance fleet, most of them in areas 
of the cars VIA itself had specifically targeted to meet the needs of passengers with disabilities. 
These problems led the Agency to identify 1 4  obstacles as being potentially undue. 

49 The show cause process served two critical functions. First, it gave VIA a "final opportunity 
to provide specific evidence and related argument to show cause to the Agency" why the 1 4  obsta­
cles it had identified were not undue and to provide feasibility and costing information relating to 
the remedial options under consideration by the Agency (p. 5). VIA had, until then, provided only 
general information about its operational, economic and structural requirements. The Agency noted 
that "there may be specific arguments that VIA may wish to bring forward in view of the Agency's 
preliminary findings" (p. 1 44). 

50 Second, VIA was also asked to file answers to specific questions the Agency had about what 
remedial measures were structurally, economically and operationally possible. This gave VIA an 
opportunity to participate with the Agency in the accommodation of passengers with disabilities by 
identifying potential solutions, commenting on solutions CCD had proposed and developing a re­
medial plan. 
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51 In addition to its detailed analysis in its Preliminary Decision of the need for accessibil-
ity-enhancing measures, such as wheelchair tie-down spaces and accessible washrooms, the Agency 
stressed the importance of ensuring that persons with disabilities be capable of accessing features 
specifically designed to meet their needs in their own wheelchairs . Subject to structural and eco­
nomic constraints, it was the Agency's opinion that "it is unacceptable that a person with a disability 
be deprived of his/her independent means of mobility in an area of the Renaissance trains that is in­
tended to be used by persons with disabilities, including those who use wheelchairs" (p. 1 09). 

52 VIA sought leave to appeal the Agency's Preliminary "show cause" Decision in April 2003 .  

53 While VIA's application for leave to appeal was pending, it responded to the Agency's 
"show cause" order with a three-page letter on May 26, 2003 . In its opinion, "it is not reasonable to 
require VIA Rail to modify the cars" .  

54  VIA began by  addressing some of  CCD's safety concerns for  persons with disabilities, 
pointing out that "the Equipment and Operations Branch of the Railway Safety Directorate has de­
termined that there is no safety issue with respect to the Renaissance Cars" .  

55 VIA estimated that "the total cost and lost revenue of completing the work identified in  the 
show cause directions is over $35  million". This was, VIA wrote, its "best estimate in answering the 
show cause portion of the hearing" .  It also stated that it "has back up for the estimates of cost",  but 
it submitted no such evidence with its response. 

56 On May 29, 2003, three days after VIA's response to the show cause order, CCD wrote to 
the Agency advising it that, contrary to VIA's assertions that there were no safety issues to address, 
the Transport Canada Rail Safety Directorate had ordered VIA to relocate washrooms in the Re­
naissance economy coach cars because they were located in an unsafe "crumple zone" .  While no 
final decisions had been made concerning how the mandatory modifications would be accom­
plished, CCD told the Agency that Transport Canada had approved three possible remedial designs. 
One involved the installation of an accessible washroom in each coach car ("Option 3 1 1) . CCD was 
told, however, that VIA intended to implement a different, less costly design that did not enhance 
the accessibility features of the coach cars ("Option l 11)

. 

57 On June 9, 2003, the Agency issued a decision advising VIA that its May 26, 2003 response 
to the Preliminary Decision lacked detail and supporting evidence and could not be verified. As part 
of this decision, the Agency re-issued its original show cause order, giving VIA an additional 60 
days to prepare a response. 

58 It also made two additional requests of VIA, each with its own deadline. First, VIA was 
asked to submit, by June 1 3 ,  2003 , the "back-up" evidence for the cost estimates it had failed to in­
clude in its response to the Agency's show cause order. Second, VIA was asked to address, by June 
23,  Option 3 being considered by Transport Canada and "show cause" why it could not be imple­
mented. 

59 By July 3 ,  2003,  both of these deadlines had passed with no response from VIA. The 
"back-up" evidence VIA told the Agency it had in its May 26th letter, was not provided. VIA also 
failed to submit any evidence to show why Option 3 should not be implemented. 

60 As it was entitled to do under its enabling statute, the Agency turned its June 9, 2003 reis-
sued Preliminary Decision into an order of the Federal Court. The Agency informed VIA that it 
would commence proceedings for contempt if VIA did not submit, by July 1 4, 2003, the additional 
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information the Agency had requested. VIA was still to respond to the original show cause order by 
the extended deadline, namely August 8 ,  2003 . 

61  VIA responded on July 14, 2003 . It submitted back-up evidence for the cost estimates per­
taining to the arm rest and tie-down area modifications the Agency was contemplating. It also sub­
mitted copies of the three design plans for Options 1 ,  2 and 3 that it had devised for Transport Can­
ada, as well as a chart outlining the pros and cons associated with each. 

62 No precise costing information was provided to the Agency about these options, but the 
documentation stated that Option 3 ,  which would add a wheelchair accessible washroom to the Re­
naissance coach cars, would cost two and a half times as much as Option 1 .  VIA claimed in a single 
paragraph that Option 3 could not be implemented because a more detailed design was still re­
quired, that there would likely be a prohibitive loss of revenue of $24.2 million, and that the direct 
implementation costs had not been quantified but that, in any event, VIA could not afford them. 

63 VIA told the Agency that it planned to implement Option 1 in the fall of 2003 . Option 1 ,  the 
least expensive solution, would replace the unsafe washrooms with a coat valet. 

64 VIA also told the Agency that it was unable to comply with the show cause order any fur-
ther. It asserted that it lacked the internal expertise to respond to the Agency's Preliminary Decision, 
that it would take longer than 60 days to have cost estimates prepared, and that the government had 
not provided funding for it to respond to the Agency's requests . 

65 VIA did not request more time to comply. 

66 On August 7, 2003, VIA again indicated to the Agency that there would be no further com-
pliance with its Preliminary Decision. It wrote: "VIA Rail makes the following submissions re­
spectfully. It asks for an oral hearing, if necessary. Otherwise, it asks the Agency to consider all of 
these issues, facts and estimates and render its decision in final form." 

67 The Agency declined to exercise its discretion to hold a second oral hearing because "VIA 
has not demonstrated that there is any value to be gained from pursuing the time-consuming and 
costly exercise of convening an oral hearing at this time, either to permit VIA to explain why it did 
not provide the supporting evidence required or to provide to VIA an opportunity to produce evi­
dence that should have been submitted in writing, either during the pleadings process or in response 
to the show cause orders" (Final Decision, at p. 14). 

C .  The Agency's Final Decision (No . 620-AT-R-2003) 

68 In the face of VIA's persistent refusal to provide the necessary estimates and responses, de-
spite having had from March 27 until August 8 to do so, and in the absence of any request from 
VIA for more time to prepare information, the Agency acceded to VIA's request and, on October 
29, 2003 , issued its final decision based on the record before it. 

69 In its final decision, authored by Members Marion L. Robson and Michael Sutton, the 
Agency ordered VIA to implement six remedial measures, five of which involved making physical 
changes to the Renaissance cars with cost implications. All had been identified by the Agency by 
the time it reissued its Preliminary Decision on June 9, 2003 : 

In order to make one car in every daytime train accessible to passengers 
using their own wheelchairs, VIA was ordered to install an accessible 
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washroom and a tie-down space for passengers using wheelchairs in 1 3  
economy coach cars (i .e. implement Option 3) .  
In order to provide one car with accessible sleeping accommodation in 
each overnight train, VIA was ordered to widen one doorway and install a 
mechanism that would secure a passenger's own wheelchair to the floor (a 
"wheelchair tie-down") in the segregated sleeper unit in each of the 1 7  
" service cars" that housed the "accessible suite" .  
The Agency also directed VIA to implement in more cars several of the 
changes it had already made or begun to make. These changes -- lowering 
one double seat in 33 economy cars, installing two moveable armrests in 
4 7 coach cars, and closing stair risers on 1 2  cars -- would accommodate 
passengers travelling with animals to assist them, passengers able and 
willing to be transferred into standard coach seating, and passengers who 
might have difficulty navigating the entry stairs . 

70 The Agency determined that the net cost to VIA of addressing Transport Canada's safety 
concerns in a way that could make 1 3  economy coach cars accessible for personal wheelchair use 
would be no more than $673 ,400 in direct costs plus $ 1 6,988 in lost passenger revenue. 

71 This was the most significant remedial measure the Agency ordered. The cost was compara-
ble to what VIA was prepared to incur each year to accommodate passengers wearing coats. 

D .  Federal Court of Appeal Proceedings 

72 VIA sought leave to appeal the Agency's preliminary and final decisions. In support, it sub-
mitted a report to the Federal Court of Appeal that it had commissioned from Peter Schrum of 
Bombardier Inc. to review the Agency's final decision and prepare a global cost estimate of the cor­
rective measures ordered by the Agency. Mr. Schrum's report estimated that the cost of implement­
ing the Agency's final decision would be at least $48 million. The report was dated December 5 ,  
2003, less than 40  days from the Agency's final decision. Leave was granted on March 1 0, 2004. 

73 The Federal Court of Appeal unanimously agreed that the Agency's identification of undue 
obstacles to the mobility of persons with disabilities was reviewable on a standard of patent unrea­
sonableness ([2005] 4 F.C.R. 473 , 2005 FCA 79). Sexton J.A. (Decary J.A. concurring) concluded 
that, based on its expertise, its mandate, and the presence of a strong privative clause, the Agency 
was entitled to a high level of deference. In reasons concurring in the result, Evans J.A. agreed that 
the multiplicity of factors and interests to be weighed, the technical aspects to some issues before 
the Agency, and the Agency's obligation to exercise discretion based on the evidence and statutory 
criteria, all fell within its specialized mandate and warranted considerable deference. 

74 Sexton J.A. concluded, however, that the Agency was subject to a correctness standard in its 
interpretation of its authority to entertain CCD's application under s. 1 72, a provision in the Agen­
cy's enabling legislation that he concluded raised a jurisdictional issue. He determined that the 
Agency's authority to proceed under s. 1 72 in the absence of a complaint based on an actual travel 
experience raised a question of statutory interpretation within the expertise of the courts, not of the 
Agency, because it implicated human rights. In Sexton J.A.'s view, these factors, including the 
presence of a statutory right of appeal with leave, indicated that the Agency's interpretation of its 
jurisdiction under s. 1 72 was reviewable on the less deferential standard of correctness. 
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75 The Federal Court of Appeal was unanimous in its conclusion that the Agency was correct 
to conclude that it had jurisdiction under s. 1 72 to proceed with CCD's complaint. 

76 On the issue of how the Agency applied its jurisdiction under s. 1 72, however, Sexton J.A. 
criticized the Agency's findings that obstacles in the Renaissance cars were undue. He concluded 
that the decision was made without considering VIA's entire network, the interests of non-disabled 
persons, and the interests of persons with disabilities other than wheelchair users. He disagreed with 
the Agency's conclusion that there was no evidence in the record to support VIA's view that its ex­
isting network was able to address obstacles in the Renaissance cars . He noted that while the Agen­
cy explicitly stated that it was attempting to strike an appropriate balance between the rights of per­
sons with disabilities and those of transportation service providers in accordance with s. 5 of the 
Canada Transportation Act, it had not properly balanced the competing interests when it decided 
that structural modifications to the Renaissance cars were the appropriate remedy. Holding the deci­
sion to be patently unreasonable, Sexton J.A. set it aside and referred the matter back to the Agency 
for reconsideration. 

77 Evans J.A. was "not persuaded . . .  that, having considered VIA's submissions regarding its 
network, the Agency committed reversible error when it concluded in the preliminary decision that 
the obstacles to the mobility of persons in wheelchairs presented by the Renaissance cars were 
'undue' "  (para. 98). In his view, the Agency was entitled to conclude that the evidence did not estab­
lish that the existing fleet or network would address the obstacles that it had found to exist in the 
Renaissance cars. The evidence showed that, over time, the existing fleet would be retired; no Re­
naissance cars were accessible to personal wheelchair users; and VIA's estimates of the number of 
passengers affected were misleadingly low because they failed to take into account the number of 
disabled passengers who would use VIA if it were more accessible. 

78 Noting that review for patent unreasonableness does not permit a reviewing court to inter­
vene just because it would have weighed the relevant factors and evidence differently, Evans J .A. 
was of the view that the Agency's balancing choices were not patently unreasonable based on the 
evidence before it. 

79 However, the Federal Court of Appeal was unanimous in its view that, having identified the 
modifications it thought necessary, the Agency violated VIA's procedural fairness rights by failing 

· to give VIA an adequate opportunity to respond to the Agency's requests for cost and feasibility in­
formation. 

80 . VIA had not directly raised this procedural fairness argument before the Federal Court of 
Appeal . What it had advanced, as one of its grounds of appeal, was that the Agency had erred in law 
by identifying obstacles as "undue" before VIA had obtained expert evidence assessing the cost of 
remedial measures. Its procedural fairness argument was a separate ground, and pertained only to 
the Agency's refusal to hold a second oral hearing, an argument which was rejected by the majority. 
Sexton J.A. was of the view that the Agency had the right to exercise its discretion in deciding 
whether to grant an oral hearing. 

81 In reaching the conclusion that VIA's right to procedural fairness had been violated when the 
Agency issued a final decision without giving VIA an opportunity to provide cost estimates, the 
Federal Court of Appeal blended VIA's discrete grounds of appeal to find a breach of procedural 
fairness. 
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82 The court accordingly allowed VIA's appeal and remitted the matter to the Agency for re-
consideration in accordance with both the network-based analysis endorsed by the majority and the 
"fresh evidence" ,  namely the Schrum report, adduced by VIA on appeal . 

III .  Analysis 

A. Standard of Review 

83 The Agency's decision was that there were undue obstacles to the mobility of persons with 
disabilities in VIA's Renaissance fleet and it ordered that remedial steps be taken to correct the 
problems it identified. In so doing, the Agency was proceeding under ss. 1 72( 1 )  and 1 72(3) of the 
Canada Transportation Act, reproduced here for ease of reference :  

1 72. ( 1 )  The Agency may, on  application, inquire into a matter in  relation 
to which a regulation could be made under subsection 1 70( 1 ) ' ,  regardless of 
whether such a regulation has been made, in order to determine whether there is 
an undue obstacle to the mobility of persons with disabilities. 

(3) On determining that there is an undue obstacle to the mobility of per­
sons with disabilities, the Agency may require the taking of appropriate correc­
tive measures or direct that compensation be paid for any expense incurred by a 
person with a disability arising out of the undue obstacle, or both. 

84 VIA had argued that the Agency lacked jurisdiction under s. 1 72( 1 )  to inquire into any com-
plaint that was not based on an actual travel experience. The majority in the Federal Court of Ap­
peal accepted VIA's characterization of s. 1 72( 1 )  as jurisdiction-limiting because it turned on ques­
tions of statutory interpretation and human rights. 

85 In Sexton J.A.'s view, s. 1 72, as part of Part V of the Canada Transportation Act, was one of 
several provisions that "have a human rights aspect to them" ,  calling for a "lower level of defer­
ence" (para. 25). 

86 Sexton J.A. relied on Canadian Pacific Raihvay Co. v. Canada (Canada Transportation 
Agency), [2003] 4 F.C. 558 ,  2003 FCA 27 1 ,  to draw a distinction between the Agency's expertise in 
regulatory matters and its expertise addressing human rights. In his view, the Agency's authority to 
proceed with CCD's complaint was an issue implicating the protection of human rights that turned 
on statutory interpretation outside the Agency's area of expertise. He determined that these factors, 
including the presence of a statutory right of appeal with leave, indicated that the Agency's inter­
pretation of its jurisdiction under s. 1 72 was reviewable on the less deferential standard of correct­
ness, thereby enabling the comi to substitute its view of the correct answer for that of the Agency. 

87 As previously noted, the Federal Court of Appeal was, however, unanimous in its conclu­
sion that the Agency had correctly concluded that it had jurisdiction under s. 1 72 to proceed with 
CCD's complaint. 

88 The Court of Appeal also concluded that the standard for reviewing the Agency's decision 
on the issue of whether an obstacle is undue, is patent unreasonableness. I agree. I do not, however, 
share the majority's view that VIA raised a preliminary, jurisdictional question falling outside the 
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Agency's expertise that was, therefore, subject to a different standard of review. Applying such an 
approach has the capacity to unravel the essence of the decision and undermine the very character­
istic of the Agency which entitles it to the highest level of deference from a court - its specialized 
expertise . It ignores Dickson J. 's caution in Canadian Union of Public Employees, Local 963 v. New 
Brunswick Liquor Corp. , [ 1 979] 2 S .C.R. 227, that courts "should not be alert to brand as jurisdic­
tional, and therefore subject to broader curial review, that which may be doubtfully so" (p. 233).  

89 If every provision of a tribunal's enabling legislation were treated as if it had jurisdictional 
consequences that permitted a court to substitute its own view of the correct interpretation, a tribu­
nal's role would be effectively reduced to fact-finding. Judicial or appellate review will "be better 
informed by an appreciation of the views of the tribunal operating daily in the relevant field" :  D.  
Mullan, "Tribunals and Courts -- The Contemporary Terrain: Lessons from Human Rights Re­
gimes" ( 1 999), 24 Queen's L.J. 643 , at p. 660. Just as courts " should not be alert to brand as j uris­
dictional, and therefore subject to broader curial review, that which may be doubtfully so" ,  so 
should they also refrain from overlooking the expertise a tribunal may bring to the exercise of inter­
preting its enabling legislation and defining the scope of its statutory authority. 

90 Section 1 72 is part of the Agency's enabling legislation, the authorizing framework assign-
ing responsibility to the Agency, and in which it is expected to apply its expertise. It is a clear ex­
ample of a provision that reflects "a conscious and clearly worded decision by the legislature to use 
a subjective or open-ended grant of power [which] has the effect of widening the delegate's jurisdic­
tion and therefore narrowing the ambit of jurisdictional review of the legality of its actions" :  D. P .  
Jones and A.  S .  de  Villars, Principles of Administrative Law (4th ed. 2004), at p. 1 40 .  

91  In Pasiechnyk v. Saskatchewan (Workers ' Compensation Board) ,  [ 1 997] 2 S .C.R. 890, at 
para. 1 8 , this Comi said: 

The test as to whether the provision in question is one that limits jurisdiction is :  
was the question which the provision raises one that was intended by the legisla­
tors to be left to the exclusive decision of the Board? . . .  Factors such as the pur­
pose of the statute creating the tribunal, the reason for its existence, the area of 
expertise and the nature of the problem are all relevant in arriving at the intent of 
the legislature. 

This approach, affirmed by Bastarache J. in Pushpanathan v. Canada (Minister of Citizenship and 
Immigration) , [ 1 998] 1 S .C .R. 982, at para. 26, reiterates Beetz J . 's observation in U E.S.,  local 298 
v. Bibeault, [ 1 988] 2 S .C .R. 1 048, that: 

The concept of the preliminary or collateral question diverts the courts 
from the real problem of judicial review: it substitutes the question "Is this a pre­
liminary or collateral question to the exercise of the tribunal's power?" for the 
only question which should be asked, "Did the legislator intend the question to be 
within the jurisdiction conferred on the tribunal?"  [p. 1 087] 

92 A tribunal with the power to decide questions of law is a tribunal with the power to decide 
questions involving the statutory interpretation of its enabling legislation, whether or not the ques­
tions also engage human rights issues. Bastarache J.'s dissenting reasons note in Barrie Public Utili­
ties v. Canadian Cable Television Assn. , [2003] 1 S .C .R. 476, 2003 SCC 28,  at para. 86, that "the 
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broad policy context of a specialized agency infuses the exercise of statutory interpretation such that 
application of the enabling statute is no longer a matter of 'pure statutory interpretation'. When its 
enabling legislation is in issue, a specialized agency will be better equipped than a court" : See also 
Pushpanathan, at para. 37 .  

93 The Agency's enabling legislation clearly shows that its interpretation of  its authority to 
proceed with CCD's application is a question Parliament intended to fall squarely within its juris­
diction and expert assessment. Under s. 1 72( 1 ), " [t]he Agency may, on application, inquire into a 
matter in relation to which a regulation could be made under subsection 1 70(1  ) 1 1 •  Section 1 70( 1 )  
gives the Agency discretionary authority to "make regulations for the purpose of eliminating undue 
obstacles in the transportation network under the legislative authority of Parliament" .  A list of four 
particular areas in which the Agency may make regulations is provided, but this list is not exhaus­
tive. Instead, Parliament gave the Agency discretionary authority to determine whether regulations 
directed toward eliminating undue obstacles in the federal transportation system could be made, 
without circumscribing the Agency's discretion to identify the specific matters these regulations 
might address . 

94 In accepting CCD's application, the Agency relied on its express authority to make regula-
tions respecting "the design, construction or modification of . . .  means of transportation" and the 
"conditions of carriage applicable in respect of the transportation of persons with disabilities" under 
ss. 1 70( 1 )(a) and (c) to find that it had jurisdiction to entertain CCD's complaint. Since CCD's ap­
plication clearly concerned the "design, construction or modification" of the Renaissance cars and 
the "conditions of carriage" confronting persons with disabilities, no jurisdictional question legiti­
mately arises from this ground of appeal on these facts. If an experience-based complaint were re­
quired to operationalize the Agency's adjudicative authority, we would not expect to find authority 
to make regulations respecting the "design" or "construction" of rail cars in s. l 70( 1 )(c) . 

95 The Agency's authority to entertain CCD's complaint, in any event, depended on its own 
discretionary determination of whether CCD's complaint raised an issue for which a regulation di­
rected toward eliminating undue obstacles could be made. This falls squarely within the Agency's 
jurisdiction. Given that the Agency's jurisdiction to entertain CCD's complaint under s. 1 72( 1 )  turns 
almost exclusively on its own discretionary decision-making, s. 1 72( 1 )  is a jurisdiction-granting, not 
jurisdiction-limiting, provision. 

96 It seems to me counterproductive for courts to parse and recharacterize aspects of a tribu-
nal's core jurisdiction, like the Agency's discretionary authority to make regulations and adjudicate 
complaints, in a way that undermines the deference that jurisdiction was conferred to protect. By 
attributing a jurisdiction-limiting label, such as "statutory interpretation" or "human rights" ,  to what 
is in reality a function assigned and properly exercised under the enabling legislation, a tribunal's 
expertise is made to defer to a court's generalism rather than the other way around. 

97 I do not share the view that the issue before the Agency was, as a human rights matter, sub-
ject to review on a standard of correctness . This unduly narrows the characterization of what the 
Agency was called upon to decide and disregards how inextricably interwoven the human rights and 
transportation issues are. Parliament gave the Agency a specific mandate to determine how to ren­
der transportation systems more accessible for persons with disabilities. This undoubtedly has a 
human rights aspect. But that does not take the questions of how and when the Agency exercises its 
human rights expertise outside the mandate conferred on it by Parliament. 
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98 The human rights issues the Agency is called upon to address arise in a particular - and par-
ticularly complex - context: the federal transportation system. The Canada Transportation Act is 
highly specialized regulatory legislation with a strong policy focus. The scheme and object of the 
Act are the oxygen the Agency breathes.  When interpreting the Act, including its human rights 
components, the Agency is expected to bring its transportation policy knowledge and experience to 
bear on its interpretations of its assigned statutory mandate: Pushpanathan, at para. 26 

99 The allegedly jurisdictional determination the Agency was being asked to make, like the 
"undueness" inquiry, falls squarely within its statutory mandate. It did not involve answering a legal 
question beyond its expertise, but rather requires the Agency to apply its expertise to the legal issue 
assigned to it by statute. The Agency, and not a reviewing court, is best placed to determine whether 
the Agency may exercise its discretion to make a regulation for the purpose of eliminating an undue 
obstacle to the mobility of persons with disabilities - a determination on which the Agency's juris­
diction to entertain applications depends. 

100 The Agency is responsible for interpreting its own legislation, including what that statutory 
responsibility includes. The Agency made a decision with many component parts, each of which 
fell squarely and inextricably within its expertise and mandate. It was therefore entitled to a single, 
deferential standard of review. 

101 In any situation where deference is due, "there will often be no single right answer to the 
questions that are under review against the standard of reasonableness . . . .  Even if there could be, 
notionally, a single best answer, it is not the court's role to seek this out when deciding if the deci­
sion was unreasonable " :  Law Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 
20, at para. 5 1 .  Just as judicial assessments of what is reasonable may vary, it is unavoidable that 
" [w]hat is patently unreasonable to one judge may be eminently reasonable to another" : Canada 
(Attorney General) v. Public Service Alliance of Canada, [ 1 993]  1 S .C .R. 94 1 ,  at p .  963 . 

102 I appreciate that it is a conceptual challenge to delineate the difference in degrees of defer-
ence between what is patently unreasonable and what is unreasonable. Both, it seems to me, speak 
to whether a tribunal's decision is demonstrably unreasonable, that is, such a marked departure from 
what is rational, as to be unsustainable . This issue was, in my view, persuasively canvassed by my 
colleague LeBel J. in his concurring reasons in Toronto (City) v. C. U P. E. ,  Local 79, [2003] 3 
S.C .R. 77, 2003 SCC 63,  and requires no further elaboration here. 

103 But whatever label is used to describe the requisite standard of reasonableness, a reviewing 
court should defer where "the reasons, taken as a whole, are tenable as support for the decision" 
(Ryan, at para. 56) or "where . . .  the decision of that tribunal [could] be sustained on a reasonable 
interpretation of the facts or of the law" (National Corn Growers Assn. v. Canada (Import Tribu­
nal), [ 1 990] 2 S.C.R. 1 324, at pp. 1 369-70, per Gonthier J.) The "immediacy or obviousness" to a 
reviewing court of a defective strand in the analysis is not, in the face of the inevitable subjectivity 
involved, a reliable guide to whether a given decision is untenable or evidences an unreasonable 
interpretation of the facts or law. 

104 As Wilson J. recognized in National Corn Growers, at pp. 1 34 7-48,  it is the way a tribunal 
understands the question its enabling legislation asks it to answer and the factors it is to consider, 
rather than the specific answer a tribunal arrives at, that should be the focus of a reviewing court's 
inquiry: 
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[O]ne must begin with the question whether the tribunal's interpretation of the 
provisions in its constitutive legislation that define the way it is to set about an­
swering particular questions is patently unreasonable. If the tribunal has not in­
terpreted its constitutive statute in a patently unreasonable fashion, the courts 
must not then proceed to a wide ranging review of whether the tribunal's conclu­
sions are unreasonable. 

To engage in a wide-ranging review of a tribunal's  specific conclusions when its interpretation of its 
constitutive statute cannot be said to be irrational, or unreasonable, would be an unwarranted tres­
pass into the realm of reweighing and re-assessing evidence. Where an expert and specialized tri­
bunal has charted an appropriate analytical course for itself, with reasons that serve as a rational 
guide, reviewing courts should not lightly interfere with its interpretation and application of its ena­
bling legislation. 

105 Here, the Agency interpreted its authority to proceed with CCD's application under s .  
1 72( 1)  in a manner that is ,  to use the pioneering language of Dickson J . ,  "rationally supported by 
the relevant legislation" : Canadian Union of Public Employees, Local 963 v. New Brunswick Liquor 
Corp. , at p. 237.  Nothing in the Agency's enabling legislation compels subjecting any particular as­
pect of the Agency's interpretation of s. 1 72 to a more searching review or a reweighing of the fac­
tors and evidence the Agency considered. 

106 The Agency, to whom the duty of interpreting and applying its broad regulation-making 
powers falls, is owed deference in interpreting its own legislation. It did not reach an unreasonable 
conclusion respecting its jurisdiction when it rej ected the suggestion that an actual travel-based 
complaint was required to trigger its adjudicative authority. 

107 I also share the view of Evans J.A. that deference is owed to the Agency's application of s .  
1 72 on the merits. Included in  its mandate is the discretion to  identify obstacles for persons with 
disabilities, to decide whether they are undue and, if they are, what the most appropriate remedy is. 
Parliament designated the Agency to interpret and apply its enabling legislation, select from a range 
of remedial choices, protect the interests of the public, address policy issues, and balance multiple 
and competing interests. 

108 The Agency defined the analytical process inherent in identifying "undue obstacles" in the 
federal transportation network in a way that is supported by the Canada Transportation Act. In ex­
pressing its mandate, it stated: "if the Agency finds that the accommodation provided is not reason­
able or falls short of what is practicable in the circumstances, then the Agency may find an undue 
obstacle and may require the taking of corrective measures to eliminate that undue obstacle" (Pre­
liminary Decision, at p. 20). 

109 Viewed as a whole, the Agency's reasons show that it approached and applied its mandate 
reasonably. In particular and most significantly, it complied substantially with this Court's direc­
tions in British Columbia (Public Service Employee Relations Commission) v. BCGSE U, [ 1 999] 3 
S .C .R. 3 ( "Meiorin"), assessing reasonable accommodation, and applied the correct burden of proof. 
While the Agency did not conduct a step-by-step application of Meiorin, it did apply its guiding 
principles and adapted them to its governing statutory mandate. In the absence of specific evidence 
of undue hardship, the Agency's rej ection of VIA's economic arguments was consistent with this 
Court's guidance in British Columbia (Superintendent of Motor Vehicles) v. British Columbia 
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(Council of Human Rights) ,  [ 1 999] 3 S .C.R. 868 ("Grismer"), at para. 4 1  that "impressionistic evi­
dence of increased expense will not generally suffice. 

1 10 To redress discriminatory exclusions, human rights law favours approaches that encourage, 
rather than fetter, independence and access. This means an approach that, to the extent structurally, 
economically and otherwise reasonably possible, seeks to minimize or eliminate the disadvantages 
created by disabilities. It is a concept known as reasonable accommodation. 

1 1 1  In my view, as I attempt to explain in the balance of these reasons, far from being unrea-
sonable for the Agency to adopt a frame of reference premised on achieving personal wheel­
chair-based accessibility in 1 3  economy coach cars and 1 7  service cars out of the 1 39 cars VIA 
purchased, it may well have been found to be patently unreasonable for the Agency not to do so. 
Nor did it violate VIA's rights to procedural fairness. 

B .  Was the Agency 's Decision Entitled to Deference? 

1 12 Part V of the Canada Transportation Act was enacted to confirm the protection of the hu­
man rights of persons with disabilities in the federal transportation context. The history of this reg­
ulatory scheme shows that it was Parliament's intention that what is now Part V of the Act be inter­
preted according to human rights principles and that "transportation legislation rather than human 
rights legislation should be used" to enforce the accessibility standards provided in the predecessor 
legislation, the National Transportation Act, 1987, R.S.C. 1 985 ,  c. 28 (3rd Supp.) (House of Com­
mons Debates, vol .  VI, 2nd Sess . ,  33rd Parl . ,  June 1 7, 1 987, at p. 7273 (Hon. John C. Crosbie)). 

1 13 Amendments made to the National Transportation Act, 1 987  affirmed the government's 
intention that transportation legislation "be placed alongside the other laws of Canada that reflect its 
tradition for protecting human rights and values in Canada" (House of Commons Debates, vol. XIII, 
2nd Sess. 3 3rd Parl . ,  June 1 7, 1 98 8, at p. 1 6573 (Hon. Gerry St. Germain)) .  Parliament's decision to 
use this particular legislation as the source of human rights protection for persons with disabilities 
ensures specialized protection, applying practical expertise in transportation issues to human rights 
principles. This both strengthens the protection and enables its realistic implementation. 

1 14 In Tranchemontagne v. Ontario (Director, Disability Support Program), [2006] 1 S .C .R. 
5 1 3 , 2006 SCC 1 4, at para. 26, a maj ority of this Court affirmed the presumption that a tribunal can 
look to external statutes to assist in the interpretation of provisions in its enabling legislation "be­
cause it is undesirable for a tribunal to limit itself to some of the law while shutting its eyes to the 
rest of the law. The law is not so easily compartmentalized that all relevant sources on a given issue 
can be found in the provisions of a tribunal's enabling statute. "  Both Winnipeg School Division No. 
1 v. Craton, [ 1 985] 2 S .C.R. 1 50 ,  at p .  1 55 ,  and Tranchemontagne make clear that human rights 
legislation, as a declaration of "public policy regarding matters of general concern", forms part of 
the body of relevant law necessary to assist a tribunal in interpreting its enabling legislation. 

1 15 In Winnipeg School Division, Dickson C.J. confirmed that where there is a conflict be-
tween human rights law and other specific legislation, unless an exception is created, the human 
rights legislation, as a collective statement of public policy, must govern. It follows as a natural 
corollary that where a statutory provision is open to more than one interpretation, it must be inter­
preted consistently with human rights principles. The Agency is therefore obliged to apply the prin­
ciples of the Canadian Human Rights Act, R.S.C.  1 985,  c. H-6, when defining and identifying "un­
due obstacles" in the transportation context. 
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1 16 There is, moreover, a mandatory direction found in s. 1 7 1  from Parliament to the Agency 
to coordinate its activities with the Canadian Human Rights Commission to ensure policy, proce­
dural and jurisdictional complementarity. It states : 

171 .  The Agency and the Canadian Human Rights Commission shall coor­
dinate their activities in relation to the transportation of persons with disabilities 
in order to foster complementary policies and practices and to avoid jurisdiction­
al conflicts. 

1 1 7  Section 1 7 1  confirms the Agency's obligation to interpret and apply the Canada Transpor-
tation Act in a manner consistent with the purpose and provisions of human rights legislation. This 
means identifying and remedying undue obstacles for persons with disabilities in the transportation 
context in a maimer that is consistent with the approach for identifying and remedying discrimina­
tion under human rights law. In practice, this has resulted, as the Agency noted in its Preliminary 
Decision, in complaints by persons with disabilities related to the federal transportation network 
being referred regularly by the Canadian Human Rights Commission to the Agency for investiga­
tion and determination. 

1 18 In this case, it is the design of the Renaissance cars that is said to represent an undue obsta-
cle. Either the actual existence or the planned existence of an obstacle to mobility can be sufficient 
to trigger the Agency's jurisdiction to inquire into matters relating to design, construction, or modi­
fication of the means of transportation. The applicant is not required to establish that the obstacle is 
already part of the federal transportation system, or that someone has actually experienced an inci­
dent relating to the obstacle. 

1 1 9  When assessing the scope of an applicant's right not to be confronted with undue obstacles 
to mobility, the Agency is bound by this Court's decision in Meiorin. Meiorin defines the balancing 
required to determine whether a workplace obstacle or standard unjustifiably infringes human rights 
principles. An impugned standard may be justified "by establishing on a balance of probabilities " :  

( 1 )  that the employer adopted the standard for a purpose rationally connected 
to the performance of the job; 

(2) that the employer adopted the particular standard in an honest and good 
faith belief that it was necessary to the fulfilment of that legitimate 
work-related purpose; and 

(3 ) that the standard is reasonably necessary to the accomplishment of that le­
gitimate work-related purpose. To show that the standard is reasonably 
necessary, it must be demonstrated that it is impossible to accommodate 
individual employees sharing the characteristics of the claimant without 
imposing undue hardship upon the employer. [para. 54] 

120 The same analysis applies in the case of physical barriers. A physical barrier denying ac-
cess to goods, services, facilities or accommodation customarily available to the public can only be 
justified if it is " impossible to accommodate" the individual "without imposing undue hardship" on 
the person responsible for the barrier. There is, in other words, a duty to accommodate persons with 
disabilities unless there is a bona fide justification for not being able to do so. 
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121 The concept of reasonable accommodation recognizes the right of persons with disabilities 
to the same access as those without disabilities, and imposes a duty on others to do whatever is rea­
sonably possible to accommodate this right. The discriminatory barrier must be removed unless 
there is a bona fide justification for its retention, which is proven by establishing that accommoda­
tion imposes undue hardship on the service provider: Commission scolaire regionale de Chambly v. 
Bergevin, [ 1 994] 2 S .C.R. 525 ("Chambly"), at p.  546. 

122 In Eldridge v. British Columbia (Attorney General) ,  [ 1 997] 3 S .C .R. 624, at para. 79, this 
Court noted that it is "a cornerstone of human rights jurisprudence that the duty to take positive ac­
tion to ensure that members of disadvantaged groups benefit equally from services offered to the 
general public is subject to the principle of reasonable accommodation", which means "to the point 
of 'undue hardship"' .  Undue hardship implies that there may necessarily be some hardship in ac­
commodating someone's disability, but unless that hardship imposes an undue or umeasonable bur­
den, it yields to the need to accommodate. 

123 What constitutes undue hardship depends on the factors relevant to the circumstances and 
legislation governing each case: Chambly, at p. 546; Meiorin, at para. 63 .  The factors informing a 
respondent's duty to accommodate "are not entrenched, except to the extent that they are expressly 
included or excluded by statute" :  Meiorin, at para. 63 . 

124 In all cases, as Cory J. noted in Chambly, at p .  546, such considerations "should be applied 
with common sense and flexibility in the context of the factu al situation presented in each case". 

125 Yet VIA argues that s. 5 of the Canada Transportation Act, whereby the Agency is di-
rected to take matters of cost, economic viability, safety and the quality of services to all passengers 
into consideration when it makes accessible transportation decisions, "stands in stark contrast to the 
approach embodied in human rights statutes" .  The relevant portions of s. 5 of the Act are repro­
duced here for convenience: 

5. It is hereby declared that a safe, economic, efficient and adequate net­
work of viable and effective transportation services accessible to persons with 
disabilities and that makes the best use of all available modes of transportation at 
the lowest total cost is essential to serve the transportation needs of shippers and 
travellers, including persons with disabilities, and to maintain the economic 
well-being and growth of Canada and its regions and that those obj ectives are 
more likely to be achieved when all carriers are able to compete, both within and 
among the various modes of transportation, under conditions ensuring that, hav­
ing due regard to national policy, to the advantages of harmonized federal and 
provincial regulatory approaches and to legal and constitutional requirements, 

(g) each carrier or mode of transportation, as far as is practicable, carries 
traffic to or from any point in Canada under fares, rates and conditions that 
do not constitute 
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3 f L( 
(ii) an undue obstacle to the mobility of persons, including persons with 

disabilities. 

126 VIA asserts that the duty to accommodate arising under human rights legislation is not lim-
ited by "practicability" because human rights legislation does not balance competing interests. In 
VIA's view, human rights legislation provides near absolute protection for persons with disabilities, 
unlike s.  5 of the Canada Transportation Act, which, VIA submits, was intended to provide less 
protection out of greater deference to financial, operational and other considerations. 

127 With respect, this argument misconstrues the objectives and proper application of human 
rights principles. The purpose of federal human rights legislation is to prevent and remedy discrim­
ination: Canadian National Railway Co. v. Canada (Canadian Human Rights Commission), [ 1 987] 
1 S .C.R. 1 1 1 4. In particular, s. 1 5  of the Canadian Human Rights Act creates a legal duty to ac­
commodate the needs of persons accessing its protection to the point of undue hardship. The scope 
of the right of persons with disabilities to be free from discrimination will depend on the nature, le­
gitimacy and strength of the competing interests at stake in a given case. These competing interests 
will inform an assessment of what constitutes reasonable accommodation. 

128 A factor relied on to justify the continuity of a discriminatory barrier in almost every case 
is the cost of reducing or eliminating it to accommodate the needs of the person seeking access. 
This is a legitimate factor to consider: Central Alberta Dairy Pool v. Alberta (Human Rights Com­
mission) ,  [ 1 990] 2 S .C.R. 489, at pp. 520-2 1 .  But, as this Court admonished in Grismer, at para. 4 1 ,  
tribunals "must be wary of putting too low a value on accommodating the disabled" .  

129 Section 5(a) of the Canadian Human Rights Act states that " [i]t is a discriminatory practice 
in the provision of goods, services, facilities or accommodation customarily available to the general 
public to deny, or to deny access to, any such good, service, facility or accommodation". Section 
1 5(g) of the Canadian Human Rights Act provides, however, that it is not a discriminatory practice 
to deny access to a good, service, facility or accommodation customarily available to the general 
public if "there is bona.fide justification for that denial or differentiation" .  In Central Alberta Dairy 
Pool, at p. 5 1 8, this Court unanimously agreed that " [i]f a reasonable alternative exists to burdening 
members of a group with any given rule, that rule will not be bona.fide" . Grismer further elaborated 
that establishing a bona fide justification for a prima facie violation of human rights legislation re­
quires a respondent to show that "the employer or service provider has made every possible ac­
commodation short of undue hardship"  (para. 2 1 ). For the Agency to find that an obstacle denying 
access to transportation services is justified, therefore, no reasonable alternative to burdening per­
sons with disabilities must exist. 

130 The jurisprudence of this Court reveals that undue hardship can be established where a 
standard or barrier "is reasonably necessary" insofar as there is a " sufficient risk" that a legitimate 
objective like safety would be threatened enough to warrant the maintenance of the discriminatory 
standard (Ontario Human Rights Commission v. Borough of Etobicoke, [ 1 982] 1 S .C .R. 202); where 
"such steps as may be reasonable to accommodate without undue interference in the operation of the 
employer's business and without undue expense to the employer" have been taken (Ontario Human 
Rights Commission v. Simpsons Sears Ltd. , [ 1 985] 2 S .C.R. 536,  at p. 555) ;  where no reasonable 
alternatives are available (Central Okanagan School District No. 23 v. Renaud, [ 1 992] 2 S .C.R. 
970); where only "reasonable limits" are imposed on the exercise of a right (Eldridge, at para. 79) ; 
and, more recently, where an employer or service provider shows "that it could not have done any­
thing else reasonable or practical to avoid negative impacts on the individual" (Meiorin, at para. 38) .  
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3 1 S 
The point of undue hardship is reached when reasonable means of accommodation are exhausted 
and only unreasonable or impracticable options for accommodation remain. 

131  Since the Governor in Council has not prescribed standards for assessing undue hardship as 
authorized by s.  1 5(3) of the Canadian Human Rights Act, assessing whether the estimated cost of 
remedying a discriminatory physical barrier will cause undue hardship falls to be determined on the 
facts of each case and the guiding principles that emerge from the jurisprudence. A service provid­
er's refusal to spend a small proportion of the total funds available to it in order to remedy a barrier 
to access will tend to undermine a claim of undue hardship (Eldridge, at para. 87). The size of a 
service provider's enterprise and the economic conditions confronting it are relevant (Chambly, at p.  
546) .  Substantial interference with a service provider's business enterprise may constitute undue 
hardship, but some interference is an acceptable price to be paid for the realization of human rights 
(Central Okanagan School District No. 23, at p. 984). A service provider's capacity to shift and re­
cover costs throughout its operation will  lessen the likelihood that undue hardship will be estab­
lished : Howard v. University of British Columbia ( 1 993), 1 8  C.H.R.R. D/3 53 (B.C.C .H.R.) . 

132 Other relevant factors include the impact and availability of external funding, including tax 
deductions (Brock v. Tarrant Film Factory Ltd. (2000), 37  C.H.R.R. D/305  (Ont. Bd. Inq.)); the 
likelihood that bearing the net cost would threaten the survival of the enterprise or alter its essential 
character (Quesnel v. London Educational Health Centre ( 1 995), 28 C.H.R.R. D/474 (Ont. Bd. 
Inq.)); and whether new barriers were erected when affordable, accessibility-enhancing alternatives 
were available (Maine Human Rights Commission v. City of South Portland, 508 A.2d 948 (Me. 
1 986), at pp. 956-57). 

133 It bears repeating that " [i]t is important to remember that the duty to accommodate is lim-
ited by the words 'reasonable' and 'short of undue hardship' .  Those words do not constitute inde­
pendent criteria. Rather, they are alternate methods of expressing the same concept" :  Chambly, at 
para. 33 ,  citing Central Okanagan School District No. 23, at p.  984. The factors set out in s .  5 of the 
Canada Transportation Act flow out of the very balancing inherent in a "reasonable accommoda­
tion" analysis. Reconciling accessibility for persons with disabilities with cost, economic viability, 
safety, and the quality of service to all passengers (some of the factors set out in s .  5 of the Act) re­
flects the reality that the balancing is taking place in a transportation context which, it need hardly 
be said, is unique. 

134 Setting out the factors is Parliament's way of acknowledging that the considerations for 
weighing the reasonableness of a proposed accommodation vary with the context. It is an endorse­
ment of, not a rebuke to the primacy of human rights principles, principles which anticipate, as this 
Court said in Chambly and Meiorin, that flexibility and common sense will not be disregarded. 

135 Each of the factors delineated in s. 5 of the Act is compatible with those that apply under 
human rights principles. Any proposed accommodation that would unreasonably interfere with the 
realization of Parliament's objectives as declared in s .  5 of the Act may constitute undue hardship. 

136 Section 5 of the Canada Transportation Act, together with s. 1 72( 1  ), constitute a legislative 
direction to the Agency to determine if there is an "undue obstacle" to the mobility of persons with 
disabilities. Section 5(g)(ii) of the Act states that it is essential that "each carrier or mode of trans­
portation, as far as is practicable, carries traffic to or from any point in Canada under fares, rates 
and conditions that do not constitute an undue obstacle to the mobility of persons, including persons 
with disabilities" .  The Agency's authority to identify and remedy "undue obstacles" to the mobility 
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of persons with disabilities requires that it implement the principle that persons with disabilities are 
entitled to the elimination of "undue" or "unreasonable" barriers, namely those baniers that cannot 
be justified under human rights principles. 

137 The qualifier, "as far as is practicable" ,  is the statutory acknowledgment of the "undue 
hardship" standard in the transportation context. The fact that the language is different does not 
make it a higher or lower threshold than what was stipulated in Meiorin: Quebec (Commission des 
droits de la personne et des droits de lajeunesse) v. Montreal (City), [2000] 1 S .C.R. 665 , 2000 
SCC 27, at para. 46. The same evaluative balancing is required in assessing how the duty to ac­
commodate will be implemented. 

138 That is precisely why Parliament charged the Agency with the public responsibility for as-
sessing barriers, not the Canadian Human Rights Commission. The Agency uniquely has the spe­
cialized expertise to balance the requirements of those with disabilities with the practical realities -
financial, structural and logistic - of a federal transportation system. 

139 What is "practicable" within the meaning of s. 5 (g)(ii) of the Canada Transportation Act is 
based on the evidence as to whether the accommodation of the disability results in an unreasonable 
burden on the party responsible for the barrier. That is the same analysis required to assess whether 
there is undue hardship under the Canadian Human Rights Act or whether, under the Canada 
Transportation Act, it would be unreasonable (or undue) to require that an obstacle be removed or 
rectified. No difference in approach is justified by the different context, particularly since Parlia­
ment directed the Agency in s. 1 7 1  to foster complementary policies and practices with those of the 
Canadian Human Rights Commission. The "reasonable accommodation" analysis in the transporta­
tion context is unique only insofar as the policy objectives articulated in s. 5 of the Canada Trans­
portation Act are factors which inform a determination of the possible grounds on which undue 
hardship may be established. These factors inform, not dilute, the duty to accommodate to the point 
of undue hardship. 

140 The Federal Court of Appeal's articulation of the Agency's mandate in VIA Rail Canada 
Inc. v. National Transportation Agency, [200 1 ]  2 F.C. 25,  at paras. 34-37, is consistent with this ap­
proach. While no specific definition of "undue obstacle" was promulgated, an analytical approach to 
identifying an "undue obstacle" under the Canada Transportation Act was proposed with reference 
to the judicial interpretation of the term "undue" in other legislative contexts, including human 
rights enactments. The court determined that "undueness" was a relative concept, and, relying on 
Supreme Court jurisprudence, recognized that "undue" generally means disproportionate, improper, 
inordinate, excessive or oppressive, and expresses a notion of seriousness or significance. 

141 The court in Via Rail Canada Inc. v. National Transportation Agency explicitly adverted to 
established authority on "undue hardship" in the human rights context in discussing the need to 
balance the interests of various parties in an "undue obstacle analysis". Citing Central Alberta Dairy 
Pool, at p. 52 1 ,  Sexton J.A. (Linden and Evans JJ.A. concurring) said: "The Supreme Court has also 
recognized that the term [undue] implies a requirement to balance the interests of the various par­
ties" (para. 37). The court later determined that "the Agency was required to undertake a balancing 
of interests such that the satisfaction of one interest does not create disproportionate hardship af­
fecting the other interest" (para. 39  (emphasis added)) . 

142 In the present case, the onus was on VIA to establish that the obstacles to the mobility of 
persons with disabilities created by its purchase of the Renaissance cars were not "undue" by per-
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suading the Agency that i t  could not accommodate persons with disabilities without experiencing 
undue hardship. The Agency's decision makes clear that this onus was not met. 

143 In finding the Agency's decision unreasonable, Sexton J.A. noted that "the system cannot 
afford to have every rail car equipped with every type of mechanism to be able to address every 
type of disability" (para. 55) .  That, however, is not what the Agency decided. Rather, the Agency's 
decision would make one coach car in each day trip accessible to persons using personal wheel­
chairs through the modification of 1 3  economy coach cars, and one sleeper unit in each overnight 
trip personal wheelchair accessible through the modification of 1 7  service cars. 

144 I see nothing unreasonable in the Agency's analysis or decision in this case. In particular, I 
see nothing inappropriate about the factors it did -- and did not -- rely on, such as the Rail Code, the 
use of personal wheelchairs, the network, and cost, either in determining whether the obstacles were 
undue, or in determining what corrective measures were appropriate. Each factor will be examined 
in turn. 

a) The Rail Code 

145 The Agency accepted the 1 998 Rail Code as a factor to consider. VIA challenged this reli-
ance since the Rail Code was based on voluntary compliance. 

146 The Rail Code, as previously stated, was in fact the result of a "voluntary, consen-
sus-building process involving extensive consultation with the transportation industry, the commu­
nity of persons with disabilities and other government bodies such as the Canadian Human Rights 
Commission . . .  and the Department of Transport", (Preliminary Decision, at p. 29). Developed in 
consultation with an expert human rights agency, the Rail Code's standards represent objectives that 
rail carriers, including VIA, publicly accepted. Its purpose was to function as self-imposed regula­
tion, establishing minimum standards all rail carriers agreed to meet. 

147 It was, accordingly, a proper factor in the Agency's analysis, especially since the anticipa-
tion of compliance is reflected in the language of the Rail Code itself, which provides, in s. 1 . 1 . 1 :  
"It is expected that th.is [passenger rail car accessibility] Part of the Code of Practi ce will be fol­
lowed by VIA Rail Canada Inc ."  The fact that the Rail Code was voluntarily agreed to and not gov­
ernment-imposed reinforces, rather than detracts from its relevance as a factor for assessing VIA's 
"undue hardship" arguments. VIA knew it had agreed to, and was expected to comply with, the Rail 
Code. 

148 The Rail Code provides that until every grouping of passenger rail cars connected together 
to form a train (a "train consist") has at least one independently accessible seating/sleeping and 
washroom facility, any newly manufactured car, or car undergoing a maj or refurbishment, should 
provide for such accommodation. Because existing equipment can be more difficult and expensive 
to retrofit, the Rail Code permits some flexibility with respect to the time period during which rail 
carriers are expected to achieve accessibility. 

149 The Agency concluded that the Renaissance cars were not existing equipment for purposes 
of the Rail Code, but fell instead in the category of newly manufactured cars or cars undergoing a 
major refurbishment within the meaning of s. 1 . 1 . 1  of the Rail Code. Seventy-five of the 1 3 9 Re­
naissance cars arrived in Canada as unused parts, or as partially assembled cars . VIA intended to 
assemble them as the next generation of rail cars for 20 to 25 years' use. It was spending at least 
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$ 1 00 million on structural and other changes to  the Renaissance cars, which had themselves cost 
only $29.8 million. 

150 VIA's argument that the provisions of the Rail Code now represent economically and 
structurally unfeasible standards is an ex post facto argument the Agency was entitled to reject, 
based on the paucity of supporting evidence and cooperation it got from VIA. In the context of 
VIA's decision to purchase new rail cars, the Agency concluded, properly in my view, that the Rail 
Code put "VIA on notice of the kinds of obstacles that it should reasonably have been expected to 
remove when it considered purchasing new rolling stock" (Preliminary Decision, at p. 22). 

b) The Use of Personal Wheelchairs 

151  Based on the Canadian Standards Association (CSA), CAN/CSA-B65 1 -95,  Barrier-Free 
Design Standard, which sets out minimum standards for making buildings and other facilities ac­
cessible to persons with disabilities, many of which are incorporated into the Rail Code, the acces­
sibility paradigm is access by personal wheelchair. This standard was adopted in the Rail Code, 
which provides that "any newly manufactured coach car or sleeping car specified by these sections 
to be wheelchair-accessible should be designed to be accessible to a person in a personal wheel­
chair" (s. 1 . 1 . 1  ). Transport Canada too has incorporated the CSA Barrier-Free Design Standard 
definition of a personal wheelchair into its Passenger Car Safety Rules, which prescribe mandatory 
safety standards. 

152 As purchased, none of the Renaissance cars, unlike the retrofitted VIA 1 cars in the exist-
ing fleet, satisfied these standards. 

153 The Agency highlighted independent access as a critical component of the concept of rail 
car accessibility. Personal wheelchair users are physically and psychologically more independent 
when they are able to remain in personal wheelchairs designed to meet their specific physical needs. 
In view of the importance of independent access, the Agency concluded that accommodation by 
supplying a narrow wheelchair on the train (on-board wheelchair), which requires that passengers 
be assisted into it, is not an acceptable substitute for a person's own wheelchair. 

154 The Agency noted that the use of personal wheelchairs minimizes the effects of disabilities 
in ways that "on-board" wheelchairs cannot, and eliminates both the physical risks and the humilia­
tion that can accompany transfers from a personal wheelchair into alternative seating accommoda­
tions or the receipt of assistance in washroom use. In its words, being forced to rely on others for 
assistance gives rise to "human error, inconvenience, delays, affronts to human dignity and pride, 
cost, uncertainty, and no sense of confidence or security in one's ability to move through the net­
work" (Preliminary Decision, at p. 1 9). 

155 In the Agency's view, "on-board" wheelchair use was particularly inadequate in those pa1is 
of the train VIA had specifically intended to meet the needs of persons with disabilities, like the 
"accessible suite" in the service cars. Based on promoting the principle of independence, the Agen­
cy concluded that "where there are features and amenities specifically designed to meet the needs of 
persons with disabilities who wish to remain in their own wheelchairs, it is essential that they pro­
vide adequate dimensions and appropriate designs so as to not lessen the level of independence" 
(Preliminary Decision, at p. 20). According to the Rail Code, a personal wheelchair means a pas­
senger-owned wheelchair that requires a minimum clear floor area of 750 mm by 1 200  mm to ac-
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commodate the wheelchair and its occupant and a minimum clear turning space of 1 500 mm in  di­
ameter (s. 1 . 1 . 1 ). 

156 CCD had invited the Agency to adopt a different standard that better reflects the larger size 
of modern wheelchairs. The Agency declined to do so. While acknowledging that the CSA defini­
tion of a personal wheelchair was based on data from the 1 970s when wheelchairs were smaller 
than those in use today, the Agency chose instead to accept the well-established CSA personal 
wheelchair standard. 

157 The standard of personal wheelchair use is not unique to Canada. Like the Rail Code, 
American, British and Australian standards emphasize the importance of ensuring that persons with 
disabilities can access rail facilities and services in their personal wheelchairs. Legislation in each 
country requires that at least one car in every passenger train be personal wheelchair accessible. 

158 British standards direct rail service providers to provide one personal wheelchair-sized 
space in each class of passenger accommodation. In Part V of the Disability Discrimination Act 
1995 (U.K.), 1 995,  c. 50,  s. 46 authorizes the Secretary of State to enact rail vehicle accessibility 
regulations ensuring accessibility for persons who must remain in their wheelchairs. These manda­
tory British standards under the Rail Vehicle Accessibility Regulations 1 998, SI  1 998/2456, are 
based on a reference wheelchair only slightly smaller than the "personal wheelchair" standard under 
the CSA Barrier-Free Design Standard. 

159 In the United States, the Americans with Disabilities Act, 42 U.S .C.  para. 1 2 1 62 (2000), 
provides that "it shall be considered discrimination . . .  for a person to purchase or lease any new rail 
passenger cars for use in intercity rail transportation . . .  unl�ss all such rail cars are readily accessible 
to and usable by individuals with disabilities, including individuals who use wheelchairs, as pre­
scribed . . .  in regulations" .  For American rail cars, accessibility is defined by technical standards 
provided in the Americans with Disabilities Act Accessibility Guidelines for Transportation Vehi­
cles, 36 C .F.R. Part 1 1 92 ( 1 999), adopted by the Department of Transportation, many of which are 
substantially the same as the CSA Barrier-Free Design Standard for personal wheelchairs. 

160 In Australia, the Disability Standards for Accessible Public Transport 2002 ("Disability 
Standards") seek to remove discrimination on the basis of disability from public transport services 
over a 3 0-year period. To this end, the Disability Standards impose national requirements and 
mandatory performance outcomes governing such matters as the replacement or upgrading of infra­
structure and capital investments. Consistent with the goal of ensuring that passengers using mobil­
ity aids can gain independent access to transportation equipment, the minimum allocated space for a 
single wheelchair is in accordance with what is required to accommodate a personal wheelchair as 
defined by Canadian standards.  However, the Disability Standards note that the source data for this 
minimum standard may be dated, and warn service providers to be prepared for a future revision of 
these standards which would increase the dimensions to accommodate larger wheelchairs. 

161 Personal wheelchair-based access as the appropriate accessibility paradigm is also con­
sistent with this Court's human rights jurisprudence. In Grismer, this Court held at para. 1 9, that 
" [e]mployers and others governed by human rights legislation are now required in all cases to ac­
commodate the characteristics of affected groups within their standards, rather than maintaining 
discriminatory standards supplemented by accommodation for those who cannot meet them" (em­
phasis in original). Standards, in other words, must be as inclusive as possible: Grismer, at para. 22. 
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1 62 The accommodation o f  personal wheelchairs enables persons with disabilities to access 
public services and facilities as independently and seamlessly as possible. Independent access to the 
same comfort, dignity, safety and security as those without physical limitations, is a fundamental 
human right for persons who use wheelchairs. This is the goal of the duty to accommodate : to ren­
der those services and facilities to which the public has access equally accessible to people with and 
without physical limitations. 

1 63 VIA is required to accommodate this right as far as is practicable not only because Cana-
dian law requires it to do so, but because it itself has committed publicly to doing so by agreeing to 
the Rail Code, a set of standards devised by it and the Agency in consultation with the Canadian 
Human Rights Commission. And the way VIA had agreed to do so was through access based on 
personal wheelchair use when it purchased new cars or undertook a major refurbishment of existing 
cars . The operating paradigm it accepted is the Canadian and internationally accepted norm, not the 
exception. 

164 VIA cannot now argue that it was entitled to resile from these norms because it found a 
better bargain for its able-bodied customers. Neither the Rail Code, the Canada Transportation Act, 
nor any human rights principle recognizes that a unique opportunity to acquire inaccessible cars at a 
comparatively low purchase price may be a legitimate justification for sustained inaccessibility. In 
the expansion and upgrading of its fleet, VIA was not entitled to ignore its legal obligations and 
public commitments. The situation it now finds itself in was preventable in a myriad of ways. 

165 In view of the widespread domestic and international acceptance of personal wheel-
chair-based accessibility standards and, in particular, VIA's own Rail Code commitments, it was not 
unreasonable for the Agency to rely on the personal wheelchair as a guiding accessibility paradigm. 

c) The Network Defence 

166 VIA's "network defence" can be broken down into two elements. First, VIA submitted that 
special, as-needed accommodations, such as individual meal delivery to the service cars, assistance 
from trained staff with transfers into on-board wheelchairs, and staff assistance for using the wash­
room facilities, were adequate alternatives to requiring retrofitting that would permit passengers us­
ing personal wheelchairs to access and perform these services themselves. Second, VIA was of the 
view that the "greater flexibility" in travel options the Renaissance cars provided, in addition to the 
continuing option for the time-being of using VIA's pre-Renaissance fleet, was a complete answer 
to CCD's concerns. 

167 Although VIA made clear that its existing and more accessible fleet would be phased out 
and replaced with Renaissance cars on key routes between Montreal and Halifax and Montreal and 
Gaspe, VIA was of the view that any obstacles in the Renaissance fleet could be diminished if per­
sons with disabilities used its older but more accessible fleet. The Agency interpreted VIA's argu­
ment to be that, unlike persons without disabilities, those with disabilities "cannot expect to go on 
every train, at every time in every way" (Preliminary Decision, at pp. 3 6-37). 

1 68 Sexton J.A. found that the Agency's failure to properly consider VIA's network as a whole 
was patently unreasonable. In his view, the Agency erred by not considering the alternative actions 
VIA could take to ameliorate the obstacles in the Renaissance cars, like providing alternative trans­
portation or different trains at different times. 
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169 The record, however, reveals that the Agency did in fact consider VIA's network to the ex-
tent that VIA was willing to provide any information about it, but rejected it, finding that "there is 
no evidence on the record that supports VIA's [position] that its existing fleet or its network, gener­
ally, will address obstacles that may be found to exist in the Renaissance Cars" (Preliminary Deci­
sion, at p. 3 8). For example, the Agency was alive to the possibility of remedying obstacles through 
network-based accommodations that would not involve physical changes to the Renaissance cars. 
Early in the proceedings, on March 29, 200 1 ,  the Agency asked VIA "whether it will be possible for 
the Nightstock [Renaissance] cars to be coupled with its existing fleet" .  VIA replied on April 2, 
200 1 ,  stating: "the Nightstock cars will not be coupled with the existing fleet, save locomotives". 
The Agency also had information about VIA's reservation policy, its finalized fleet deployment 
plans, and its service standards. 

170 But when it ordered VIA to provide a list of the network services it proposed would allevi-
ate any obstacles on the Renaissance trains, VIA replied: "This case is a review of the physical di­
mensions of the Renaissance cars and whether they represent an undue obstacle to the transportation 
of persons with disabilities" (emphasis added). 

171 VIA added the following clarification: "There is no change in the services which VIA Rail 
has committed to provide persons with disabilities" .  VIA's network defence was that it would pro­
vide the same services - no less and no more - that it already provided to passengers with disabili­
ties. If persons with disabilities did not like the differently accessible features of the Renaissance 
fleet, they could continue to ride the pre-Renaissance fleet. 

172 VIA described its network as including "the reservation system, the alternative transporta-
tion policy, ground services, special handling services, train accommodation, employee training and 
special service requests" .  

173 There i s  very little evidence in the record about the content o f  these network features and 
how they actually accommodate passengers with disabilities. What is clear, however, is that persons 
in a wheelchair who wish to purchase a ticket on a VIA train cannot be assured that the train they 
want to take will be able to accommodate them. 

174 VIA asserted before the Agency that it "has a policy for alternative transportation that is 
sensitive to passengers with disabilities and a history of satisfying those needs", but provided no 
evidence in support of this assertion. In oral argument before this Court, VIA explained that in the 
past it has sent passengers to their destinations by taxi when they could not be accommodated on its 
trains, and that passengers who call in advance may be offered assistance. 

175 This ad hoc provision of taxis or a network of rail services with only some accessible 
routes is not, it seems to me, adequately responsive to the goals of s. 5 of the Canada Transporta­
tion Act. Section 5 provides that the transportation services under federal legislative authority are, 
themselves, to be accessible. It is the rail service itself that is to be accessible, not alternative trans­
portation services such as taxis. Persons with disabilities are entitled to ride with other passengers, 
not consigned to separate facilities. 

176 Likewise, the fact that there are accessible trains travelling along some routes does not jus-
tify inaccessible trains on others. It is the global network of rail services that should be accessible. 
The fact that accessibility is limited to isolated aspects of the global network - like VIA's alternative 
transpotiation policy or the suggestion that persons with disabilities can continue to ride the existing 
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fleet for the time-being - does not satisfy Parliament's continuing goal of ensuring accessible trans­
portation services. 

1 77 Any ambiguity as to whether '1accessible11 in the English version of s .  5 of the Canada 
Transportation Act modifies the specific and plural "services" offered or the single global "net­
work" of services provided is resolved by the use of the plural "accessibles" in the French version. 
The French text states: 

. . .  la mise en place d'un reseau stir, rentable et bien adapte de services de 
transport viables et efficaces, accessibles aux personnes ayant une deficience . . .  

178 This confirms the common sense interpretation: namely that Parliament intended that all 
transportation services offered to the public be accessible, and not merely pieces of the network. As 
David Lepofsky notes, 1 1 [a] passenger who buys a ticket to take a VIA train does not ride the entire 
VIA network of all trains on all routes. He or she takes a specific train on a specific route at a spe­
cific time. To a passenger with a disability who needs to travel from Montreal to Toronto, it is im­
material whether VIA runs a fully accessible train from Calgary to Vancouver" :  11Federal Court of 
Appeal De-Rails Equality Rights for Persons with Disabilities :  VIA Rail v. Canadian Transporta­
tion Agency and the Important Duty Not to Create New Barriers to Accessibility'1 (2005-2006), 1 8  
NJ. CL. 1 69, at p. 1 88 .  

179 The Agency found that VIA's network defence, based on what was available on its existing 
fleet, ran counter to the future-centred provisions of the Rail Code, which were oriented toward the 
incremental accommodation of personal wheelchairs in the federal rail network. In a 1 998 case 
based on an Application by Yvonne Gaudet, on behalf of Marcella Arsenault (CTA Decision No. 
64 1 -AT-R- 1 998), it had found that the lack of personal wheelchair accessible sleeper units in VIA's 
existing fleet did not constitute an undue obstacle because of the financial and other implications of 
making the structural changes required. This acknowledgment of the cost and difficulties involved 
in structural changes to the existing fleet was based, in part, on an understanding that VIA had, 
through the Rail Code, among other methods, publicly committed itself to improving the accessibil­
ity of its fitture fleet of passenger rail cars . 

180 But, the Agency concluded, rather than increasingly accommodating this goal in purchas-
ing the Renaissance cars, VIA knowingly perpetuated the very inaccessibility problems that en­
cumbered its existing fleet. The Agency therefore concluded that VIA could not rely on its existing 
equipment as an alternative accommodation. 

181 VIA's proposed defence is also inconsistent with this Court's human rights jurisprudence. It 
ignores the fact that a significant cause of handicap is the nature of the environment in which a per­
son with disabilities is required to function. Lepofsky has noted that " [  o ]ne of the greatest obstacles 
confronting disabled Canadians is the fact that virtually all maj or public and private institutions in 
Canadian society were originally designed on the implicit premise that they are intended to serve 
able-bodied persons, not the 1 0  to 1 5  percent of the public who have disabilities11 : 11The Duty to 
Accommodate: A Purposive Approach" ( 1 993), 1 Can. Lab. L.J. l ,  at p. 6. It is, after all, the 11com­
bined effect of an individual's impairment or disability and the environment constructed by society 
that determines whether such an individual experiences a handicap1 1 :  I. B .  McKenna, "Legal Rights 
for Persons with Disabilities in Canada: Can the Impasse be Resolved?" ( 1 997-98),  29 Ottawa L. 
Rev. 1 53 ,  at p. 1 64. 
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182 The network approach preserves the paramountcy of this paradigm, contrary to this Court's 
direction that standards be as inclusive as possible: Grismer, at para. 22. 

183 Under the Canadian Human Rights Act, VIA is required to take positive steps to imple-
ment inclusive standards and accommodate passengers with disabilities to the point of undue hard­
ship. VIA's network defence would have it take no further steps to accommodate passengers with 
disabilities beyond its existing fleet. But because the Renaissance cars would "be the only cars in 
operation on some of VIA's routes in the very near future and they will be a significant part of 
VIA's network for a considerable period of time" (Preliminary Decision, at p .  3 9), passengers with 
disabilities would have to choose between not travelling by train at all or selecting from two genera­
tions of differently inaccessible rail cars with VIA staff assisting them. 

184 The American equivalent of the Agency, the Architectural and Transportation Barriers 
Compliance Board has explicitly rejected the relevance of a service-based "network defence" where 
barriers to accessible transportation exist. In developing its regulatory guidelines, the Board was 
asked to "permit operational procedures to substitute for compliance with the technical provisions" 
of the Americans with Disabilities Act (Accessibility Guidelines for Transportation Vehicles: Final 
Guidelines, 56 Fed. Reg. 45530  (September 6, 1 99 1  ) , at p. 45532).  The Board rejected this ap­
proach, stating: 

. . .  the Board's statutory mandate is to ensure accessibility of the built environ­
ment, including instances in which operational procedures might fail .  Thus, for 
example, the Board cannot assume that the strength, agility and attention of a 
driver will be sufficient to prevent a heavy wheelchair from rolling off a lift. 
Neither is it appropriate, as one transit operator suggested, to assume that fellow 
passengers will have the strength or skill to assist persons with disabilities to 
board vehicles. It is just as inappropriate to expect other passengers to lift a 
wheelchair user into a vehicle as it is to assume others should lift a wheelchair 
over a curb or carry someone up a flight of stairs to enter a building. 

(Fed. Reg. ,  at p. 45532) 

185 Moreover, as previously noted, in the United States, Britain and Australia, legislative in-
struments require, as does the Rail Code, that at least one car in every train that leaves a railway sta­
tion must be accessible to persons using personal wheelchairs. Each of these jurisdictions also re­
quires that all new rail equipment satisfy minimum standards designed to accommodate personal 
wheelchairs. VIA's network defence is conceptually antithetical to these minimum standards of ac­
commodation. 

186 The twin goals of preventing and remedying discrimination recognized in Canadian Na-
tional Railway Co. v. Canada (Canadian Human Rights Commission) cannot be accomplished if the 
creation of new, exclusionary barriers can be defended on the basis that they are no more discrimi­
natory than what they are replacing. This is an approach that serves to perpetuate and exacerbate the 
historic disadvantage endured by persons with disabilities. Permitting VIA to point to its existing 
cars and special service-based accommodations as a defence overlooks the fact, that while human 
rights principles include an acknowledgment that not every barrier can be eliminated, they also in­
clude a duty to prevent new ones, or at least, not knowingly to perpetuate old ones where preventa­
ble. 
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187 Meiorin counsels tribunals to consider a respondent's efforts to investigate alternative, less 
discriminatory approaches demonstrating that no other reasonable or practical means of avoiding 
negative impacts on a claimant was possible in the circumstances. VIA did not appear, from the ev­
idence, to have seriously investigated the possibility of reasonably accommodating the use of per­
sonal wheelchairs or, for that matter, any other issue related to providing access for persons with 
disabilities. 

188 When it purchased the Renaissance cars, no "plan document" or cost estimates associated 
with improving the accessibility of the Renaissance cars existed, undermining VIA's submission 
that it discharged its obligations to investigate and consider alternative means of accommodating 
persons with disabilities when it decided to purchase the Renaissance cars . Though VIA initially 
expected "commissioning" costs associated with the assembly and renovation of the cars in the 
neighbourhood of $ 1 00 million, no portion of this amount appears to have been dedicated to acces­
sibility enhancements, since it was VIA's position that the Renaissance cars were already accessible . 

189 VIA did not satisfy the Agency that the barriers in question could not reasonably be reme-
died. The form of accommodation it proposed, instead, was leaving a person with disabilities en­
tirely dependent on others. By endorsing network accommodation on the basis of VIA's existing 
fleet and service standards, the majority in the Federal Court of Appeal was, with respect, insuffi­
ciently attentive to the Meiorin principles. 

d) Cost 

190 The Agency, in my view, appropriately considered the cost of remedying an obstacle when 
determining whether it was "undue" ,  contrary to the majority's assessment of the evidence. Sexton 
J.A. , for the majority, concluded that the Agency could not have properly detern1ined which obsta­
cles in the Renaissance cars were undue without knowing how much it would cost to fix them. 
Moreover, it was patently unreasonable, the court unanimously found, for the Agency to conclude 
that there was no compelling evidence of economic impediments to remedying the obstacles in the 
Renaissance cars before receiving the cost estimates it had asked VIA to submit. 

191 These conclusions are, with respect, problematic. The record reveals that the Agency did 
not identify any obstacles as "undue" or order corrective action to be taken without considering the 
cost of remedial measures and actively attempting to secure VIA's participation in pinpointing those 
measures. 

192 It is useful to set out the specific remedial steps the Agency ordered VIA to take in its final 
decision dated October 29, 2003 ; how the Agency had put VIA on notice that it was considering 
these remedial measures; and what cost-related information it sought and received from VIA before 
ordering them. The Agency's final decision states :  

. . .  the Agency hereby directs VIA to make the necessary modifications to the 
Renaissance passenger rail cars: 

1 .  In the "accessible suite" ,  to ensure that: 

(a) the door from the vestibule in the service car into the sleeper unit in 
the "accessible suite" is widened to at least 8 1  cm [3 1 .89"] ; and, 
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(b) there is a wheelchair tie-down in the sleeper unit to allow a person 
with a disability to retain a Personal Wheelchair. 

2 .  In  the economy coach cars, through the implementation of Option 3 ,  with 
the appropriate modifications, to ensure that: 

(a) there is a washroom that can accommodate persons using Personal 
Wheelchairs proximate to the wheelchair tie-down; 

(b) there is sufficient clear floor space in the wheelchair tie-down area to 
accommodate a person in a Personal Wheelchair and a service ani­
mal; and the tie-down area, in conjunction with the area that is adja­
cent to it, provides adequate manoeuvring and turning space to allow 
a person using a Personal Wheelchair to manoeuver into and out of 
the tie-down area; 

( c) there is a seat for an attendant, which faces the wheelchair tie-down; 
and 

(d) the width of the bulkhead door opening located behind the wheel­
chair tie-down and the width of the aisle between the "future val­
et/storage" are at least 8 1  cm [3 1 . 89"] . 

3 .  In every economy coach car, to ensure that there is one row of double seats 
that is lowered to floor level and that provides sufficient space for persons 
who travel with service animals; 

4 .  In every coach car, to ensure that, in addition to the four moveable aisle 
armrests that are presently in the cars, there are at least two additional 
moveable aisle armrests on the double-seat side; 

5 .  With respect to the exterior stairs to the cars, to ensure that the stair risers 
on the Phase I Renaissance Cars are closed; and, 

6.  With respect to overnight train consists where a sleeper car service is of­
fered, to ensure that a service car is marshalled in such a way that the "ac­
cessible suite" is adjacent to the wheelchair tie-down end of the economy 
coach car that contains the wheelchair-accessible washroom, and this suite 
is offered as a sleeping accommodation. [pp. 70-7 1 ]  

(i) Corrective Measure 1 (a): Widening Doors to Sleeper Unit 

193 On January 8, 2002, the Agency asked VIA to provide an estimate of the cost of widening 
the doors of the accessible suite to 8 1  cm (3 1 . 89 inches) after VIA failed to provide this information 
in response to a request dated November 1 5 , 200 1 from the CCD. 

194 On January 1 4, 2002, VIA replied with a letter of the same date from Bombardier Inc. in-
dicating that the preparation of an estimate would take 45 days and cost at least $ 1 00,000. VIA's 
covering letter shows it believed that the Agency was considering having both the interior doors in­
to the "accessible suite" and the exterior doors into the service cars widened when it had this esti­
mate of an estimate prepared. The Agency's final decision, and corrective measure 1 (a), concerned 
only the interior door into the sleeper unit from the entry vestibule. In its correspondence with the 
Agency, VIA said that " (i]f VIA is required to prepare such an estimate, the Agency should direct 



Page 44 

that that be done" .  Again on March 1 ,  2002, the Agency asked VIA for the estimated cost of wid­
ening the doors in the "accessible suite" .  

195 Eventually, in  its Preliminary Decision of March 27 ,  2003 , the Agency formally ordered 
VIA to provide this estimate. A 60-day deadline for an estimate of the cost of widening the interior 
doors was set by the Agency in its Preliminary Decision. VIA was given a further 60 days after the 
Agency reissued its Preliminary Decision on June 9, 2003 . 

196 VIA failed to comply with either deadline notwithstanding that it had previously indicated 
in its January 1 4, 2002 letter to the Agency that it could provide an estimate addressing even the 
more complicated question of exterior doors within 45 days. Eventually, the Agency found "that no 
compelling evidence was presented by VIA indicating that, from a structural or economic perspec­
tive, the doors to the sleeper unit and the washroom in the 'accessible suite' cannot be widened to at 
least 8 1  cm" (Preliminary Decision, at p. 1 08). 

197 VIA had, in any event, already unilaterally increased the width from 72 and 73 cm respec-
tively to 75 cm without the Agency's knowledge. This was 6 cm shorter than the Rail Code re­
quirement of 8 1  cm. If VIA had structural and economic information to justify this deviation from 
the Rail Code, none was provided to the Agency. With VIA's own acknowledgment that a more 
complicated estimate would take 45 days to prepare in mind and, given the cost knowledge it would 
have had from widening the doors already, there was no basis for VIA failing to provide the 
cost-related evidence to the Agency within any of the deadlines imposed. 

(ii) Correction Measure I (b): Installing a Tie-down in Sleeper Unit 

198 The Agency's final decision required VIA to install a wheelchair tie-down in the 'accessible 
suite' .  This is consistent with what VIA had originally said it intended to do when, early in the pro­
ceedings, it advised the Agency that the sleeper units in the service cars would have a wheelchair 
tie-down installed. Correspondence dated January 3 ,  200 1 from VIA's general counsel states that 
" [t]he service car has special facilities, including sleeping accommodation for two, an accessible 
washroom, wide door access and will have a wheelchair tie-down" (emphasis added). 

199 The Agency's Preliminary Decision in March 2003 stated :  "the Agency is of the opinion 
that it appears that there is no structural impediment to installing a wheelchair tie-down in the 
'accessible suite' and that the relative cost to install one is likely minimal" (p. 1 1 0).  Clearly, VIA 
had received adequate notice of the specific remedial measure the Agency was considering to pre­
pare a cost estimate that would rebut the Agency's preliminary conclusion that the cost was likely to 
be "minimal" .  

200 In its final decision, the Agency noted that "VIA, by its own submission indicated that it is 
feasible to install a tie-down in the 'accessible suite' but decided not to do so in order to avoid any 
isolation of persons with disabilities" (p. 3 0) .  The Agency went on to note that despite being specif­
ically asked to provide feasibility and economic information about the installation of a wheelchair 
tie-down in the "accessible suite" ,  VIA failed to provide any. VIA had already unilaterally added a 
tie-down to economy coach cars by this stage in the proceedings, so it would have had some infor­
mation about their cost. Moreover, VIA had originally planned to add a tie-down to the 'accessible 
suite'. It could, accordingly, have provided any cost estimates it had previously prepared in support 
of these plans, if they existed. VIA failed to provide any of the cost information it had in its posses­
sion based on work it had actually completed or originally planned. 
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(iii) Corrective Measure 2: Implementing Option 3 
201 The changes to the economy coach cars were the most significant ones VIA was ordered to 
make. In the Agency's decisions of June 9 and July 9, 2003 ,  VIA had been put on notice that the 
Agency was considering ordering the implementation of Option 3 ,  one of the redesign options VIA 
created to respond to Transport Canada's concern that the coach car washrooms were located in the 
unsafe "crumple zone" of the cars. It was given several opportunities to "show cause" why this Op­
tion could not be implemented. VIA ultimately submitted one paragraph of text with vague 
cost-related assertions. 

202 Option 3, as proposed by VIA to Transport Canada, would alter the two washrooms located 
at the wheelchair tie-down end of the economy coach cars. Space from the washroom on the sin­
gle-seat side of the cars would be used for an expanded wheelchair tie-down space, relocated from 
the double-seat side of the cars to the single-seat side. On the double-seat side, the space occupied 
by the inaccessible wheelchair tie-down would be used to enlarge and reconfigure the existing 
washroom located directly behind. While Transport Canada's concerns were unrelated to the cars' 
accessibility, the Agency was of the view that Option 3 could be implemented in 1 3  of the 33  
economy coach cars in a way that would satisfy key Rail Code accessibility standards. I t  was the 
Agency's view that these changes, which it noted VIA had indicated to Transport Canada and to the 
Agency were structurally feasible, could concurrently address Transport Canada's safety concerns, 
the inaccessibility of the current wheelchair tie-down, and the absence of a wheelchair accessible 
washroom in close proximity to the tie-down space. 

203 While VIA had not provided the dimensions associated with the tie-down space contem­
plated in Option 3, the Agency found that it had sufficient evidence to determine that it would, or 
could, readily be made personal wheelchair accessible. In the Agency's view, Option 3 would have 
to be modified to ensure that there was sufficient space for passengers using wheelchairs to easily 
manoeuver into and out of the tie-down area, which could be achieved by removing either or both 
of the existing bulkhead wall and the storage area VIA planned to create. The Agency was also of 
the opinion that because a removable seat had been installed in the tie-down mechanisms located in 
the VIA 1 Renaissance cars, it was equally feasible to install a removable seat in front of the Option 
3 tie-down area to accommodate an attendant. The Agency planned to work with VIA to adjust Op­
tion 3 accordingly, noting that it would conduct "an examination of the general arrangement on how 
VIA intends to implement the corrective measures required by this Decision, which VIA is required 
to file with the Agency for its review and approval" (Final Decision, at p. 3 7). 

204 Because it was less expensive, VIA preferred Option I ,  under which VIA would decom-
mission the two washrooms near the wheelchair tie-down space and replace them with storage 
space. The washroom at the other end of the car would be put into service, leaving no washroom at 
the end of the car where the wheelchair tie-down was located. 

205 The Agency had made clear in its Preliminary Decision that it was only necessary to make 
1 3  economy coach cars personal wheelchair accessible to satisfy the Rail Code (i .e. one accessible 
economy coach car per daytime train) . Nonetheless, VIA gave the Agency cost estimates based on 
implementing Option 3 in all of the 47 coach cars, estimating $ 1 00,800 per car, for a total of $4.8 
million. It also estimated it would lose $24.2 million in foregone passenger seat revenue over the 
life of the affected cars . 
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206 Nor did VIA subtract the costs of Option 1 from its estimate of the costs of Option 3 .  Be-
cause VIA would be required, in any event, to implement one of the redesign options it had pre­
pared to address Transport Canada's safety concerns, the Agency determined that only the addition­
al costs which VIA would bear by being required to address safety issues in a way that improved 
the accessibility of the Renaissance fleet were relevant. S ince Option 1 would cost "at least $2.3 
million" (Final Decision, at p .  39), VIA should have subtracted this amount from its estimate of the 
costs of implementing Option 3 .  

207 The Rail Code standard of one accessible car per train could b e  achieved by implementing 
Option 3 in only 1 3  of VIA's 3 3  economy coach cars at a total direct cost of $673 ,400 . The Agency 
noted that these more accurate cost estimates did not reflect the various stages of completion of the 
coach cars and so were themselves "necessarily overstated'1 (Final Decision, at p. 39). The Agency 
made a finding of fact that "the passenger seat revenue that would be foregone as a result of imple­
menting Option 3 would be relatively insignificant" (Final Decision, at p. 52); and its estimation of 
the "worst case" scenario for VIA regarding the total cost of implementing Option 3 in all 33  
economy coach cars (if VIA chose to  implement Option 3 exclusively) was approximately $ 1 .7 mil­
lion (Final Decision, at p. 3 9) .  

208 The Agency was also of the view that VIA's assertion that it would lose $24.2 million in 
passenger revenue over the 20-year life of the Renaissance cars through the implementation of Op­
tion 3 was extremely high. The Agency noted that if VIA planned "to remove up to 4 7 seats to ac­
commodate passengers' coats and forego the revenues associated with this, it must be prepared to 
forego the revenues associated with removing up to 3 3 seats (or 1 3  seats in the 'best case scenario' 
. . .  ) in order to implement Option 3 "  (Final Decision, at p. 53) .  Based on VIA's own statistics about 
the very small numbers of passengers who use wheelchairs on its trains, the tie-down space would 
b� occupied less than 0 . 1 percent of the time. The other 99.9 percent of the time, the removable seat 
installed over the tie-down space could be used. 

209 The Agency reassessed VIA's figures and determined that foregone passenger seat revenue 
would amount to $ 1 6,988 over the 20-year life of 33 economy coach cars. 

(iv) Corrective Measure 3: Space for Service Animals 

210 The Agency ordered VIA to remove a platform to lower one set of double seats in each 
economy coach car in order to ensure that there is space to accommodate the service animal of a 
passenger travelling with one. The seats in the Renaissance cars are on a raised platform that is de­
signed to provide storage space for hand luggage. This design leav�s no level space to accommo­
date service animals. In making changes to seats in the course of installing a wheelchair tie-down in 
coach cars, VIA had altered the supporting seat structure in a way that created space for service 
animal accommodation in each tie-down area through the installation of a removable seat. However, 
this seat would not be available to persons with service animals if the wheelchair tie-down was re­
quired by a passenger using a wheelchair. It was the Agency's view that a dedicated space for a 
passenger with a service animal was required. 

211  In its Preliminary Decision, the Agency had identified "the removal of the platform from 
other seats in the coach cars' 1 ,  which would lower a double seat to create space for service animals, 
as "the obvious solution" to the lack of space for service animals (p. 1 29). The Agency provided 
VIA with full particulars respecting this corrective measure in its Preliminary Decision, giving VIA 
all the infom1ation it needed to prepare a cost estimate had VIA been inclined to do so. 
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212 Corrective measure 3 asks VIA to perform structural work it had already undertaken when 
adding wheelchair tie-downs in its coach cars. VIA did not provide the Agency with any infor­
mation about how much the changes in question had cost when it installed the wheelchair tie-down 
area in the coach cars. If the costs of this work were prohibitive, VIA would have known by the 
time the Agency's Preliminary Decision was released and could have, had it chosen to do so, pro­
vided the Agency with this information. 

(v) Corrective Measure 4: Adding 2 Moveable Armrests in Coach Cars 

213 The Agency ordered VIA to add two adjustable armrests in each coach car. VIA had been 
advised that the Agency was considering this particular corrective measure through the Agency's 
Preliminary Decision, in which the Agency stated its view that "VIA should . . .  make the necessary 
modifications to provide at least two moveable aisle armrests on the double-seat side in the Renais­
sance coach cars" (p. 77). The purpose of adjustable armrests was to limit the height passengers 
transferring into standard coach seating from wheelchairs would have to be lifted, which would fa­
cilitate comfortable and safe access to standard seating. 

214 When it ordered the addition of two moveable armrests in the Renaissance coach cars, the 
Agency had an estimated cost of $ 1 33 , 1 25 from VIA. VIA advised that " [i]t is possible to include 
moveable arm rests on the double seats" but was concerned to "ensure that the structural integrity of 
the seat is not compromised" (Final Decision, at p. 59). The estimate of $ 1 3 3 ,  1 25 in direct costs did 
not include the cost of servicing the mechanism over time. In the Agency's view, "the direct costs of 
$ 1 3 3 , 1 25 for the installation of two movable aisle armrests in each of the 4 7 Renaissance coach cars 
[was] a reasonable cost given the importance of such a feature to many persons with disabilities, 
and particularly to those persons who use a wheelchair" (Final Decision, at p. 60). 

(vi) Corrective Measure 5: Closing Stair Risers on Twelve Cars 

215 The Agency ordered VIA to "ensure that the stair risers on the Phase 1 Renaissance Cars 
are closed" (Final Decision, at p. 7 1 ) . In its submissions before the Agency, VIA indicated that all 
of the Renaissance cars, except those first introduced into service (i.e. the Phase I Renaissance cars), 
would have closed risers. This was necessary because closed stair risers serve as an important ori­
entation tool to persons with visual impairments, ensuring improved safety and security during 
boarding and deboarding. In its Preliminary Decision, the Agency asked VIA to provide infor­
mation about the feasibility and costs of closing the stair risers in the remaining 1 2  cars. Since it had 
planned or initiated this work for all of the other Renaissance cars, this information must have been 
available to VIA. However, VIA provided no information in response to the Agency's request. As in 
the case of corrective measures 1 and 3, if the cost of closing stair risers on 1 2  was excessive, VIA 
would have known this by the time the Agency's Preliminary Decision was released and could have 
provided the Agency with the necessary costing information to support an argument of impractica­
bility. 

(vii) Corrective Measure 6: Marshalling Cars to Ensure Accessibility 

216 On the basis of the evidence before it, the Agency concluded that two changes would be 
required to address the absence of a wheelchair accessible washroom in the "accessible suite" .  First, 
the order of the cars on the Montreal-Toronto train would have to be altered. Second, VIA would 
have to utilize its reservation policy to ensure that the "accessible suite" was also made available for 
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use as sleeping accommodation for persons using personal wheelchairs. The Agency concluded that 
" [w] ith these two measures, persons occupying these 'accessible suites' who cannot use the wash­
room facilities in the suite or who prefer independent access would be able to use the wheel­
chair-accessible washroom in the adjacent economy coach cars" (Final Decision, at p. 60). 

217 There are no obvious or significant costs associated with either of the steps VIA would 
have to take to implement corrective measure 6 .  The Agency had declined to find the inaccessible 
washroom in the "accessible suite" to be an undue obstacle .  It was of the view that, while not ideal, 
passengers occupying the "accessible suite" could use the accessible washroom facilities in the . 
economy cars. This meant that as a corresponding corrective measure, however, VIA had to ensure 
that its overnight train consists were marshalled in such a way that the "accessible suite" would be 
adjacent to the wheelchair tie-down end of an economy coach car with a wheelchair accessible 
washroom. 

218 The record accordingly belies VIA's assertions that it could not have provided cost esti-
mates of the remedial measures prior to the Agency's final decision because it supposedly did not 
know what remedial measures the Agency was contemplating. Each remedial measure with any cost 
implications had been previou·sly identified by the Agency, and VIA's views on the structural, oper­
ational and economic implications of each were repeatedly sought. 

219 Moreover, VIA's assertions that, in the absence of the Renaissance opportunity, it could 
only have afforded 3 6  new rail cars or that it would have taken at least four years at a cost of over 
$477 million to develop, design, engineer and build new rail cars, are not evidence of undue hard­
ship in the circumstances. Retrofitting the Renaissance cars was a reasonable, and significantly 
cheaper, alternative than building new cars . The Agency's reasons make clear that retrofitting some 
cars in the Renaissance fleet to accommodate persons using personal wheelchairs would cost no­
where near the amounts claimed by VIA. 

220 The majority judgment of the Federal Court of Appeal was also critical of the Agency's 
failure to consider the interests of passengers who are not disabled. Noting the small percentage of 
passengers with disabilities who utilize VIA's services, the maj ority was of the opinion that a reme­
dial order which could result in significantly increased fares would unfairly economically disad-
vantage other members of the public. 

· · 

221 This carves out from membership in the public those who are disabled. Members of the 
public who are physically disabled are members of the public. This is not a fight between 
able-bodied and disabled persons to keep fares down by avoiding the expense of eliminating dis­
crimination. Safety measures can be expensive too, but one would hardly expect to hear that their 
cost justifies dangerous conditions. In the long run, danger is more expensive than safety and dis­
crimination is more expensive than inclusion. 

222 There is, moreover, no evidence in the record indicating that passenger fares are likely to 
increase as a result of the Agency's decision. But even if they do, VIA's passenger fares already 
fluctuate with the expense of operating the system. Wages, fuel, maintenance - these are among the 
variables. The Agency critically assessed the cost estimates VIA provided, examining this infor­
mation in the context of VIA's budget, corporate plan, performance targets, total revenues, 
cost-recovery ratio, operational funding surplus, and a $25 million contingen_cy fund including op­
erational liabilities. The Agency concluded that "VIA has substantial funds reserved for future capi­
tal projects and for unforeseen events" (Final Decision, at p. 23). 
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223 The maj ority also criticized the Agency's failure to weigh the interests of those with disa-
bilities other than those who require the use of a personal wheelchair. In its view, the cost of equip­
ping rail cars to cope with all forms of disability would severely jeopardize the viability of rail ser­
vices . 

224 It has never been the case that all forms of disability are engaged when a particular one is 
said to raise an issue of discrimination. While there are undoubtedly related conceptual considera­
tions involved, they may nonetheless call for completely different remedial considerations. A "rea­
sonable accommodation" ,  "undue hardship", or "undue obstacle" analysis is, necessarily, defined by 
who the complainant is, what the application is, what environment is being complained about, what 
remedial options are required, and what remedial options are reasonably available. Given the nature 
of the application and the parties before it, the Agency would have acted unreasonably in seeking 
representations about all conceivable forms of disability. Ironically, the Court of Appeal questioned 
the breadth of CCD's application as it was. 

225 The threshold of "undue hardship" is not mere efficiency. It goes without saying that in 
weighing the competing interests on a balance sheet, the costs of restructuring or retrofitting are fi­
nancially calculable, while the benefits of eliminating discrimination tend not to be. What monetary 
value can be assigned to dignity, to be weighed against the measurable cost of an accessible envi­
ronment? It will always seem demonstrably cheaper to maintain the status quo and not eliminate a 
discriminatory barrier. 

226 But the issue is not just cost, it is whether the cost constitutes undue hardship. VIA was 
required to discharge the burden of establishing that accommodating persons with disabilities was 
an undue hardship for it: Grismer, at para. 32.  Concrete evidence is required to establish undue 
hardship: Hutchinson v. British Columbia (Ministry of Health) (No. 4) (2004), 49 C.H.R.R. D/348, 
2004 BCHR T 5 8 ;  Grismer, at para. 4 1 .  As in most cases, this means presenting evidence in the re­
spondent's sole possession. However, as Evans J.A. noted, 

the Agency's problems were compounded by an apparent lack of cooperation 
during the administrative process on the part of VIA. Any corporation in a regu­
lated industry, including VIA Rail, is entitled to defend vigorously the interests 
of its shareholders and customers, as well as the public purse, from the imposi­
tion of regulatory burdens. Nonetheless, in viewing the limited material before 
the Agency on the network issue and the question of cost, I find it hard to avoid 
the conclusion that, if the Agency's analysis was based on incomplete infor­
mation, VIA was, in part at least, the author of its own misfortune. [para. 1 03]  

Where VIA refuses to provide evidence in its sole possession in support of its undue hardship ar­
gument, it cannot be said that any reasonable basis exists for refusing to eliminate an undue obsta­
cle. 

227 The Agency's reasons show that it was acutely aware of the issue of the cost of the remedi-
al measures it ordered. Based on the information it had received from VIA, the Agency made find­
ings of fact about how much it would cost to make 1 3  economy coach cars accessible to personal 
wheelchairs of a standard size and how much it would cost to install moveable armrests in 4 7 coach 
cars. The Agency also found that the cost of installing a "tie-down" space in the "accessible suite" 
was "likely minimal" .  VIA failed to provide the Agency with any cost estimates associated with 
other accessibility renovations despite the fact these were already complete in some cars or under-
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way in others. It was asked at least five times for a cost estimate on how much it would cost to 
widen the doors to the "accessible suite" starting November 1 5 , 200 1 .  VIA stated that it could pre­
pare one within 45 days, but failed to provide it to the Agency. With the information it had, the 
Agency determined that the cost of the remedial measures it ordered would not be prohibitive. 

228 The facts, as found by the Agency, did not justify a finding of undue hardship based on fi-
nancial cost. The relevant costs of remedying the undue obstacles identified would, the Agency 
concluded, proportionally represent a relatively insignificant sum whether viewed in the context of 
VIA's entire capital expenditure budget of $40 1 .  9 million or the approximately $ 1 00 million VIA 
expected to spend renovating the Renaissance cars. The Agency found that VIA's financial state­
ments "provide no indication of an inability . . .  to absorb the costs which it asserts would be in­
curred" (Final Decision, at p .  2 1  ) .  It also found that VIA was experiencing favourable economic 
conditions, with an operating surplus for the years ending December 3 1 ,  200 1  and December 3 1 ,  
2002 and a contingency fund of $25 million dollars. In the Agency's view, the cost of removing the 
obstacles caused by VIA's acquisition of inaccessible rail cars could be shifted throughout VIA's 
operations and mitigated through efforts to reallocate funds. Further, the Agency determined that 
there would be ways to remove the obstacles in issue that would not substantially impair VIA's 
business operations, for example by "planning the modifications to occur over time so as to mini­
mize the impact on the operation of VIA's passenger rail network" (Final Decision, at p. 24). 

229 In summary, the Agency concluded that there was no "compelling evidence of economic 
impediments to addressing any [of the] undue obstacles . . .  in the Renaissance Cars" (p. 24). Under 
s .  3 1  of the Canada Transportation Act, " [t]he finding or determination of the Agency on a question 
of fact within its jurisdiction is binding and conclusive" .  In the circumstances, the Agency's findings 
with respect to cost and evidence relating to undue hardship were far from being unreasonable and 
are entitled to deference. 

C. Did The Agency Violate Via 's Right To Procedural Fairness? 

230 Parliament entrusted the Agency with extensive authority to govern its own process. The 
Agency has all the powers of a superior court associated with compelling attendance, examining 
witnesses, ordering the production of documents, entering and inspecting property and enforcing its 
orders (Canada Transportation Act, s. 25), including the powers of the Federal Court to award costs 
(s. 25 . 1 ). It is responsible for enforcing the National Transportation Agency General Rules, 
SOR/88-23 ,  which govern practice and procedure before the Agency. It may make its own rules to 
govern mqny aspects of the conduct of proceedings before it (Canada Transportation Act, s. 1 7).  
Under s. 8 of the National Transportation Agency General Rules, it has the power to grant exten­
sions of time and did so regularly during the course of the proceedings. 

231 Considerable deference is owed to procedural rulings made by a tribunal with the authority 
to control its own process. The determination of the scope and content of a duty to act fairly is cir­
cumstance-specific, and may well depend on factors within the expertise and knowledge of the tri­
bunal, including the nature of the statutory scheme and the expectations and practices of the Agen­
cy's constituencies. Any assessment of what procedures the duty of fairness requires in a given pro­
ceeding should "take into account and respect the choices of procedure made by the agency itself, 
particularly when the statute leaves to the decision-maker the ability to choose its own procedures, 
or when the agency has an expertise in determining what procedures are appropriate in the circum­
stances " :  Baker v. Canada (Minister of Citizenship and Immigration) , [ 1 999] 2 S .  C .R. 8 1  7, at para. 
27, citing D. J. M. Brown and J . M.  Evans, Judicial Review of Administrative Action in Canada 
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3 33 
(loose-leaf), at pp. 7-66 to 7-70. See also Gateway Packers 1 968 Ltd. v. Burlington Northern (Man­
itoba) Ltd. , ( 1 97 1 ]  F.C. 359  (C.A.), and Allied Auto Parts Ltd. v. Canadian Transport Commission, 
[ 1 983] 2 F.C.  248 (C .A.). 

232 Throughout the proceedings, the Agency asked VIA to provide cost and feasibility infor­
mation about changes that could be made to the Renaissance cars to enhance their accessibility. In 
its Preliminary Decision of March 27, 2003 , the Agency ordered VIA to provide cost and feasibility 
estimates in 60 days about the accessibility solutions it was considering. In the 60 days available to 
it, VIA prepared a three-page letter providing some, but not all, of the cost estimates requested. The 
Agency reissued its Preliminary Decision on June 9, 2003, giving VIA an additional 60  days to 
prepare an adequate response. In correspondence dated July 4, 2003 , the Agency advised VIA of the 
specific inadequacies of its three-page response in order to assist VIA with the preparation of a 
more appropriate response. 

233 On July 1 4, 2003, VIA wrote to the Agency saying that it lacked the internal expertise to 
respond to the Agency's Preliminary Decision, that it would take longer than 60 days, and that the 
government had not provided the funding required for it to respond to the Agency's orders. Instead 
of requesting more time, VIA asked the Agency to render its final decision. On August 7, 2003, 
VIA again asked the Agency to make its final decision on the basis of the evidence before it. 

234 VIA asked the Agency to render a final decision on the basis of the evidence before it in 
submissions dated January 3 and 3 1 ,  April 2 and June 1 5, 200 1 ,  in addition to the requests made on 
July 1 4  and August 7, 2003 noted above. The last request, dated August 7, 2003 states: "VIA Rail . . .  
asks for an oral hearing, if necessary. Otherwise, i t  asks the Agency to consider all of  these issues, 
facts and estimates and render its decision in final form". It did not ask for more time to provide 
cost estimates until after receiving the final decision it had repeatedly requested. 

235 The Federal Court of Appeal's conclusion that VIA's rights of procedural fairness were vi-
olated by the Agency ordering corrective measures without waiting for the cost estimates it had, 
more than once, directed VIA to prepare, is difficult to sustain in the face of VIA's persistent refusal 
to provide these estimates. VIA had consistently urged the Agency to make its decision based on the 
cost infonnation it already had and did not request an extension of time to prepare the additional 
cost estimates the Agency requested to assist it in deciding whether any of the obstacles were un­
due. VIA had obviously made a tactical decision to deprive the Agency of information uniquely in 
VIA's possession that would have made the evaluation more complete. 

236 If VIA had attempted to implement the Agency's orders within the time allotted but new 
facts made implementation difficult, it could have asked the Agency to reopen its decision based on 
the changed circumstances, under s. 32 of the Canada Transportation Act. Section 32 states: 

32. The Agency may review, rescind or vary any decision or order made 
by it or may re-hear any application before deciding it if, in the opinion of the 
Agency, since the decision or order or the hearing of the application, there has 
been a change in the facts or circumstances pertaining to the decision, order or 
hearing. 

237 VIA did not petition the Agency to review its decision on the basis of any new facts it 
learned through the Schrum report. It elected instead to appeal to the Federal Court of Appeal, 
seeking relief based on an evidentiary vacuum of its own creation. Had it complied with the Agen-
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cy's requests for cost information during the course of the proceedings, or had it been denied rea­
sonable requests for extensions of time to comply with those requests, VIA's procedural fairness 
argument would have had an air of fairness to it. But when, instead, it seeks to offer this evidence 
only after the final decision it repeatedly requested was made without, moreover, any reasonable 
explanation for why such information could not have been available during the proceedings, no is­
sue of unfairness arises. 

238 VIA's argument that it was unable to seek expert cost opinions because it could not know 
what remedial measures the Agency would order in the final decision is untenable. The Agency's 
final decision did not order any remedial measures for which VIA had not already been asked to 
prepare feasibility and cost estimates. The specificity of the obstacles and possible solutions identi­
fied in the Preliminary Decision a number of months earlier provided VIA with the information 
necessary to comply with the show cause order, had it wished to do so. VIA already knew how to 
remedy many of the obstacles identified, since the work eventually ordered by the Agency had al­
ready been done or was underway. VIA's procedural fairness argument amounts, essentially, to a 
complaint that its own lack of cooperation throughout the Agency's process entitles it to an addi­
tional opportunity to be heard. 

239 VIA's position during the proceedings was that it lacked the time, expertise and money to 
prepare cost estimates. The record does not explain how Peter Schrum, a third party, was able to 
prepare a cost estimate in 3 7 days once the final decision was released, or how VIA was able to pay 
for it. The Schrum report, which reached conclusions fundamentally at odds with some of the 
Agency's binding factual findings, estimated a minimum cost of $48 million to implement the 
Agency's decision. This estimate was based on an assumption that 47 coach cars and 1 7  service cars 
would be the subj ect of a maj or reconstruction, even though the Agency's decision required that on­
ly 1 3  economy coach cars would require significant modification. Considerably less significant 
modifications were ordered for the 1 7  service cars in operation, the 1 2  economy coaches that lacked 
closed stair risers and the coaches that required only two more moveable armrests to be installed (all 
47) or one double-seat to be removed (33 economy coaches) . 

240 The Schrum report appears to assume that each corrective action the Agency ordered 
would require engineering work from the ground up without taking into consideration the fact that 
many of the modifications the Agency ordered had been completed by VIA in the past. It indicates, 
for example, that an engineering feasibility study, concept development and concept refinement are 
steps that must be taken to add a wheelchair tie-down to the sleeper unit in the "accessible suite" 
and to lower one row of double seats to floor level to accommodate service animals in economy 
coach cars. This fails to take into account that VIA already had some, if not full, practical experi­
ence about how to effect these changes from having implemented them in the past. 

241 The Agency's reasons are clear that the corrective measures it ordered would cost nowhere 
near $48 million. Yet, the Federal Court of Appeal concluded that the Agency ought to have waited 
until it had the Schrum report before ordering corrective measures. This appears to be based in part 
on the assumption that the Schrum report provided an accurate estimate of the costs in issue. It rea­
soned that "before costs of the magnitude envisioned by the Schrum report are incurred" (para. 76), 
the Agency must be required to reconsider its decision. Yet, the conclusions reached by Mr. Schrum 
were untested by the Agency because the report was introduced after the Agency's proceedings 
were over. It is, in fact, difficult to determine the basis for the admissibility of Mr. Schrum's report 
as "fresh evidence". 
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242 The timing of the Schrum report and its untested conclusions render i t  an inappropriate ba-
sis for interfering with the Agency's factual findings and remedial responses. To question the rea­
sonableness of the Agency's decision on the basis of evidence VIA could, and ought, to have sub­
mitted to the Agency in a timely way is to render the Agency process vulnerable to cavalier atti­
tudes before it, leaving the "real" case to unfold before the Federal Court of Appeal. 

243 This misconstrues the relationship between the Agency and the court. The Agency has the 
expertise and specialized knowledge. That is why it is the body charged with balancing all the 
competing interests, including cost and the public interest. The court is a reviewing body, not a 
court of first instance.  And it should not be permitted to be transformed into a body of first instance, 
or entitled to second-guess the responsibilities of the Agency, through the mechanism of evidence 
produced after the fact which could have been produced for the Agency proceedings. 

244 The Agency provided VIA with adequate time and opportunity to comply with its direc-
tions. Though VIA clearly could have commissioned the Schrum report and provided it to the 
Agency within the time allotted, it did not. The Agency had the procedural power to grant exten­
sions of time or reopen decisions at its disposal if it was of the view that VIA was attempting to 
comply but could not. No such extensions or reconsiderations were requested by VIA. 

245 The Agency, following its multi-year dealings with the parties, was in the best position to 
control its own process with a view to the bonafides and strategic choices of the parties. There are 
no grounds for a reviewing court to interfere with the Agency's discretion to release its final deci­
sion without waiting for VIA to produce the cost estimates it had repeatedly and explicitly refused 
to provide. In the circumstances, VIA was not a victim of procedural unfairness. 

IV. Conclusion 

246 For the foregoing reasons, therefore, I would allow the appeal and restore the Agency's de-
cisions with costs throughout to CCD. 

The reasons of Binnie, Deschamps, Fish and Rothstein JJ. were delivered by 

247 DESCHAMPS and ROTHSTEIN JJ. (dissenting) :-- Accommodation is an issue arising in 
many contexts and it is the duty of this Court to give clear guidance on what legal principles must 
be adhered to by those adjudicating accommodation claims. It is not helpful to rely on nothing more 
than a judgment call to determine what is practicable. Parliament has set forth in the Canada 
Transportation Act, S.C.  1 996, c. 1 0  ("Act"), a national transportation policy which consists of a 
number of obj ectives including human rights objectives. The Act also contains a statutory frame­
work for determining human rights applications. This Court should have regard to the policy and 
the framework established by Parliament and common law principles developed by this Court in 
determining the requirements of.reasonable accommodation. It is troubling that the majority would 
uphold an administrative tribunal's decision by finding that it applied the common law principles 
when the tribunal expressly rej ected them. It is also problematic that the majority would uphold the 
tribunal's decision when a basic element, namely the estimated cost of accommodation, was not de­
termined. The maj ority would forego both the proper legal analysis and ignore the lacking element 
of cost determination on the basis of deference to the tribunal . With respect, deference is not a 
proper justification for ignoring such errors . 

248 The litigation originates from a decision by VIA Rail Canada Inc. ("VIA") to purchase 1 3 9  
passenger rail cars. The Council o f  Canadians with Disabilities ("CCD") claims these cars present 
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"undue obstacles" affecting the mobility of persons with disabilities using wheelchairs. CCD made 
an application to the Canadian Transportation Agency ("Agency") which subsequently ordered VIA 
to make modifications to the rail cars. The Federal Court of Appeal allowed VIA's appeal and re­
mitted the matter to the Agency for redetermination, taking account of VIA's network and cost con­
siderations. 

249 We agree with the conclusion reached by the Federal Court of Appeal and would remit the 
matter to the Agency for redetermination having regard to these reasons. 

I .  Factual Background 

A. The Parties 

250 CCD was founded in 1 976 and is a national advocacy organization for persons with disa-
bilities. CCD is a coalition of representatives from provincial disability organizations, in addition to 
other major national disability organizations. In past cases before this Court, CCD has appeared as 
an intervener on a number of occasions on matters relating to human rights and equality issues un­
der the Canadian Charter of Rights and Freedoms. 

251 VIA was established in 1 977 and became a Crown corporation in 1 978 with responsibility 
for passenger rail transportation in Canada. The Government of Canada ("Government") is VIA's 
sole shareholder. S ince its inception, VIA has been dependent on subsidies from the Government to 
supplement the revenue it receives from passengers. VIA's government funding requirements, in­
cluding defined capital expenditures, must be approved annually by the Treasury Board under the 
Financial Administration Act, R.S .C.  1 985,  c. F- 1 1 . 

252 The Agency, which was an intervener before this Court, is a federal, administrative tribunal 
that is mandated under the Act. The statutory mandate of the Agency deals mainly with the eco­
nomic regulation of carriers and modes of transportation. Among its responsibilities, the Agency is 
granted regulatory and adjudicative powers to deal with "undue obstacles" to the mobility of per­
sons with disabilities in rail passenger transportation. 

B. Purchase of the Renaissance Rail Cars 

253 In June 1 998,  the House of Commons Standing Committee on Transport issued a report 
entitled The Renaissance of Passenger Rail in Canada which stated that "almost every witness that 
appeared before us said that VIA Rail could not continue in its present state" (p. 1 7) and that "every 
time a train leaves the station, VIA Rail loses money" (p. 4). The Standing Committee reported that 
all services and segments of VIA's network operate at a deficit, for a total loss of $ 1 96 million in 
1 997. 

254 The Standing Committee found that the cost of maintaining and operating VIA's aging rail 
cars, with current levels of funding, was a "death spiral" that would lead to "the inevitable demise of 
VIA Rail" (p. 5). The Standing Committee's report indicated that VIA needed to increase train fre­
quency for its operations in the Quebec City-Windsor corridor. To enable VIA to renew and sustain 
its rail cars on a timely basis simply to maintain existing service levels, the Standing Committee 
found that the Government would need to allocate an additional $800 million over the next few 
years for capital expenditures to VIA. The Government did not elect to do so. 

255 In 2000, the Treasury Board granted a total of $40 1 .9 million for all of VIA's capital ex-
penditures, including infrastructure improvements, station repairs, purchase of locomotives and rail 
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cars, operations, safety and signalling. This was considerably less than VIA had requested. Of the 
$40 1 .9 million, approximately $ 1 3 0  million was allocated to the purchase of rail cars. 

256 On September 28 ,  2000, VIA entered into a contract, effective on December 1 ,  2000, to 
purchase 1 39 rail cars. The initial cost of the purchase and commissioning into service of these cars 
was $ 1 30  million. VIA states that the purchase of the rail cars was "a unique, one-time opportunity" 
on account of their low cost and given that they were readily available. According to VIA, the re­
placement cost of these rail cars was $400 million and it would take four years to design and obtain 
delivery of alternative rail cars. 

257 Designed by a British, French, German, Dutch and Belgian consortium that was formed in 
1 990, the rail cars were originally called the '1Channel Tunnel Nightstock Cars" because they had 
been designed for service between continental Europe and the northern regions of the United King­
dom. According to VIA, one of the main reasons they became available for purchase was deregula­
tion in the European airline industry which resulted in a drop in airfares to a level at which over­
night rail trips were no longer cost competitive. VIA made a successful bid to purchase the rail cars. 
These cars became known as the Renaissance cars, an apparent reference to the title of the Report of 
the Standing Committee on Transport that alerted the Government to the need to address VIA's fi­
nancial and operational difficulties . 

258 VIA states that the Renaissance rail cars reflected European and British Rail regulations at 
the time of their design which included mandatory requirements for persons with disabilities. While 
VIA concedes that the Renaissance rail cars may not meet all desires of all persons with disabilities, 
they are an addition to its existing fleet within its budgetary constraints to deal with the urgent situ­
ation that it then faced. VIA submitted that it made improvements to the features of the Renaissance 
rail cars through its Accessibility Program. The features of the rail cars include: use of braille sign­
age for visually impaired passengers, training for on-board personnel in providing assistance to 
persons with disabilities, handrails and grab bars, space to accommodate service animals, visual 
displays for communication of announcements for persons with a hearing impairment, washrooms 
with various accessibility features, auditory and visual smoke alarms, storage space for personal 
wheelchairs and provision of on-board wheelchairs where required, four moveable armrests in each 
car, as well as a wheelchair sleeping accommodation, and tie-downs and washrooms to accommo­
date wheelchair users. 

C. CCD's Application to the Agency 

259 On December 4, 2000, CCD filed an application with the Agency objecting to the purchase 
of the Renaissance rail cars. It alleged that numerous aspects of these rail cars would constitute 
"undue obstacles" to the mobility of persons with disabilities, mainly those using wheelchairs. 

260 When CCD was advised that VIA had already purchased the Renaissance rail cars before 
the application was made, CCD sought: (i) an interim order from the Agency to stop the delivery of 
the Renaissance rail cars to VIA, pending the Agency's final determination of the application; and 
(ii) an order that VIA not enter into any contracts for the modification of the Renaissance rail cars, 
or take any additional steps furthering the purchase of these rail cars. The Agency declined to make 
these orders on the grounds that they would cause VIA substantial harm. 

261 At this stage, CCD's application was pursued through an inquiry by the Agency into spe-
cific claims that aspects of the Renaissance rail cars were "undue obstacles" to the mobility of per­
sons with disabilities, mainly those using wheelchairs. 
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II .  Summary of Decisions Below 

262 The proceedings in this matter have been lengthy, technical, and at times acrimonious. 
From the time CCD filed its initial application to the rendering of the Agency's final determination, 
some two years and ten months passed during which over 70 decision and orders were issued by the 
Agency. 

A. Position of the Parties During the Inquiry 

263 In the course of the Agency's inquiry, CCD took the position that " [p]ersons with disabili-
ties had been waiting decades for VIA Rail's next generation of passenger trains. "  CCD's position 
was that these rail cars should be considered "newly manufactured" and subject to higher accessibil­
ity standards. CCD was of the view that the Renaissance rail cars should never have been pur­
chased. 

264 For its part, from very early on in the Agency's inquiry, VIA obj ected to the Agency's ju­
risdiction in this matter. As the scope of the Agency's inquiry grew larger, VIA consistently put to 
the Agency that it was exceeding its mandate, and was taking a monitoring role in VIA's affairs that 
was improper. VIA maintained that the Agency was interfering in the carrier's management, and in 
the decision that VIA made to purchase the Renaissance rail cars with the limited capital funds ap­
proved by the Government. VIA took the position that these rail cars could not be considered 
t"newly manufactured" ,  and that they offered reasonable accessibility to passengers with disabili­
ties. 

B. Preliminary Decision of Agency (No. J 75-A T-R-2003) 

265 On March 27, 2003 , the Agency delivered its preliminary findings on the 46 accessibility 
concerns raised by CCD ("Preliminary Decision"). The majority opinion of the Agency determined 
that the Renaissance rail cars were "newly manufactured" cars and should meet the higher level of 
accessibility for new cars that is set out in the Agency's Code of Practice - Passenger Rail Car Ac­
cessibility and Terms and Conditions of Carriage by Rail of Persons with Disabilities ("Rail 
Code"). 

266 For the 46 concerns raised by CCD, the Agency first considered whether each constituted 
an "obstacle" to the mobility of persons with disabilities. The Agency largely relied on the dimen­
sions of a "Personal Wheelchair" ,  defined in the Canadian Standards Association (CSA), CAN CSA 
- B65 1 -95,  Barrier-Free Design Standards and referred to in the Rail Code, to make its technical 
findings based on centimetre-by-centimetre physical inspections it made of the Renaissance rail 
cars . 

267 In determining whether an "obstacle"  that it found to exist was "undue", the Agency re-
jected, in the context of Part V of the Act, the applicability of the undue hardship test found in hu­
man rights legislation and jurisprudence: " [w]hile the Agency rejects the applicability of the undue 
hardship test in the context of Paii V of the CT A, the Agency recognizes that some of the factors 
identified by CCD concerning undue hardship may be applicable to an undue obstacle determina­
tion" (p. 36) .  

268 Of the 46 features of the Renaissance rail cars raised by CCD, the majority opinion of the 
Agency made a preliminary finding that 1 4  features constituted "undue obstacles" .  The Agency or­
dered VIA to show cause why these preliminary findings should not be made final. 
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269 One of the three members of the Agency's panel issued a dissenting opinion. Member 
Richard Cashin found that "there is no evidence that th[ e] obstacles [found undue by the majority] 
will not be accommodated by VIA's network" and that "the carrier can and will accommodate the 
needs of persons with disabilities within its network" (pp. 1 62-63) .  However, Mr. Cashin's term ex­
pired on June 3 0, 2003 ,  so he did not participate in the subsequent final decision by the Agency. 

C. Final Decision of Agency (No. 620-A T-R-2003) 

270 On October 29, 2003, the Agency delivered its final decision ("Final Decision"). The 
Agency found 1 4  "undue obstacles" (although not precisely the same 1 4  as in its Preliminary Deci­
sion) and ordered VIA to make specific modifications to the Renaissance rail cars to eliminate the 
obstacles. 

D. Federal Court of Appeal, [2005} 4 F. C.R. 4 73, 2005 FCA 79 

271 The Federal Court of Appeal allowed VIA's appeal on March 2, 2005 . Sexton J.A., writing 
for the majority, held at para. 43 that the Agency's decisions were patently unreasonable because "it 
confined itself to considering only alterations to the Renaissance rail cars rather than considering 
whether VIA's network could be flexible enough to accommodate these disabilities". Sexton J.A. 
added that the Agency "failed to conduct the necessary balancing" required by the Act, including 
the interests of persons without disabilities, the cost of the modifications ordered, and the interests 
of other persons with disabilities not using wheelchairs (para. 43). 

272 The Federal Court of Appeal pointed to evidence filed in that court for the first time by 
VIA, estimating the total cost of the modifications determined in the Agency's Final Decision. This 
evaluation (the Schrum report) sets the cost between $48 and $92 million, and was described by 
Sexton J.A. as "the only objective third-party report which comprehensively estimates the costs of 
all the changes ordered by the Agency" (para. 69). 

273 Evans J.A. concurred in allowing the appeal, finding that the Agency acted in breach of the 
duty of procedural fairness. He found that the Agency's preliminary decision should have specifi­
cally invited VIA to submit evidence demonstrating how it proposed to mitigate the obstacles in the 
Renaissance rail cars through its network. He also found that, given VIA's submission that provid­
ing cost evidence in response to the Agency's Preliminary Decision was unduly onerous, the Agen­
cy should have afforded VIA an opportunity to submit a third-party cost estimate afier the Agency's 
"final " order specifying the modifications that it required VIA to make to the Renaissance rail cars . 

III. Issues 

274 CCD states the issues as follows: 

( 1 )  the correct interpretation o f  Part V o f  the Act; 
(2) the fairness of the process; and 
(3) the reasonableness of the Agency's decision. 

In addition, VIA raises jurisdictional questions. 

275 The jurisdictional questions will be addressed before dealing with the interpretation of the 
Act. In view of our conclusion on the interpretation of the Act - a question of law - it will not be 
necessary to deal with the questions of fairness of the process or reasonableness of the Agency's de­
c1s10n. 
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IV. Analysis 

276 Given that the issues under review arose from a decision of an administrative tribunal, we 
begin by identifying the appropriate standard of review. We then provide a brief contextual over­
view of the governing legislation, with a focus on the declaration of the National Transportation 
Policy in s .  5 of the Act, and the framework in Part V of the Act to remove undue obstacles to the 
mobility of persons with disabilities. This is followed by an analysis that reconciles Part V of the 
Act with the applicable principles of human rights law. We then set out the legal framework for 
analysis of applications heard by the Agency under s. 1 72 .  Finally, we evaluate the Agency's deci­
sion on the issues raised in this appeal . 

A. Standard of Review 

( 1 )  Segmentation and Terminology 

277 The maj ority finds that the Agency "made a decision with many component parts, each of 
which fell squarely and inextricably within its expertise and mandate. It was therefore entitled to a 
single, deferential standard of review" (para. 1 00). We are unable to agree with this approach. 

278 The standard of review jurisprudence recognizes that segmentation of a decision is appro-
priate in order to ascertain the nature of the questions before the tribunal and the degree of defer­
ence to be accorded to the tribunal's decisions on those questions. In Canada (Depi1ty Minister of 
National Revenue) v. Mattel Canada Inc. , [200 1 ]  2 S .C.R. 1 00, 200 1 SCC 36,  at para. 27, Maj or J .  
stated: 

In general, different standards of review will apply to different legal questions 
depending on the nature of the question to be determined and the relative exper­
tise of the tribunal in those particular matters . .  

In Law Society of New Brunswick V. Ryan, [2003] 1 S .C.R. 247, 2003 sec 20, although there were 
no legal questions to be examined separately in that case, Iacobucci J. clearly indicated that there 
are situations in which extrication is appropriate (para. 4 1 ) .  See also Mattel v. 3894207 Canada 
Inc. , [2006] 1 S .C.R. 772, 2006 SCC 22, at para. 39 .  Subjecting all aspects of a decision to a single 
standard of review does not account for the diversity of questions under review and either insulates 
the decision from a more exacting review where the pragmatic and functional considerations call for 
greater intensity in the review of specific legal questions, or subjects questions of fact to a standard 
that is too exacting. A tribunal's decision must therefore be subj ect to segmentation to enable a re­
viewing court to apply the appropriate degree of scrutiny to the various aspects of the decision 
which call for greater or lesser deference. 

279 Moreover, in her reasons, Abella J. introduces a new term -- "demonstrably unreasonable" 
(para. 1 02) .  We must respectfully express reservations about introducing another term to an already 
complex area of the law which can only lead to ambiguity. We agree with the maj ority that it is dif­
ficult to determine the degrees of differences as between what is unreasonable and what is patently 
unreasonable. In an appropriate case, of which this is not one, the Court may engage in a review of 
the standards of unreasonableness and patent unreasonableness. Until that occurs, we do not see the 
need to add to the lexicon of standard of review terminology. 
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(2) Pragmatic and Functional Approach 

280 Although the arguments were wide-ranging in this appeal, our reasons will only address the 
issues of the Agency's jurisdiction to adjudicate CCD's application and the Agency's determination 
of the applicable human rights law principles in the federal transportation context. 

281 The factors to be considered in the pragmatic and functional approach were set out in Dr. 
Q v. College of Physicians and Surgeons of British Columbia, [2003] 1 S .C.R. 226, 2003 SCC 1 9, 
at paras. 26ff. In our view, consideration of all of the factors points to no deference being accorded 
to the Agency's decision. 

282 The Agency's jurisdiction and the determination of the applicable human rights law princi-
- ples in the federal transportation context are pure questions of law. Although in Via Rail Canada 
Inc. v. National Transportation Agency, [200 1 ]  2 F .C.  25,  the Federal Court of Appeal was seized 
of a case that concerned the undueness of an obstacle, the question was whether the reasons given 
by the Agency were sufficient. The jurisdiction of the Agency and the applicable human rights 
principles were not at issue. Thus, this being the first opportunity that a court has had to interpret 
these questions, the resolution of this case will have an important precedential value. This calls for 
an exacting standard of review. See Canada (Director of Investigation and Research) v. Southam 
Inc. , [ 1 997] 1 S .C.R. 748 ,  at paras. 3 6-37, and Chieu v. Canada (Minister of Citizenship and Immi­
gration), [2002] 1 S .C .R. 84, 2002 SCC 3 ,  at para. 23 .  

283 Furthermore, the Agency is not protected by a privative clause in respect of questions of 
law or jurisdiction. Rather, there is a statutory appeal procedure on such questions under s. 4 1  ( 1 )  of 
the Act. This contrasts with the Agency's factual determinations which are "binding and conclu­
sive" ,  under s. 3 1  of the Act. 

284 On questions of jurisdiction and the determination of the applicable human rights law prin-
ciples, the Agency does not have greater relative expertise than a court. The Agency is required to 
resort to human rights principles which are not comprehensively set out in its home statute and in 
respect of which the Agency, whose prime function is economic regulation of transportation in a 
largely deregulated environment, does not have specific expertise. This factor points to a standard 
of review that will be less deferential. 

285 Finally, the purpose of s. 1 72 of the Act is to grant the Agency an adjudicative role to con-
sider applications from persons with disabilities who allege the existence of undue obstacles to their 
mobility in respect of a federal transportation carrier. The issues generally involve a dispute be­
tween an aggrieved party and the transportation carrier. While the Agency's ultimate analysis, in 
those cases, involves a balancing of interests, the questions of the Agency's jurisdiction and the de­
termination of the applicable human rights law, do not. 

286 Considering all of these factors, the questions of the Agency's jurisdiction and the deter-
mination of the applicable human rights law principles in the federal transportation context are both 
to be reviewed on the standard of correctness. 

B. The National Transportation Policy 

287 We commence with a discussion of the National Transportation Policy as declared in s .  5 
of the Act. This provision gives context for the entire Act, including s. 1 72 .  All relevant sections of 
the Act are reproduced in the Appendix. 
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288 Section 5 is a declaratory provision which states Canada's National Transportation Policy. 
Section 5 contains a number of objectives, amongst which are: 

5. It is hereby declared that a safe, economic, efficient and adequate net­
work of viable and effective transportation services accessible to persons with 
disabilities and that makes the best use of all available modes of transportation at 
the lowest total cost is essential to serve the transportation needs of shippers and 
travellers, including persons with disabilities . . . . 

289 The obj ective of accessible transportation to persons with disabilities is an issue of human 
rights. It is critical to enabling persons with disabilities to gain employment, pursue educational 
opportunities, enjoy recreation, and live independently in the community. Recognizing this, Parlia­
ment included the accessibility of the federal transportation network to persons with disabilities 
among the obj ectives of the National Transportation Policy , and expressly granted the Agency ju­
risdiction to deal with undue obstacles to the mobility of persons with disabilities in Part V of the 

· Act. 

290 There is therefore no doubt that accessibility is an important policy objective of the legisla­
tion. However, several of the objectives set out in s. 5, including accessibility, are to be pursued "as 
far as is practicable" -- a term that appears three times in s. 5 ,  indicating that the objectives are not 
expected to be achieved to the level of perfection. Thus, s. 5 (g)(ii) provides that each "carrier or 
mode of transportation, as far as is practicable, carries traffic" under "conditions that do not consti­
tute an undue obstacle to the mobility of persons, including persons with disabilities" .  Further, the 
words of s. 5 (g)(ii) recognize that the mobility of persons may be subject to obstacles, but the ob­
j ective of the Policy is that mobility not be impeded by undue obstacles. 

C. Part V of the Act: Dealing with Undue Obstacles to the Mobility of Persons with Disabilities 

291 Under Part V of the Act, Parliament granted the Agency jurisdiction to deal with undue 
obstacles to the mobility of persons with disabilities through two avenues. First, s. 1 70 of the Act 
grants certain regulatory powers to the Agency: 

1 70. ( 1 )  The Agency may make regulations for the purpose of eliminating 
undue obstacles in the transportation network under the legislative authority of 
Parliament to the mobility of persons with disabilities, including regulations re­
specting 

(a) the design, construction or modification of, and the posting of signs on, 
in or around, means of transpotiation and related facilities and premises, 
including equipment used in them; 

(b) the training of personnel employed at or in those facilities or premises 
or by carriers; 

(c) tariffs, rates, fares, charges and terms and conditions of carriage appli­
cable in respect of the transportation of persons with disabilities or inci­
dental services; and 



( d) the communication of information to persons with disabilities. 

292 Second, s .  1 72 of the Act sets out the adjudicative jurisdiction of the Agency: 
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1 72. ( 1 )  The Agency may, on application, inquire into a matter in relation 
to which a regulation could be made under subsection 1 70(1  ) , regardless of 
whether such a regulation has been made, in order to detennine whether there is 
an undue obstacle to the mobility of persons with disabilities. 

(2) Where the Agency is satisfied that regulations made under subsection 
1 70( 1 )  that are applicable in relation to a matter have been complied with or have 
not been contravened, the Agency shall determine that there is no undue obstacle 
to the mobility of persons with disabilities. 

(3) On determining that there is an undue obstacle to the mobility of per­
sons with disabilities, the Agency may require the taking of appropriate correc­
tive measures or direct that compensation be paid for any expense incurred by a 
person with a disability arising out of the undue obstacle, or both. 

293 As we have said, accessibility for persons with disabilities is a human rights issue. There­
fore, the determination of the applicable human rights principles governing the Agency's adjudica­
tion of applications under s. 1 72 is at issue in the present appeal. These human rights principles do 
not operate in a vacuum. A body of case law has developed in Canada dealing with human rights 
adjudication. Therefore, it is useful to review prevailing human rights jurisprudence to understand 
how Part V of the Act is reconciled with it in a coherent framework. 

D. Reconciling Human Rights Law and Part V o/the Canada Transportation Act 

294 In British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [ 1 999] 
3 S .C.R. 3 ("Meiorin"), this Court laid down the approach to human rights claims. The framework 
in Meiorin was described in language specific to the employment context. However, it has been ap­
plied to other fields such as the licensing of motorists in British Columbia (Superintendent of Motor 
Vehicles) v. British Columbia (Council of Human Rights), [ 1 999] 3 S .C.R. 868 .  

295 I t  is useful to set forth the Meiorin approach verbatim as found at para. 54 of the reasons of 
McLachlin J. (as she then was) in that case: 

Having considered the various alternatives, I propose the following 
three-step test for determining whether a prima facie discriminatory standard is a 
BFOR [bona fide occupational requirement] . An employer may justify the im­
pugned standard by establishing on the balance of probabilities : 

( 1 )  that the employer adopted the standard for a purpose rationally con­
nected to the performance of the job; 
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(2) that the employer adopted the particular standard in an honest and 
good faith belief that it was necessary to the fulfilment of that legit­
imate work-related purpose; and 

(3) that the standard is reasonably necessary to the accomplishment of 
that legitimate work-related purpose. To show that the standard is 
reasonably necessary, it must be demonstrated that it is impossible to 
accommodate individual employees sharing the characteristics of the 
claimant without imposing undue hardship upon the employer. 

This approach is premised on the need to develop standards that accom­
modate the potential contributions of all employees in so far as this can be done 
without undue hardship to the employer. Standards may adversely affect mem­
bers of a particular group, to be sure. But as Wilson J. noted in Central Alberta 
Dairy Pool, supra, at p. 5 1 8, " [i]f a reasonable alternative exists to burdening 
members of a group with a given rule, that rule will not be [a BFOR] " .  It follows 
that a rule or standard must accommodate individual differences to the point of 
undue hardship if it is to be found reasonably necessary. Unless no further ac­
commodation is possible without imposing undue hardship, the standard is not a 
BFOR in its existing form and the primafacie case of discrimination stands.  

296 The approach in Meiorin has guided this Court's subsequent analyses in human rights cases 
and in our view it should be the guide in the federal transportation context. Human rights in respect 
of transportation of persons with disabilities are specifically provided for in the Act. Section 1 7 1  of 
the Act provides that the Agency and the Canadian Human Rights Commission are to coordinate 
their activities and foster complementary policies and practices in relation to the transportation of 
persons with disabilities. Both s .  5 and Part V of the Act, as discussed, identify the objective of re­
moving "undue obstacles to the mobility of persons with disabilities" -- a human rights objective. It 
follows that the transp01tation of persons with disabilities should be guided by human rights princi­
ples as established in Meiorin. 

297 Having regard to these considerations, applying Meiorin in the federal transportation con-
text, the Agency's adjudication of applications under s. 1 72 of the Act requires that the following 
analysis be conducted :  

( 1 )  The applicant must satisfy the Agency o f  the existence of a primafacie 
obstacle to the mobility of persons with disabilities. 

(2) The burden then shifts to the carrier to demonstrate, on a balance of proba­
bilities, that the obstacle is not undue because: 

(i) it is rationally connected to a legitimate objective; 
(ii) the carrier has opted not to eliminate the obstacle based on an honest 

and good faith belief that it was necessary for the fulfilment of that 
legitimate objective; and, 

(iii) not eliminating the obstacle is reasonably necessary for the accom­
plishment of that legitimate objective. 



Page 63 

We will elaborate on the components of this test in the course of the analysis which follows in order 
to provide guidance to the Agency and reviewing courts on the correct approach in law to interpret­
ing s .  1 72 of the Act. 

E. The Obstacle Analysis 

298 In the transportation context, the primafacie obstacle analysis must commence by as-
sessing the alleged obstacle. For the Agency to conclude that an obstacle exists, it must be of more 
than minor significance to the mobility of persons with disabilities. Perfection is not the standard. 
The reference to "practicability" in the National Transportation Policy means that not every obstacle 
must be removed. Where the Agency finds that the alleged obstacle is not of sufficient significance, 
the analysis performed by the Agency is at an end, and the application should be dismissed. 

F. The Undueness Analysis 

299 Once the Agency determines that an obstacle is of sufficient significance, it must then de-
termine if it constitutes an undue obstacle to the mobility of persons with disabilities . 

300 The first stage is to determine whether the obstacle exists owing to a rationally connected 
legitimate purpose. Section 5 of the Act declares that a number of obj ectives and purposes are asso­
ciated with what is " essential to serve the transportation needs of . . .  travellers, including persons 
with disabilities" .  These obj ectives or purposes are intimately tied to the Canadian transportation 
context and are specifically crafted by Parliament as goals to be achieved by a carrier. When there is 
evidence that a carrier has pursued one or more of the purposes in s .  5 of the Act, the Agency must 
consider them to be legitimate in its analysis. This, of course, does not preclude a carrier from ad­
vancing other objectives, or the Agency from deciding whether, in the context, such obj ectives con­
stitute a legitimate purpose in a human rights analysis. Legitimate purposes contained in the Na­
tional Transportation Policy that are relevant to rail passenger transportation include: 

(a) safety obj ectives; (b) efficiency objectives; (c) the opportunity to compete; (d) 
economic viability; and (e) competitive fares. 

In pursuing the goals of safety, efficiency, economic viability, or any other legitimate purpose, ob­
stacles to the mobility of persons with disabilities may be created, knowingly or otherwise. Howev­
er, as long as these obstacles exist owing to a rationally connected legitimate purpose, the first stage 
of the undueness analysis will be satisfied. 

301 Several of the Policy's objectives involve economic considerations. With respect to the ob-
j ective of economic viability, VIA is not economically viable because it requires subsidization. In 
such a situation, the objective of economic viability must be interpreted as a policy of minimizing, 
to the extent reasonably possible, reliance on government subsidies. Where revenues do not cover a 
carrier's expenses, assuming the carrier is being operated efficiently and is maximizing passenger 
revenue, costs it would have to incur to eliminate an obstacle must be recovered by reducing other 
expenses through cutbacks in services or from the taxpayer through increased subsidies. Therefore, 
the continuing existence of obstacle

.
s due to financial cost may be rationally connected to a legiti­

mate purpose. 

302 Once a carrier has established that the obstacle is rationally connected to a legitimate pur-
pose, the Agency must, at the second stage, consider whether the continuing existence of the obsta­
cle is based on an honest and good faith belief that it is necessary for that legitimate purpose. 
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303 Finally, the third stage of the undueness analysis involves an assessment of whether the 
carrier's refusal to eliminate obstacles is reasonably necessary to achieve the legitimate purpose re­
lied upon. Whether the existence of an obstacle is reasonably necessary requires an objective as­
sessment of: (a) reasonable alternatives made available by the carrier to persons with disabilities 
affected by the obstacle; and, (b) constraints that may prevent the removal of the obstacle in ques­
tion. 

304 Where there are reasonable alternatives made available by the carrier to persons with disa-
bilities, then the third part of the undueness analysis will be satisfied and the obstacle will not be 
found to be undue . A reasonable alternative must respect the dignity of the person with disabilities. 
It may be a functional alternative, not necessarily an identical service, and the alternative need not 
be the same for all routes. There may be remedies to an obstacle found on an individual car that do 
not involve eliminating the obstacle, but rather provide an alternative which enables the obstacle to 
be circumvented. The search for reasonable alternatives will vary with the circumstances of indi­
vidual obstacle assessments. It will be for the Agency to determine what may constitute a reasona­
ble alternative in specific cases. 

305 In the present case, VIA submitted evidence that reasonable alternatives existed through its 
"network" to accommodate persons with disabilities. VIA said that its network design "includes the 
reservation system, the alternative transportation policy, ground services, special handling services, 
train accommodation, employee training and special service requests" .  Indeed, as a defence that 
could be raised by a carrier, the Canadian Human Rights Commission took the position in its fac­
tum, at para. 25, that: 

. . .  there is nothing inherently problematic with the suggestion that in some cir­
cumstances it will be appropriate . . .  to look at the respondent's entire network 
before concluding that an obstacle is "undue" .  

306 We have referred to VIA's "network" because that is the term used in s. 5 of the Act. I t  has 
been used by the parties, the Agency and the Federal Court of Appeal . However, to avoid ambigui­
ty, we would emphasize that an obstacle in the passenger equipment on one route is not circum­
vented by accessible equipment on another route. In other words, a reasonable alternative must be a 
relevant alternative for the passenger. Rail passengers may be travelling for business or pleasure. 
But practically, they intend to travel from an origin to a destination. When considering the mobility 
of persons with disabilities, it is the transportation of passengers between specific origins and desti­
nations that is considered. For instance, undue obstacles on the service between Winnipeg and Sas­
katoon are not remedied by accessible travel between Ottawa and Toronto. 

307 If there are no reasonable alternatives that enable persons with disabilities to circumvent an 
obstacle, then the Agency must continue with its analysis with respect to constraints that may stand 
in the way of removing the obstacle. 

308 Where there are structural constraints that make it impossible to remedy the obstacle, then 
the third part of the undueness analysis will be satisfied and the obstacle will not be found to be 
undue. However, where modifications are possible from an engineering perspective, then the 
Agency must continue with its analysis into the other constraints associated with such accommoda­
tion. 
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309 In VIA Rail Canada Inc v. National Transportation Agency, the Federal Court of Appeal 
referred to factors that were relevant to accommodating persons with disabilities requiring the as­
sistance of an escort, e .g . ,  availability of personnel, time required for providing assistance and abil­
ity to contract occasional workers. The factors will be dependent on the circumstances of each case. 
However, almost any accommodation can be evaluated in terms of cost, such as that associated with 
personnel or modifications to equipment. Consequently, in almost every case, the remaining con­
straint to the removal of an obstacle will be the cost involved. At this stage, the Agency must en­
gage in balancing the significance of the obstacle with the cost involved in removing the obstacle. 
Where the cost of removing the obstacle is disproportionate to the significance of the obstacle to the 
mobility of persons with disabilities, then the third part of the undueness analysis will be satisfied 
and the obstacle will not be found to be undue. 

310  The consideration of cost in human rights case law is well established. In Meiorin, 
McLachlin J. stated at para. 63 that the financial cost of the method of accommodation is a relevant 
factor. In Central Alberta Dairy Pool v. Alberta (Human Rights Commission),  [ 1 990] 2 S .C.R. 489, 
at pp. 520-2 1 ,  "financial cost" is the first factor to which Wilson J. refers as being relevant to undue 
hardship. Similarly, in Commission scolaire regionale de Chambly v. Bergevin, [ 1 994] 2 S .C.R. 
525, at p. 546, Cory J. observed: "What may be eminently reasonable in prosperous times may im­
pose an unreasonable financial burden on an employer in times of economic restraint or recession."  
Therefore, the cost required to remedy an obstacle must be considered by the Agency before it  or­
ders that the obstacle be removed. 

3 1 1  The scope of the Agency's inquiry into cost will necessarily vary with the nature of the ap­
plication. Cases under s. 1 72 have ranged from those involving a single obstacle to the present case 
in which 46 obstacles were alleged by CCD. The Agency's approach in each case must be tailored 
to meet the circumstances. In a case in which many obstacles are alleged, the difficulty of the 
Agency's work is compounded. Where a number of obstacles are involved, the Agency will have to 
consider the overall cost asso�iated with their elimination and the impact on the carrier if such cost 
is imposed. Not only will the Agency be required to consider the global cost, but it must also con­
sider whether the elimination of some obstacles may be justified in relation to the cost involved 
while the elimination of others may not. 

312 Where an applicant seeks recourse to the Agency to order the removal of an obstacle, the 
burden of funding the required modifications by the carrier, especially a subsidized carrier, may re­
sult in a finding that in all the circumstances, the obstacle cannot be said to be undue. This is not to 
say that the obstacle may not be a serious matter for persons with disabilities. However, if there is to 
be recourse in such a case, it involves a policy decision that lies with the Government and is not 
within the adjudicative role of the Agency. 

313 In summary, we can say that the human rights principles that apply in the federal transpor-
tation context are essentially the same as those applicable in other human rights cases. 

G. Analysis of the Agency's Decisions 

314  Two questions must be dealt with: the con-ectness of the Agency's assertion of jurisdiction, 
and its determination of the applicable human rights law principles in the federal transportation 
context. 

( I )  Jurisdictional Questions 
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315  CCD argued that VIA had improperly raised jurisdictional issues before this Court, be-
cause the Federal Court of Appeal found that the Agency did have jurisdiction, and VIA failed to 
cross-appeal. Rule 29(3) of the Rules of the Supreme Court of Canada, SOR2002- 1 56,  provides that 
a respondent who seeks to uphold the judgment appealed from on a ground not relied on in the rea­
sons for that judgment, may do so in its factum without applying for leave to cross-appeal. Citing 
Shell Canada Ltd. v. Canada, [ 1 999] 3 S .C.R. 6 1 6, CCD argued that Rule 29(3) did not apply in 
this case because VIA, in its jurisdictional argument, was not simply asking the Court to uphold the 
Federal Court of Appeal's judgment which remitted the matter to the Agency for redetermination. 
Rather, VIA was asking this Court to order that the CCD application be definitely dismissed. We do 
not find it necessary to decide on the application of Rule 29(3) because we find that the Agency did 
not exceed its jurisdiction. 

(a) Must an Applicant Have Actually Encountered an Undue Obstacle? 

316  There has been much debate in these proceedings over whether the Agency has jurisdiction 
where an applicant has not "actually encountered" an alleged undue obstacle. 

317  The language of s. 1 72( 1 )  of the Act indicates that Parliament intended the Agency to have 
jurisdiction where an "application" is made to it, and its inquiry is to be directed to "determine 
whether there is an undue obstacle" .  There is nothing to prevent the Agency from initiating an in­
quiry based on an application from a public interest group such as CCD and no indication that an 
applicant need have actually encountered an obstacle, as long as the alleged obstacle exists. In this 
case the Renaissance rail cars had already been acquired by VIA and the inquiry into alleged obsta­
cles in those cars was not beyond the jurisdiction of the Agency. 

(b) Does the Agency Lose Jurisdiction When its Inquiry Extends Past the 
1 20-Day Deadline in Section 29 of the Act? 

318 The breadth of the Agency's inquiry in this case was exceptionally broad. Sexton J.A. not-
ed that the language of s. 1 72 gives the Agency authority to inquire into a matter in relation to 
which a regulation could be made under s. 1 70(1 ), which includes the design, construction and 
modification of rail cars. The question is whether the type of inquiry required in this case fits within 
the Agency's jurisdiction under s. 1 72. 

319 Under s. 29 of the Act, adjudicative decisions are to be made as "expeditiously as possible" 
and within 1 20 days unless the parties consent to an extension. Therefore, VIA argued that the 
Agency was without jurisdiction under s. 1 72 to embark upon a lengthy inquiry such as this. 

320 Given the requirement in s. 29( 1 )  to make adjudicative rulings within 1 20 days, Parliament 
appears to have intended that adjudicative proceedings be more limited than when the Agency en­
gages in a general regulatory function under s. 1 70 .  Nonetheless, there is no express limitation on 
the scope or nature of an adjudicative inquiry. 

321 In Canadian National Railways Co. v. Ferroequus Railway Co. , [2002] F.C.J .  No . 762 
(QL), 2002 FCA 1 93 ,  Decary J .A. found that the 1 20-day deadline in s. 29( 1 ) was directory and not 
mandatory. We adopt his reasoning and agree that s. 29( 1 )  is directory when applied to proceedings 
under s. 1 72 of the Act. Where a relatively limited adjudicative investigation is being conducted by 
the Agency, the Agency will gear its process towards rendering a decision within 1 20 days. On the 
other hand, where an adjudicative proceeding is broad in scope and has far-reaching implications, 
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the Agency will have to adjust its process to take account of these conditions. The 1 20-day period in 
s .  29 does not preclude it from doing so or cause the Agency to lose jurisdiction if the 1 20-day pe­
riod is exceeded. Although the inquiry in this case was extensive, it was not beyond the jurisdiction 
of the Agency under s. 1 72. 

( c) Regulatory Burden 

322 VIA argues that the "onerous regulatory burden" imposed upon it in this case demonstrates 
that the Agency's adjudicative j urisdiction under s. 1 72 was not intended to apply where the impacts 
on a carrier would be broad and far-reaching. Rather, when such impacts are involved, it is the 
Agency's regulatory power under s. 1 70 that is applicable. 

323 The Agency's exercise of its regulatory power is subject to more stringent oversight than 
that of its adjudicative power. Under s. 3 6  of the Act, Governor in Council oversight of regulations 
made by the Agency under s. 1 70 is mandatory. By contrast, under s. 40 of the Act, the Governor in 
Council may on petition or of its own motion vary or rescind any decision or order made by the 
Agency under s. 1 72 .  Here the oversight by the Governor in Council is discretionary. The rationale 
for mandatory oversight of regulations developed by the Agency under s. 1 70 would appear to be 
that regulations are legislative in nature and of general application. Adjudicative decisions of the 
Agency, including those under s. 1 72, will depend on the circumstances of a specific case. 

324 We are mindful that the National Transportation Policy is to minimize the economic regu-
lation of transportation undertakings. Nevertheless, the text of the Act governs and, in the case of 
Part V, the Agency is given broad and pervasive jurisdiction. It may not have been Parliament's ex­
pectation that broad inquiries would be conducted under s. 1 72, but the words used do not preclude 
such adjudications. There are no words that suggest that adjudications, once they reach a certain 
magnitude, are beyond the Agency's jurisdiction under s. 1 72,  even though they impose a significant 
burden on the carrier. 

(d) Can the Agency Conduct a Review and Overhaul of a Carrier's Entire In-
frastructure and System of Services? 

325 VIA also argues that the Agency's adjudicative jurisdiction under s. 1 72 cannot extend to a 
review and overhaul of a carrier's entire infrastructure and system of services. We would agree, but 
that is not what happened here. CCD's request to the Agency that it enjoin VIA from acquiring the 
Renaissance cars had been dismissed at an early stage. The decision to acquire the Renaissance cars, 
no matter their advantages or disadvantages, is not under review. Moreover, unfocussed applica­
tions under s. 1 72 cannot be entertained. However, the CCD application here, while it was certainly 
broad, alleged specific obstacles in the Renaissance cars. Section 1 72 is engaged once an applica­
tion alleging specific and existing undue obstacles is filed with the Agency. 

(e) Other Jurisdictional Arguments 

326 In arguing that the Agency exceeded its jurisdiction, VIA made some arguments which we 
find are more properly considered as questions of law. For example, in its jurisdictional argument, 
VIA alleged that the Agency elevated the Rail Code's voluntary terms to de facto mandatory statu­
tory requirements. In doing so, VIA maintained that the Agency improperly evaded Cabinet ap­
proval of the Agency's regulation-making power. We find that the issue of the Agency's use of the 
Rail Code is not a jurisdictional issue but rather a legal question. Similarly, VIA argued that the 
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Agency was without jurisdiction because i t  had found obstacles to be undue without knowing the 
cost of remedying the obstacles (cost being an element of undueness). The Agency's consideration 
of economic constraints goes to whether the Agency adhered to the applicable human rights princi­
ples in the transportation context. These questions will be dealt with as questions of law. 

(2) Review of the Agency's Determination of the Human Rights Principles Applica-
ble in the Federal Transportation Context 

327 The outcome of the appeal turns on whether the Agency erred in law with respect to the 
test for determining the undueness of an obstacle. As mentioned earlier, the question at issue comes 
for the first time before this Court and consequently, the proper test has not yet been settled. We 
find that the Agency erred in law. It did not determine the correct principles and did not take into 
account the relevant considerations on material elements of the analysis. 

328 The Agency recognized that it is subject to the Charter (Preliminary Decision, at p. 3 0). It 
specifically mentioned that it is directed to apply economic and commercial principles in the execu­
tion of its mandate and, particularly, that the notion of practicability has to be taken into account 
when considering whether the needs of persons with disabilities have been accommodated. Despite 
its elaboration of some of the principles in the abstract, the analysis conducted by the Agency re­
veals that most of the applicable principles were excluded from its reasoning. 

329 The fact that the allegations in this case did not rest on obstacles actually encountered by 
persons with disabilities, and that the alleged obstacles were numerous, made the factual inquiry 
highly complex. The Agency elected to use predetermined fixed criteria when determining the ex­
istence of obstacles. For example, the Agency stated the criterion for accessibility of persons with 
disabilities was that an on-board wheelchair (as opposed to the individual's own wheelchair) 
"should only be provided as an option to those who can and wish to use it" (Preliminary Decision, at 
p. 1 9). Even if the use of predetermined fixed criteria was initially acceptable, the Agency should 
have been careful to leave itself room to re-evaluate the criteria in its undueness analysis to ensure 
that these predetermined measurements did not overtake the broader contextual inquiry that is re­
quired. Instead, at this latter stage, the Agency adhered to the predetermined fixed criteria that it had 
initially established. 

(a) Primafacie Obstacle 

330 The Agency appears to have taken a broad view of the term "obstacle" .  This view is con-
sistent with the generous approach to be taken at the initial stage of a human rights application. 
However, as discussed in the section concerning the determination of the applicable principles, an 
alleged obstacle of insufficient significance will not be considered an obstacle. Although the Agen­
cy did not formally use the expression "sufficient significance" ,  it appears to have applied such a 
nuanced standard in some instances. Five of the obstacles alleged by CCD were found not to be ob­
stacles warranting consideration at the undueness stage. Since the correctness of the legal standard 
is at issue rather than the factual determination, it is not our intention to examine the findings of the 
Agency on individual alleged obstacles. 

331 The undueness analysis is the stage where the problems arose in this case and it is not nec-
essary to dwell further on the obstacle analysis. 

(b) Undueness Analysis 
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332 Although the Agency's view of the undueness analysis captures some of the elements of 
the Meiorin framework, it overlooks material segments, namely the identification of the objective, 
the rational connection between the obstacle and the objective, the honest and good faith belief of 
the carrier, the assessment of reasonable alternatives and finally the balancing of the significance of 
the obstacle with the economic impact of the corrective measures, having regard to the objective 
pursued by the carrier. 

333 In order to explain the errors, we review the Agency's decision against the applicable prin-
ciples. 

(i) First Stage: Identifying the Legitimate Objective and the Rational 
Connection 

334 At the first stage of the analysis, the Agency must assess whether the obstacle is related to 
a legitimate purpose. 

335 What the Agency had to determine in this case is the goal that VIA was pursuing and 
whether its resistance to improving the accessibility of the Renaissance cars to persons with disabil­
ities was rationally connected to its objective. 

336 The Agency explicitly noted VIA's position that ( 1 )  it required "the Renaissance cars to 
augment its rolling stock to meet its obligations to provide an efficient, viable and effective passen­
ger rail network" ; and (2) "that the Renaissance Cars were within the capital budget . . .  only because 
they were so advantageously purchased and retrofitted. VIA did not have sufficient money to meet 
its needs for 1 24 new cars from conventional purchases in North America" (Preliminary Decision, 
at p. 32) .  

337 VIA led evidence that it  would have taken four years and some $400 million to acquire 
newly designed cars. The subsidy allocated for purchase of the rail cars was only $ 1 3 0  million. The 
Standing Committee report that VIA's network needed to be improved at the same time as it was 
found that VIA lost money "every time a train leaves the station" (p. 4) was evidence of the goals 
VIA was pursuing in purchasing the Renaissance cars. Efficiency and economic viability are objec­
tives of the National Transportation Policy under s. 5 of the Act and must be considered to be le­
gitimate. Operating within the subsidy allocated to VIA by the Government is consistent with those 
objectives. Nonetheless, the Agency does not ackriowledge that it was required to identify the goals 
pursued by VIA in purchasing the cars; nor did it make a finding of whether it accepted VIA's ar­
gument and evidence that the acquisition of the cars was rationally connected to a legitimate pur­
pose. 

338 The majority of our colleagues do not engage in an analysis of whether the· Agency con-
sidered VIA's purpose. In our view, this sidestepping of an important aspect of the Meiorin ap­
proach can have a broad impact in other human rights cases. The stage of the identification of le­
gitimate purposes and whether the continued existence of obstacles is rationally connected to that 
purpose may appear perfunctory. However, it remains an indispensable stage of the undueness 
analysis. Only when the goals are clarified is it possible to assess the rational connection and, at lat­
er stages of the analysis, to evaluate the carrier's g·ood faith belief and to conduct the appropriate 
balancing exercise. The goals pursued by VIA were the source from which the rest of the undueness 
analysis flowed . The Agency's error of law began at the first stage of the undueness analysis. 
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(ii) Second Stage: Honest and Good Faith Belief of Carrier 

339 The Agency, not having identified the goals pursued by VIA did not examine whether VIA 
acted in good faith in doing so. It is not for this Court to conduct an evaluation of the evidence. 
However, here again, it is worth noting that there was evidence on the subj ect of good faith belief. 

340 For example, VIA appears to have made a presentation to the Agency of an overview of its 
business and strategic case for the cars preceding their physical inspection on September 20, 200 1 .  
Further, as referred to above, VIA submitted evidence of its Accessibility Program and the steps it 
was taking to eliminate certain obstacles. The Agency, not having identified the good faith belief 
element of the undueness analysis, did not assess this evidence. The error of law of the Agency at 
the first stage of the undueness analysis was compounded at the second stage when it failed to iden­
tify and assess the motives pursued by VIA. 

(iii) Third Stage: Reasonably Necessary to Accomplish Purpose 

341 At the third stage, the Agency was required to consider whether the failure to eliminate ob-
stacles was reasonably necessary in view of legitimate obj ectives being pursued by VIA. This en­
tailed an analysis of reasonable alternatives and, if necessary, of constraints to eliminating the al­
leged undue obstacles. 

1 .  Reasonable Alternatives 

342 The Agency made an important statement in outlining the relevant principles of accessibil-
ity: 

Insofar as transportation service providers are aware of the needs of persons with 
disabilities and are prepared to accommodate those needs� it can be said that per­
sons with disabilities may have equivalent access to the network. Implicit in the 
use of the term "equivalent access" is the notion that, in order to provide equal 
access to persons with disabilities, transportation service providers may have to 
provide different access - more or different services, different facilities or fea­
tures, all designed to meet the needs of persons with disabilities to ensure that 
they, too, can access the network. 

(Preliminary Decision, at p. 1 9) 

343 This extract points, albeit with a different terminology, to reasonable alternatives. Howev-
er, when it came to evaluate the alternatives, the Agency failed to address how alleged undue obsta­
cles might be circumvented by network alternatives which could accommodate persons with disa­
bilities. The Agency focussed only on an centimeter-by-centimeter approach to measuring physical 
dimensions of the Renaissance cars, without regard to the possibility of accommodation through 
alternative services. 

344 In fact, the Agency, after having, in effect, said reasonable alternatives were relevant, 
eventually completely dismissed the network as part of the analysis. It focussed only on the Renais­
sance cars themselves. The basis of the Agency's rejection of the network argument was the re­
quirement that the Renaissance cars be accessible for persons using a Personal Wheelchair as pro-
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353 
vided for in the Rail Code. Therefore, it is necessary to examine the Agency's use of the Rail Code 
in this matter. 

345 No regulations have been promulgated under s. 1 70 of the Act to govern the design, con-
struction or modification of rail cars with respect to their accessibility for persons with disabilities. 
Rather than legally binding regulations, a policy choice has been made to encourage carriers to en­
hance accessibility to persons with disabilities within the federal transportation network through 
voluntary codes of practice such as the Rail Code. In its factum, the Agency states at para. 6 :  

Following a change in  government policy to  deregulation in  the mid- l 990's, all 
further regulatory work has been achieved by means of voluntary consensual 
codes of practice and currently there are four codes of practice in effect [for air­
craft, rail, ferries, and for removing communications barriers for all federal 
modes of transportation] . 

346 The Rail Code and other voluntary codes of practice cannot be elevated to the status of 
laws as if they were legally binding regulations. To do so is to improperly circumvent the policy 
choice of favouring adjudication over regulation; the Agency has been conferred the power to adju­
dicate and charged with the duty to exercise its discretion in assessing whether a given obstacle is 
undue. Applying the Rail Code as a binding instrument also sidesteps the requirement in s. 36 of the 
Act that the Minister of Transport be given notice of regulations, which the Governor in Council 
must then approve or rej ect. 

347 As Doherty J.A. of the Ontario Court of Appeal held in Ainsley Financial Corp. v. Ontario 
Securities Commission ( 1 994), 2 1  O.R. (3d) 1 04, at p. 1 09, a case dealing with a policy directive 
issued by the Ontario Securities Commission: 

Having recognized the Commission's authority to use non-statutory instruments 
to fulfil its mandate, the limits on the use of those instruments must also be 
acknowledged. A non-statutory instrument can have no effect in the face of [a] 
contradictory statutory provision or regulation: Capital Cities Communications 
Inc. , supra, at p. 629; H. Janisch, "Reregulating the Regulator: Administrative 
Structure of Securities Commissions and Ministerial Responsibility" in Special 
Lectures of the Law Society of Upper Canada: Securities Law in the Modern Fi­
nancial Marketplace ( 1 989), at p. 1 07 .  Nor can a non-statutory instrument 
pre-empt the exercise of a regulator's discretion in a particular case: Hopedale 
Developments Ltd, supra, at p. 263 . Most importantly, for present purposes, £!.. 
non-statutory instrument cannot impose mandatory requirements enforceable by 
sanction; that is, the regulator cannot issue de facto laws disguised as guidelines. 
Iacobucci J. put it this way in Pezim at p. 596:  

However, i t  is  important to note that the Commission's policy-making role 
is limited. By that I mean that their policies cannot be elevated to the status 
of law; they are not to be treated as legal pronouncements absent legal au­
thority mandating such treatment. [Emphasis added.] 

348 Upon reading the Agency's decisions in this case, despite its statement mentioning the Rail 
Code's voluntary nature, it appears that the Agency effectively applied the Rail Code as if it were a 
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regulation establishing minimum standards to be met by a rail carrier for the accessibility of rail 
cars to persons with disabilities. The Rail Code was the basis for the Agency assessing the accessi­
bility of the Renaissance cars using the standard of the "Personal Wheelchair" as defined in the Rail 
Code. In its Preliminary Decision, the Agency stated: 

In this regard, it should be noted that the Rail Code sets out minimum standards 
that the Agency expects rail carriers to meet. 

In fact, the Rail Code is the result of a consensus-building exercise, between the 
community of persons with disabilities in industry, and represents, in many ways, 
compromises to which rail carriers are expected to adhere. 

In summary, the Rail Code was not developed in isolation by the Agency; rather, 
it was the product of consultations with both the rail industry and the community 
of persons with disabilities. As such, although the Rail Code is voluntary, it is an 
important reference tool which sets out clearly defined expectations regarding 
accessibility standards to be met by rail carriers such as VIA. 

In light of the above, the Agency is of the opinion that the appropriate standard to 
be applied in its determination of whether certain features of the Renaissance 
Cars present undue obstacles to the mobility of persons using wheelchairs, is the 
Personal Wheelchair as set out in the Rail Code. 

Rather, as set out in the "framework of the decision" section of this Decision, the 
Rail Code is a voluntary guideline on minimum accessibility standard developed 
by consensus by industry and the community of persons with disabilities. In 
recognition of this, the Agency is not precluded from finding undue obstacles in 
the Renaissance cars even it if finds apparent compliance with the Code. [Em­
phasis added; pp. 20, 2 1 ,  23 , 27 and 3 1 ]  

It is apparent that the Agency's approach was that the Rail Code set minimum standards but did not 
preclude it from finding an obstacle to be undue even if the minimum standards of the Rail Code 
had been met. In other words, the Agency was of the view that it could impose a standard more de­
manding than the Rail Code but not less demanding. 

349 While some Renaissance cars were not complete or were being retrofitted by VIA, the fact 
is that they were not ordered from the manufacturer according to specifications established by VIA. 
Nonetheless, the Agency, applying the Rail Code formula, determined that they were "newly man­
ufactured and, as such, the Rail Code accessibility standards applicable are those for newly manu­
factured cars" (Preliminary Decision, at p. 3 1 ) .  

350 We have no doubt of the desirability of rail cars meeting or exceeding the Rail Code stand­
ards. However, in the absence of regulations enacted pursuant to s .  1 70,  the Agency cannot treat the 
Personal Wheelchair as a legally binding standard, because to do so results in a failure by the 
Agency to exercise the discretion vested in it when it adjudicates under s. 1 72 of the Act. 
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3 55 
351 It is apparent that the Agency did not consider alternatives that did not meet the Personal 
Wheelchair accessibility standards of the Rail Code. The Agency's show cause order in its Prelimi­
nary Decision confirms that this was the Agency's approach. Every item on the show cause order 
pertained to modifying the Renaissance rail cars to meet the Rail Code and Personal Wheelchair 
standard. While the order contained a basket clause inviting VIA to make any other submissions it 
considered relevant, the Agency's exclusive focus on modifying the rail cars in accordance with 
these requirements implied that other submissions were not invited or would not be entertained. It 
effectively adopted the Rail Code and Personal Wheelchair accessibility standard as if they were 
regulatory requirements. In doing so, the Agency failed to consider the full range of reasonable al­
ternatives offered through the network to address the obstacles identified in the Renaissance cars 
and thereby erred in law. 

2 .  Constraints 

352 At this stage, the Agency's analysis involved a balancing of the significance of the obsta-
cles to the mobility of persons with disabilities against other constraints such as structural con­
straints and the total estimated cost to remedy the obstacles, having regard to the obj ective of eco­
nomic viability. 

353 With respect to structural constraints, the Agency appears not to have been satisfied with 
evidence advanced by VIA as to practical structural problems. However, the third-party Schrum 
report filed as evidence in the Federal Court of Appeal found that " (t]he re-construction of the cars, 
as directed by the Agency, make[s] no engineering or production sense" .  Furthermore, Mr. Schrum 
stated, " I  am of the view that some of the changes may not be feasible from an engineering point of 
view" . On the issue of structural constraints, we can say no more than that the onus is on VIA to 
produce relevant evidence and that the Agency must carefully evaluate that evidence. 

354 Economic constraints were a significant issue before the Agency. The Agency did make 
certain cost findings with respect to some of the obstacles. However, its reasoning reveals a dis­
missive way of addressing the cost issue. Furthermore, the Agency did not identify its total cost es­
timate. In an undueness analysis, when cost constraints are an issue, it is an error of law for the 
Agency not to determine a total cost estimate for the corrective measures it orders. 

355 In response to the Agency's show cause order in its Preliminary Decision, VIA had pro-
vided an estimate of some $35 million as the total cost and lost revenue of completing the corrective 
measures identified in the show cause order. The Agency found this to be overstated. In particular, 
it did not accept VIA's estimate of $24.2 million in foregone passenger revenue as a result of re­
moving some seats to accommodate persons with disabilities. The Agency calculated its own range 
for this lost revenue, finding a best case scenario of approximately $700,000 and a worst case sce­
nario of some $ 1 .  7 million. The Agency also rejected VIA's estimate of the cost of implementing 
certain corrective measures finding, for example, that such cost would be incurred by VIA in mak­
ing required safety changes in any event. However, despite a number of figures and calculations by 
the Agency in respect of certain corrective measures, the Agency never provided its best estimate of 
VIA's total cost of the corrective measures it was ordering. Without a total cost estimate, the Agen­
cy could not conduct the undueness analysis required by s. 1 72 ,  that is, balancing the significance of 
the obstacles to persons with disabilities with the cost of the corrective measures, having regard to 
the objective of economic viability. 
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356 The Agency was also dismissive in its consideration of VIA's ability to fund the corrective 
measures. For example, the Agency did not consider the removal of some obstacles and the reten­
tion of others based on cost considerations. It treated VIA's resources as virtually w1limited, stating 
that costs for accessibility "should always be budgeted for" (Preliminary Decision, at p. 45) .  The 
Agency noted that "VIA receives significant funding from the Government of Canada" (p. 46) as if 
VIA was entitled to such funding as a matter of right. The Agency also disregarded funding limita­
tions when it stated that the "fundamental importance of accessible travel by rail to persons with 
disabilities cannot be set aside" in favour of reduced capital costs and flexibility in VIA's network 
(p. 46). 

357 The Agency made reference to a contingency fund for the 2003- 2007 period of some $25 
million for "unplanned events such as market downturns, potential accidents and other operational 
liabilities" (Final Decision, at p. 23) .  However, there is no indication that the fund is available for 
major reconstruction of the Renaissance cars and, in any event, without providing a cost estimate, 
the reference to the contingency fund is premature. 

358 Under s. 1 72 the Agency has the power to order a carrier to take corrective measures in re-
spect of an undue obstacle to the mobility of persons with disabilities. In cases in which the required 
funding may be significant, and, as in VIA's case, where the carrier operates on an annual deficit 
such that it is reliant on government subsidization for its ongoing operations and capital require­
ments, the Agency must be especially attentive to the cost it proposes to impose. 

359 The Agency's reasons do not demonstrate the attention that is required for a case where the 
cost of the measures is potentially very substantial. For example, the Agency made a questionable 
comparison in its Preliminary Decision (p. 46) when it compared remedying obstacles to the mobil­
ity of persons with disabilities with station upgrades and retrofitting the lounge in the Renaissance 
cars. The Agency stated that each of these expenditures "will have the effect of increasing the com­
pany's operating loss", apparently missing the fact that station and lounge upgrades are made for 
economic obj ectives, intended to yield increased revenues over time (p. 46) . 

360 In justifying its order that VIA remove seats for accessibility purposes, the Agency com-
pared this to VIA's removal of seats to provide space for coat storage: 

. . .  if VIA is prepared to remove up to 4 7 seats to accommodate passengers' coats 
and forego the revenues associated with this, it must be prepared to forego the 
revenues associated with removing up to 3 3  seats . . .  in order to implement Op­
tion 3 .  

(Final Decision, at p .  53)  

Again this was a flawed comparison. Providing space for coat storage is obviously not an objective 
of its own. It is an economic decision to maximize revenue. The revenue connected with the seats 
removed to create a coat valet will be foregone, but VIA must have determined that coat storage 
facilities were necessary in order to attract and retain passengers and maximize revenue from its 
remaining seats. Thus it does not follow, as the Agency concluded, that: 

. . .  it would appear that VIA can afford the revenue associated with one-passenger 
seat for the above-noted 1 3  or 33 economy coach cars, given that it is prepared to 
forego the revenue in respect of up to 4 7 coach seats to provide coat storage.  
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(Final Decision, at p. 53) 

361 The Agency's flawed reasoning on this point may have owed something to its process. On 
September 1 7, 2003 , the Agency wrote to VIA directing that VIA advise whether any passenger 
seats had been removed from the Renaissance cars, thereby causing an impact on VIA's passenger 
seat revenue. VIA responded in writing the following day, explaining that it had removed seats to 
install coat valets, a change that was necessary because there was no other facility appropriate for 
the storage of coats. VIA noted that the Agency had given VIA less than 26 hours to file its reply to 
the Agency's question and that "VIA Rail does not understand the context of the question:" In its 
Final Decision the Agency used the information to make the coat storage comparison. Furthermore, 
the Agency stated that VIA did not indicate "why the existing storage or even some of the 'future 
valet/storage' is not sufficient for this purpose" (p. 53) .  But the Agency had not afforded VIA an 
opportunity to explain. 

362 Once the Agency ordered corrective measures in its Final Decision, VIA says it was able to 
obtain a third-party estimate of the cost associated with these modifications. VIA claims that ob­
taining a third-party cost estimate was more feasible at this point because it pertained to a specific 
order of the Agency, rather than to an unlimited series of alternatives . Even though the order had 
narrowed the scope of the estimate, Bombardier train expert Peter Schrum stated that the directions 
of the Agency were laden with a number of complex and unknown structural, engineering, produc­
tion and timing risks, such that his cost conclusions must be qualified. 

363 The Federal Court of Appeal allowed the Schrum evidence to be added to the record. His 
report indicated that the modifications ordered by the Agency would cost some $48 million and 
possibly up to $92 million. This represented between 3 7 percent and 7 1  percent of the cost of pur­
chasing and commissioning into service the Renaissance rail cars . 

364 In its reasons, the maj ority implies the Schrum report should not have been admitted in ev-
idence in the Federal Court of Appeal . However, the admission of this evidence is not an issue be­
fore this Court. This Court should not, on its own motion, disregard filed evidence in the absence of 
argument by the parties on the issue . Both parties filed extensive evidence and conducted 
cross-examinations on affidavits. In the end, over 2000 pages of evidence were filed in the Federal 
Comi of Appeal . This is part of the record before this Court and cannot be ignored. 

365 The maj ority questions the validity of the Schrum report and says that its "untested conclu­
sions render it an inappropriate basis for interfering with the Agency's factual findings and remedial 
responses" (majority reasons at para. 242). It is not for this Court to assess and weigh the evidence. 
In any event, Mr. Schrum was cross-examined on his affidavit. Therefore, his report did not go un­
tested. Moreover, the Federal Court of Appeal used the Schrum evidence not to make a decision 
with respect to the merits, but only as a basis for remitting the matter to the Agency for its recon­
sideration. In the circumstances, that was the correct approach. Where the cost is potentially signif­
icant and where the Agency adopted a dismissive approach to cost and funding of corrective 
measures, it is apparent that relevant considerations were not taken into account. 

366 It should be for the Agency, on the basis of new evidence adduced before it (or if it con-
siders it adequate, the evidence filed in the Federal Court of Appeal) to determine the cost of the 
corrective measures and VIA's ability to fund them and to carry out the balancing exercise required 
of it at the third stage of the undueness analysis. 
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367 In the name of deference, the maj ority would cut sh01i the assessment of the Agency's de-
cisions on the basis that it applied the Meiorin principles. This is problematic for two reasons. First, 
the Agency distanced itself from these human rights principles (Preliminary Decision, at p. 36). It 
takes an overly generous recrafting of the Agency's decision to characterize it as reflecting the cor­
rect approach. Second the maj ority is not clear as to how the Meiorin principles are to be applied 
and to what extent. Tests and frameworks are created to provide guidance to decision makers in the 
exercise of their discretion. Making them ambiguous is counterproductive. 

V. Conclusion 

368 On the one hand, Parliament's intention is to deregulate, to the extent possible, transporta-
tion subject to federal jurisdiction. That is the environment in which VIA may expect to operate. On 
the other, the Agency has been given broad powers in Part V of the Act in respect of human rights 
matters. In this context, the Agency's role as an adjudicative body necessarily requires it to place 
procedural obligations on the parties participating in proceedings. The Agency must be attuned to 
the feasibility of the orders it issues to the parties and the intrusiveness of its process into the man­
agement of the carrier. In turn, the parties must respect the Agency's role and conduct themselves 
accordingly. We observe from a review of the record that VIA's conduct during the proceedings did 
not always appear to be productive. Notwithstanding the fact that a s. 1 72 application creates an 
adversarial process in which VIA, as any regulated enterprise, is entitled to vigorously defend its 
interests, VIA must recognize and respect the role of the Agency. 

369 With respect to costs, CCD is a non-profit organization that does not seek a pecuniary or 
proprietary benefit, and its application has raised important issues with a human rights dimension. 
VIA does not seek costs against CCD. 

370 For these reasons, we would dismiss this appeal without costs. The decision of the majority 
of the Federal Court of Appeal should be affirmed, and the matter remitted to the Agency for rede­
termination having regard to these reasons. 

* * * * * 

APPENDIX 

Canada Transportation Act, S.C.  1 996, c. 1 0  

National transportation policy 

5. It is hereby declared that a safe, economic, efficient and adequate net­
work of viable and effective transportation services accessible to persons with 
disabilities and that makes the best use of all available modes of transportation at 
the lowest total cost is essential to serve the transportation needs of shippers and 
travellers, including persons with disabilities, and to maintain the economic 
well-being and growth of Canada and its regions and that those objectives are 
most likely to be achieved when all carriers are able to compete, both within and 
among the various modes of transportation, under conditions ensuring that, hav­
ing due regard to national policy, to the advantages of hannonized federal and 
provincial regulatory approaches and to legal and constitutional requirements, 
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(a) the national transportation system meets the highest practicable safety 
standards, 

(b) competition and market forces are, whenever possible, the prime agents 
in providing viable and effective transportation services, 

( c) e.conomic regulation of carriers and modes of transportation occurs on­
ly in respect of those services and regions where regulation is necessary to 
serve the transportation needs of shippers and travellers and that such reg­
ulation will not unfairly limit the ability of any carrier or mode of trans­
portation to compete freely with any other carrier or mode of transporta­
tion, 

(d) transportation is recognized as a key to regional economic development 
and that commercial viability of transportation links is balanced with re­
gional economic development obj ectives so that the potential economic 
strengths of each region may be realized, 

( e) each carrier or mode of transportation, as far as is practicable, bears a 
fair proportion of the real costs of the resources, facilities and services 
provided to that carrier or mode of transportation at public expense, 

(f) each carrier or mode of transportation, as far as is practicable, receives 
fair and reasonable compensation for the resources, facilities and services 
that it is required to provide as an imposed public duty, 

(g) each carrier or mode of transportation, as far as is practicable, carries 
traffic to or from any point in Canada under fares, rates and conditions that 
do not constitute 

(i) an unfair disadvantage in respect of any such traffic beyond the dis­
advantage inherent in the location or volume of the traffic, the scale 
of operation connected with the traffic or the type of traffic or ser-
vice involved, · 

(ii) an undue obstacle to the mobility of persons, including persons with 
disabilities, 

(iii) an undue obstacle to the interchange of commodities between points 
in Canada, or 

(iv) an unreasonable discouragement to the development of primary or 
secondary industries, to export trade in or from any region of Canada 
or to the movement of commodities through Canadian ports, and 

(h) each mode of transportation is economically viable, 
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and this Act is enacted in accordance with and for the attainment of those obj ec­
tives to the extent that they fall within the purview of subject-matters under the 
legislative authority of Parliament relating to transportation. 

20. [Technical experts] The Agency may appoint and, subject to any ap­
plicable Treasury Board directive, fix the remuneration of experts or persons who 
have technical or special knowledge to assist the Agency in an advisory capacity 
in respect of any matter before the Agency. 

25. [Agency powers in general] The Agency has, with respect to all mat­
ters necessary or proper for the exercise of its jurisdiction, the attendance and 
examination of witnesses, the production and inspection of documents, the en­
forcement of its orders or regulations and the entry on and inspection of property, 
all the powers, rights and privileges that are vested in a superior court. 

29. [Time for making decisions] ( 1 )  The Agency shall make its decision in 
any proceedings before it as expeditiously as possible, but no later than one hun­
dred and twenty days after the originating documents are received, unless the 
parties agree to an extension or this Act or a regulation made under subsection 
(2) provides otherwise. 

(2) The Governor in Council may, by regulation, prescribe periods of less 
than one hundred and twenty days within which the Agency shall make its deci­
sion in respect of such classes of proceedings as are specified in the regulation. 

3 1 .  [Fact finding is conclusive] The finding or determination of the Agen­
cy on a question of fact within its jurisdiction is binding and conclusive. 

33. [Enforcement of decision or order] ( 1 )  A decision or an order of the 
Agency may be made an order of any superior court and is enforceable in the 
same manner as such an order. 
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36. [Approval of regulations required] ( 1 )  Every regulation made by the 
Agency under this Act must be made with the approval of the Governor in Coun­
cil. 

(2) The Agency shall give the Minister notice of every regulation proposed 
to be made by the Agency under this Act. 

Review and appeal 

40. The Governor in Council may, at any time, in the discretion of the 
Governor in Council, either on petition of a paiiy or an interested person or of the 
Governor in Council's own motion, vary or rescind any decision, order, rule or 
regulation of the Agency, whether the decision or order is made inter partes or 
otherwise, and whether the rule or regulation is general or limited in its scope and 
application, and any order that the Governor in Council may make to do so is 
binding on the Agency and on all parties. 

41 .  ( 1 )  An appeal lies from the Agency to the Federal Court of Appeal on a 
question of law or a question of jurisdiction on leave to appeal being obtained 
from that Court on application made within one month after the date of the deci­
sion, order, rule or regulation being appealed from, or within any further time 
that a judge of that Court under special circumstances allows, and on notice to 
the parties and the Agency, and on hearing those of them that appear and desire 
to be heard. 

Part V 

Transportation of persons with disabilities 

1 70. ( 1 )  The Agency may make regulations for the purpose of eliminating 
undue obstacles in the transportation network under the legislative authority of 
Parliament to the mobility of persons with disabilities, including regulations re­
specting 

(a) the design, construction or modification of, and the posting of signs on, 
in or around, means of transportation and related facilities and premises, 
including equipment used in them; 

( b) the training of personnel employed at or in those facilities or premises 
or by carriers; 
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(c) tariffs, rates, fares, charges and terms and conditions of carriage appli­
cable in respect of the transportation of persons with disabilities or inci­
dental services; and 

(d) the communication of information to persons with disabilities. 

171 .  The Agency and the Canadian Human Rights Commission shall coor­
dinate their activities in relation to the transportation of persons with disabilities 
in order to foster complementary policies and practices and to avoid jurisdiction­
al conflicts. 

172. ( 1 )  The Agency may, on application, inquire into a matter in relation 
to which a regulation could be made under subsection 1 70(1  ), regardless of 
whether such a regulation has been made, in order to determine whether there is 
an undue obstacle to the mobility of persons with disabilities. 

(2) Where the Agency is satisfied that regulations made under subsection 
1 70( 1 )  that are applicable in relation to a matter have been complied with or have 
not been contravened, the Agency shall determine that there is no undue obstacle 
to the mobility of persons with disabilities. 

(3) On determining that there is an undue obstacle to the mobility of per­
sons with disabilities, the Agency may require the taking of appropriate correc­
tive measures or direct that compensation be paid for any expense incurred by a 
person with a disability arising out of the undue obstacle, or both. 

Solicitors for the appellant: Baker law, Toronto. 

Solicitors for the respondent: Fasken Martineau DuMoulin, Toronto. 

Solicitor for the intervener the Canadian Transportation Agency: Canadian Transportation Agency, 
Gatineau. 

Solicitor.for the intervener the Canadian Human Rights Commission: Canadian Human Rights 
Commission, Ottawa. 

Solicitor for the intervener the Ontario Human Rights Commission: Ontario Human Rights Com­
mission, Toronto. 

Solicitor for the intervener Commission des droits de la personne et des droits de lajeunesse: 
Commission des droits de la personne et des droits de la jeunesse, Montreal. 

Solicitor/or the interveners the Manitoba Human Rights Commission and the Saskatchewan Hu­
man Rights Commission: Manitoba Human Rights Commission, Winnipeg. 
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Solicitor for the interveners Transportation Action Now, the Alliance for Equality of Blind Canadi­
ans, the Canadian Association.for Community Living and the Canadian Hard of Hearing Associa­
tion: ARCH Disability Law Centre, Toronto. 

Solicitors for the intervener the Canadian Association of Independent Living Centres: Shannon Law 
Office, Thunder Bay,- Berube & Pion, Toronto. 

Solicitor for the intervener the DisAbled Women 's Network Canada: Melina Buckley, Vancouver. 

* * * * * 

Corrigendum, released April 5 ,  2007 

Please note the following changes in paras. 369 and 370 of Council of Canadians with Disa­
bilities v. Via Rail Canada Inc. , 2007 SCC 1 5 , released March 23 , 2007. In the English version, 
these paragraphs should read: 

With respect to costs, CCD is a non-profit organization that does not seek a 
pecuniary or proprietary benefit, and its application has raised important issues 
with a human rights dimension. VIA does not seek costs against CCD. 

For these reasons, we would dismiss this appeal without costs. The deci­
sion of the maj ority of the Federal Court of Appeal should be affirmed, and the 
matter remitted to the Agency for redetermination having regard to these reasons. 

1 1 70. ( 1 )  The Agency may make regulations for the purpose of eliminating undue obstacles 
in the transportation network under the legislative authority of Parliament to the mobility of 
persons with disabilities, including regulations respecting 

(a) the design, construction or modification of, and the posting of signs on, 
in or around, means of transportation and related facilities and premises, 
including equipment used in them; 

(b) the training of personnel employed at or in those facilities or premises 
or by carriers; 

(c) tariffs, rates, fares, charges and terms and conditions of carriage appli­
cable in respect of the transportation of persons with disabilities or inci­
dental services; and 

( d) the communication of information to persons with disabilities. 
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ON APPEAL FROM THE FEDERAL COURT OF APPEAL 
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Human rights andfreedoms -- Compliance with official languages requirements -- Context -- Gov­
ernment services -- Official Languages Act -- The.first part of the order, requiring Air Canada to 
comply with the law, should only be made in exceptional circumstances which do not exist here -­
With respect to the second aspect of the order, requiring Air Canada to put a monitoring �ystem in 

place, it was too imprecise, risks ongoing litigation and court supervision in relation to whether it is 
being complied with, and is inappropriate particularly in light of the Commissioner's statutory 
powers and expertise in relation to monitoring compliance with the O.L.A. -- Appeals dismissed -­
Official Languages Act, s. 77. 

Transportation law -- Air transportation -- Liability -- Limitations on liability to air carrier -­
Montreal Convention 1 999 -- Regulation -- Federal -- Administrative sanctions -- The Convention 's 
uniform and exclusive scheme of damages liability for international air carriers does not permit an 
award of damages for breach of language rights during international carriage by air -- To hold 
otherwise would do violence to the text and purpose of the Convention, depart .from Canada 's in­
ternational obligations under it and put Canada offside a strong international consensus concern­
ing its scope and effect -- Appeals dismissed -- Convention.for the Un(fzcation of Certain Rules.for 
International Carriage by Air, s. 29. 

Appeal by Michel and Lynda Thibodeau (appellants) from a judgment of the Federal Court of Ap­
peal which set aside in part a decision from the Federal Court which awarded them damages and 
granted a structural order against Air Canada. In 2009, on three international flights operated by the 
airline and in an airport, the appellants did not receive services in the French language. They filed 
several complaints with the Office of the Commissioner of Official Languages against the airline. 
There is no dispute that the airline breached its obligations to supply services in French under s. 22 
of the Official Languages Act (O.L.A.)on the occasions giving rise to those complaints. The appel­
lants applied to the Federal Court for damages and for orders, referred to as " structural " or "institu­
tional" orders, requiring Air Canada to take steps in order to ensure future compliance with the 
O.L.A. The airline defended against the claims for damages by relying on the limitation on damages 
liability set out in the Convention for the Unification of Certain Rules for International Carriage by 
Air (Convention) . The Federal Court of Appeal set that ruling aside in part, holding that the Con­
vention precluded the damages remedy for the events that took place on board Air Canada flights 
and that a structural order was not appropriate. 

HELD: Appeals dismissed. The issue of damages sits at the intersection of Canada's domestic 
commitment to official languages and its international commitment to an exclusive and uniform 
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scheme of damages liability for international air carriers. The question thus implicates two im­
portant values .  When the Convention and O .L.A. are properly interpreted, there is no conflict be­
tween the general remedial powers under the O.L.A. and the exclusion of damages under the Con­
vention and there is no need to consider which would prevail if there were. The O .L.A. does not 
provide that damages should be granted in every case, but authorizes courts to grant "appropriate 
and just" remedies. The exclusion of a damages remedy in the context of international air travel is 
thus not a direct contradiction of the remedial power under the O .L.A. The Convention's uniform 
and exclusive scheme of damages liability for international air carriers does not permit an award of 
damages for breach of language rights during international carriage by air. To hold otherwise would 
do violence to the text and purpose of the Convention, depart from Canada's international obliga­
tions under it and put Canada off-side a strong international consensus concerning its scope and ef­
fect. The general remedial power under the O.L.A. to award appropriate and just remedies cannot -
and should not - be read as authorizing Canadian courts to depart from Canada's international obli­
gations under the Convention. The first part of the order simply requires Air Canada to comply with 
the law. Those types of orders should only be made in exceptional circumstances which do not exist 
here. With respect to the second aspect of the order, requiring Air Canada to put a monitoring sys­
tem in place, it was too imprecise, risks ongoing litigation and court supervision in relation to 
whether it is being complied with, and is inappropriate particularly in light of the Commissioner's 
statutory powers and expertise in relation to monitoring compliance with the O .L.A. 

Statutes, Regulations and Rules Cited: 

Air Canada Public Participation Act, R.S .C .  1 985 ,  c. 35 (4th Supp.) ,  s. 1 0  

Canadian Charter of Rights and Freedoms, R.S .C .  1 985 ,  App. II, No. 44, Schedule B ,  s .  1 6, s .  24( 1 )  

Carriage by Air Act, R.S .C .  1 985 ,  c .  C 26, schedule I ,  schedule III,  schedule IV, schedule V, sched­
ule VI, s. 2 

Convention for the Unification of Certain Rules for International Carriage by Air, 2242 U.N.T.S .  
3 50,  s .  3 (4), s .  1 7, s .  1 8, s. 1 9, s .  2 1 ,  s .  22, s .  26 ,  s .  29 ,  s .  49 

Convention for the Unification of Certain Rules Relating to International Carriage by Air, 1 37 
L.N.T.S .  1 1 , s. 1 7, s. 1 8, s. 1 9, s. 20, s. 22, s. 23,  s. 24, s. 25 

Convention, Supplementary to the Warsaw Convention, for the Unification of Certain Rules Relat­
ing to International Carriage by Air Performed by a Person Other than the Contracting Carrier, 500 
U.N.T. S .  3 1 ,  

Montreal Protocol No. 4 to amend the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air signed at Warsaw on 1 2  October 1 929 as amended by the Protocol 
done at The Hague on 28 September 1 955 ,  2 1 45 U.N.T.S .  36,  

Official Languages Act, R.S .C .  1 985 ,  c .  3 1  (4th Supp.), s .  2, s .  22,  arts . 49-75 ,  s .  76, s .  77,  s .  78 

Protocol to amend the Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, 478 U.N.T.S .  3 7 1 ,  

Protocol to Amend the Convention for the Unification o f  Certain Rules Relating to International 
Carriage by Air S igned at Warsaw on 1 2  October 1 929 as Amended by the Protocol Done at The 
Hague on 28 September 1 955 ,  signed at Guatemala City on 8 March 1 97 1  (not in force), 
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3ft, l 
Vienna Convention on the Law of Treaties, Can. T.S .  1 980 No. 37,  s. 3 1  

Subsequent History: 

NOTE: This document is subject to editorial revision before its reproduction in final form in the 
Canada Supreme Court Reports. 

Court Catchwords : 

Official languages -- Breach of language rights during international carriage by air -- Airline .fail­
ing to provide services in French on international flights -- Passengers applying to Federal Court 
for damages and a structural order under Official Languages Act -- Whether award of damages 
barred by limitation of damages liability set out in the Convention.for the Unification of Certain 
Rules.for International Carriage by Air ("Montreal Convention '� -- Whether structural order ap­
propriate -- Official Languages Act, R.S. C. 1985, c. 31  (4th Supp.), s. 77(4) -- Convention .for the 
Unification of Certain Rules.for International Carriage by Air, 2242 UN. TS. 350, Article 29. 

Legislation -- Interpretation -- Conflicting legislation -- Airline breaching passengers ' right to ser­
vices in French under Official Languages Act by failing to provide services in French on interna­
tional.flights -- Passengers applying to Federal Court.for damages under Official Languages Act -­
Whether award of damages barred by limitation of damages liability set out in Convention.for the 
Unification of Certain Rules.for International Carriage by A ir ("Montreal Convention ") -- Whether 
Official Languages Act and Montreal Convention conflict or overlap -- Official Languages Act, 
R.S. C. 1 985, c. 3 1  (4th Supp.), s. 77(4) -- Convention/or the Un(fication of Certain Rules for Inter­
national Carriage by Air, 2242 UN. TS. 350, Article 29. 

Court Summary: 

In 2009, on three international flights operated by the airline and in an airport, the passengers did 
not receive services in the French language.  They filed several complaints with the Office of the 
Commissioner of Official Languages against the airline, four of which were upheld. There is no 
dispute that the airline breached its obligations to supply services in French under s. 22 of the Offi­
cial Languages Act (the "OLA ") on the occasions giving rise to those four complaints. The passen­
gers applied to the Federal Court under s. 77 of the OLA for damages and for structural orders in 
relation to the airline's breaches of their right to services in French. The airline defended against the 
claims for damages by relying on the limitation on damages liability set out in the Convention.for 
the Unification o.f Certain Rules.for International Carriage by Air (the "Montreal Convention"), 
which restricts the types and the amount of claims for damages that may be made against interna­
tional air carriers. The Federal Court found that the passengers were entitled to both damages and a 
structural order, holding that although there was a conflict between the limitation on damages in the 
Montreal Convention and the power under the OLA to award damages, the latter prevailed. The 
Federal Court of Appeal set aside the award of damages for the three complaints about events that 
took place on board the flights as well as the structural order. It held that the Montreal Convention 
precluded the damages remedy and that a structural order was not appropriate. 

Held (Abella and Wagner JJ. dissenting) : The appeals should be dismissed. 

Per McLachlin C.J .  and LeBel, Rothstein, Cromwell and Karakatsanis JJ . :  The Montreal Conven­
tion's uniform and exclusive scheme of damages liability for international air carriers does not per­
mit an award of damages for breach of language rights during international carriage by air. To hold 
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otherwise would do violence to the text and purpose of the Montreal Convention, depart from Can­
ada's international obligations under it and put Canada off-side a strong international consensus 
concerning its scope and effect. The general remedial power under the OLA to award appropriate 
and just remedies cannot -- and should not -- be read as authorizing Canadian courts to depart from 
Canada's international obligations under the Montreal Convention .  

The claims before this Court fall squarely within the exclusion established by the Montreal Conven­
tion. The key provision at the core of the Montreal Convention's exclusive set of rules for liability is 
Article 29. This provision makes clear that the Montreal Convention provides the exclusive re­
course against airlines for various types of claims arising in the course of international carriage by 
air. Article 29 establishes that in relation to claims falling within the scope of the Montreal Conven­
tion, "any action for damages, however founded" may only be brought "subject to the conditions 
and such limits of liability as are set out in this Convention" . Articles 1 7  to 1 9  of the Montreal 
Convention establish that the carrier is liable for damage sustained: in case of an accident causing 
the death or bodily injury of a passenger on board the aircraft or in the course of embarking or dis­
embarking (Article 1 7) ;  in case of destruction or loss of, or of damage to, baggage while in the 
charge of the carrier (Article 1 7) ;  in the event of the destruction or loss of, or damage to, cargo dur­
ing carriage (Article 1 8) ;  and for damage occasioned by delay (Article 1 9) .  

Two of the main purposes of the Montreal Convention are to  achieve a uniform set of rules govern­
ing damages liability of international air carriers and to provide limitation of carrier liability. These 
purposes can only be achieved by the Montreal Convention if it provides the exclusive set of rules 
in relation to the matters that it covers. The Montreal Convention does not deal with all aspects of 
international carriage by air, but within the scope of the matters which it does address, it is exclu­
sive in that it bars resort to other bases for liability in those areas. The Montreal Convention's text 
and purpose as well as a strong current of jurisprudence make it clear that the exclusivity of the lia­
bility scheme established under the Montreal Convention extends at least to excluding actions aris­
ing from injuries suffered by passengers during flight or embarkation and debarkation when those 
actions do not otherwise fall within the scheme of permitted claims. 

The passengers' argument that the Montreal Convention does not limit claims for damages sought in 
relation to public law claims or breaches of quasi-constitutional statutes has no support in the text or 
purpose of the Montreal Convention or in the international jurisprudence. The limitation in Article 
29 of the Montreal Convention applies to "any action" in the carriage of passengers, baggage or 
cargo, "for damages, however founded, whether under this Convention or in contract or in tort or 
otherwise" .  There is no hint in this language that there is any intention to exempt any "action for 
damages" in the carriage of passengers, baggage or cargo depending on its legal foundation, such as 
when a plaintiff brings forward a statutory monetary claim of a public law nature based on the 
breach of quasi-constitutional rights. The passengers' claims are an "action for damages" within the 
meaning of Article 29, as they claim damages for injuries, namely moral prejudice, pain and suffer­
ing and loss of enjoyment of their vacation, suffered in the course of an international flight. Permit­
ting an action in damages to compensate for moral prejudice, pain and suffering and loss of enjoy­
ment of a passenger's vacation that does not otherwise fulfill the conditions of Article 1 7  of the 
Montreal Convention (because the action does not relate to death or bodily injury) would fly in the 
face of Article 29. It would also undermine one of the main purposes of the Montreal Convention, 
which is to bring uniformity across jurisdictions to the types and upper limits of claims for damages 
that may be made against international carriers for damages sustained in the course of carriage of 
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passengers, baggage and cargo . The application of the Montreal Convention focuses on the factual 
circumstances surrounding the monetary claim, not the legal foundation of it. 

The passengers' argument that the subst�ntive scope of the Montreal Convention does not extend to 
barring claims for "standardized damages" and that their claims are of that nature must also be re­
j ected. Even if this Comt were to adopt the distinction between "individual damages" and "stand­
ardized damages" relied on in jurisprudence from the European Court of Justice, the dan1ages 
sought by the passengers in this case were for damages on an individual basis, as they were geared 
to and depended upon the impact on the passengers of the particular breaches. 

The passengers' submission that, even if their claims fall within the substantive scope of the Mon­
treal Convention, they fall outside its temporal scope for cases involving personal injuries since the 
assignments of non-bilingual flight attendants on the relevant flights were decisions made long be­
fore the embarkation process is not well founded. The passengers were clearly within the temporal 
limits of the Montreal Convention when they suffered the breach of their language rights. Courts 
must focus their application of the exclusivity principle on the location or activity of the passenger 
when the accident or occurrence directly causing the particular injury giving rise to the claim oc­
curred, not on some antecedent fault. 

When the OLA and the Montreal Convention are properly interpreted, there is no conflict between 
the general remedial powers under the OLA and the exclusion of damages under the Montreal Con­
vention and, therefore, there is no need to consider which would prevail if there were. Courts pre­
sume that legislation passed by Parliament does not contain contradictions or inconsistencies and 
only find that they exist when provisions are so inconsistent that they are incapable of standing to­
gether. Even when provisions overlap in the sense that they address aspects of the same subject, 
they are interpreted so as to avoid conflict wherever this is possible. The provisions in issue here 
overlap but do not conflict. They have markedly different purposes and touch on distinct subject 
matters. The remedial provisions of the OLA are part of a larger scheme of obligations and mecha­
nisms the obj ect of which is to preserve and strengthen the vitality of Canada's official languages in 
our federal institutions. The Montreal Convention, in contrast, is part of an internationally agreed 
upon uniform and exclusive scheme addressing the damages claims in the field of international car­
riage by air. The remedial provisions in the OLA cannot be understood to be an exhaustive code that 
requires damages to be available in all settings and without regard to all other relevant laws. The 
OLA does not provide that damages should be granted in every case, but authorizes courts to grant 
"appropriate and just" remedies. The power to grant an "appropriate and just" remedy may e·asily be 
reconciled with the specific and limited exclusion of damages in the context of international air 
travel. A remedy is not "appropriate and just" if awarding it would constitute a breach of Canada's 
international obligations under the Montreal Convention. Accordingly, in fashioning an appropriate 
and just remedy under the OLA in a case of international carriage by air, the Federal Court must ap­
ply the limitation on damages set out in Article 29 of the Montreal Convention. 

The passengers' submission that the quasi-constitutional status of the OLA prevents a harmonious 
interpretation of s. 77(4) of the OLA and of Article 29 of the Montreal Convention must be rej ected. 
Section 77( 4) of the OLA, which confers a wide remedial authority, is certainly part of a qua­
si-constitutional statutory scheme designed to both reflect and actualize the equality of status of 
English and French as the official languages of Canada and the equal rights and privileges as to 
their use in the institutions of Parliament and government of Canada as declared in s .  1 6( 1 )  of the 
Canadian Charter of Rights and Freedoms, and it should be interpreted generously to achieve its 
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purpose. These factors, however, do not alter the correct approach to statutory interpretation which 
requires that the words of a statute be read in their entire context and in their grammatical and ordi­
nary sense harmoniously with the scheme and object of the statute and the intention of Parliament. 
The OLA , read in its full context, demonstrates that Parliament did not intend to prevent s .  77(4) 
from being read harmoniously with Canada's international obligations given effect by another fed­
eral statute .  The proposition that Parliament, through s. 77(4), intended that courts should be able to 
grant damages even though doing so would be in violation of Canada's international undertakings as 
incorporated into federal statute law runs afoul of the principle of interpretation that Parliament is 
presumed not to intend to legislate in breach of Canada's international law obligations. Section 
77(4) should be understood as having been enacted into an existing legal framework which includes 
statutory limits, procedural requirements and a background of general legal principles -- including 
Canada's international undertakings incorporated into Canadian statute law -- which guide the court 
in deciding what remedy is "appropriate and just" .  

The Federal Court o f  Appeal was correct to set aside the structural order. Structural orders are 
treated with special care because of two potential and related problems: first, insufficient clarity, 
which in turn may result in the second, namely the need for ongoing judicial supervision. Orders 
must be sufficiently clear so that they give the parties bound by them fair guidance on what must be 
done to comply and to prevent a potentially endless round of further applications to determine 
whether the parties have complied. Ongoing judicial supervision will be appropriate in some cases, 
but absent compelling circumstances, the courts generally should not make orders that have the al­
most inevitable effect of creating ongoing litigation about whether the order is being complied with. 
In this case, the order is too imprecise, risks ongoing litigation and court supervision in relation to 
whether it is being complied with, and is inappropriate particularly in light of the Commissioner's 
statutory powers and expertise in relation to monitoring compliance with the OLA. 

PerAbella and Wagner JJ. (dissenting) : The Montreal Convention does not bar a damage award for 
breach of language rights during international carriage by air. 

The T's seek damages for violations of a statute that reifies constitutionally protected rights. The 
Montreal Convention shbuld be interpreted in a way that is respectful of the protections given to 
fundamental rights, including language rights, in domestic legislation. There is no evidence in the 
Parliamentary record or the legislative history of the Convention to suggest that Canada, as a state 
party, intended to extinguish domestic language rights protection by ratifying or implementing the 
Montreal Convention.  Given the significance of the rights protected by the Official Languages Act 
and their constitutional and historic antecedents, the Montreal Convention ought to be interpreted in 
a way that respects Canada's express commitment to these fundamental rights, rather than as re­
flecting an intention to subvert them. This Court has often said that domestic law should be gener­
ously interpreted in alignment with international law and its human rights values. It has never said 
that international law should be interpreted in a way that diminishes human rights protected by do­
mestic law. 

The process of treaty interpretation is a process of discernment. The literal meaning of the words is 
rarely reliably able to yield a clear and unequivocal answer. The intention of state parties must 
therefore be discerned by using a good faith approach not only to the words at issue, but also to the 
context, history, obj ect and purpose of the treaty as a whole. In this case, this exercise leads to the 
conclusion that Article 29 of the Montreal Convention does not exclusively govern the universe of 
damages for which carriers are liable during international carriage by air. The first words of Article 
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3 7 (  
29 are words that restrict its scope by declaring that any action for damages " in the carriage of pas­
sengers, baggage and cargo" must be brought subject to the conditions set out in the Montreal Con­
vention. The phrase that immediately follows -- "however founded, whether under this Convention 
or in contract or in tort or otherwise" -- is a clause dependant for its meaning on the preceding 
opening words; thus, "action" refers only to an action for damages "in the carriage of passengers, 
baggage and cargo".  It is, therefore, only an action for damages incurred "in the carriage of passen­
gers, baggage and cargo" that must be brought "subject to the conditions and such limits of liability 
as are set out" in the Montreal Convention. 

Other provisions of the Montreal Convention, and, in particular, of Chapter III in which Article 29 
is found, provide interpretive assistance to assess the meaning of an action for damages "in the car­
riage of passengers, baggage and cargo" .  Chapter III sets out the limited liability of carriers in the 
carriage of passengers, baggage and cargo. Articles 1 7, 1 8  and 1 9  refer to death or bodily injury of a 
passenger, destruction or loss of, or damage to, baggage, destruction or loss of, or damage to, cargo, 
and delay in the carriage of persons, baggage or cargo. Together with Article 29, these provisions 
confirm that the Montreal Convention exclusively governs only actions for damages in respect of 
these subjects. 

The predecessor Warsaw Convention came into being in 1 929 to assist the fledgling airline industry 
take flight. At that time, aviation technology was in its initial stages. Accidents were common, and 
many pilots and passengers were injured or died as a result. The relative frequency of accidents ex­
posed carriers to unpredictable and significant losses. This made it difficult to secure investment 
capital or insurance protection. Airlines responded by requiring passengers to sign waivers relieving 
carriers of any and all liability in the event of an injury. When accidents happened, those passengers 
were left with no remedy for their injuries or losses. As safety in the industry improved, govern­
ments turned their attention from protecting the financial viability of airlines to introducing a more 
passenger-friendly legal regime. The focus tilted towards increasing the exceptionally low limits on 
carrier liability established in the Warsaw Convention and states subsequently signed on to different 
international efforts to expand carrier liability. 

Notwithstanding the increasing recognition that compensation for passengers was too low, a single 
international instrument increasing ceilings on carrier liability proved elusive. Out of concern that 
this fractured response could lead to the demise of a unified system of international air law, the in­
dustry took action. The Montreal Agreement of 1 966, a private arrangement between airlines, in­
creased carrier liability under the Warsaw Convention for personal injury. 

Having been "upstaged" by industry initiatives to address the low ceilings on carrier liability, States 
began to work towards updating the Warsaw Convention. The Montreal Convention came into be­
ing in 1 999, adopting a two-tier liability scheme for passenger injury or death. The Montreal Con­
vention sought to replace the patchwork system that had attempted to expand the limits on liability 
set by the Warsaw Convention in 1 929.  The drafters of the Montreal Convention continued to 
maintain a uniform liability scheme, as had the Warsaw Convention, but while the primary goal of 
the Warsaw Convention had been to limit the liability of carriers in order to foster the growth of the 
nascent commercial aviation industry, the state parties to the Montreal Convention were more fo­
cused on the importance of ensuring protection of the interests of consumers in international car­
riage by air and the need for equitable compensation based on the principle of restitution. 

Interpreting Article 29 of the Montreal Convention in a way that narrows protection for consumers 
and expands it for carriers, is therefore both counter-intuitive and historically anomalous. At no 
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time was there ever any suggestion that the new Convention was designed to reduce the ability of 
passengers to sue carriers . 

The absence of any reference in the Parliamentary record to the changes in language between the 
Warsaw Convention and the Montreal Convention is also revealing. Dramatic changes in law tend 
to attract dramatic reactions. This purported change attracted none. The most logical explanation for 
the silence, therefore, is that there was no change in law. In fact, it is hard to imagine such a drastic 
domestic intrusion without either express language or Parliamentary disclosure. The silence about 
such consequences suggests that no such consequence was either contemplated or intended. 

The meaning of Article 29, considered in context and in light of the obj ect and purpose of the Mon­
treal Convention, therefore, points to a limited scope of exclusivity, and should be interpreted as 
directing that the Montreal Convention governs only those actions brought for damages incurred 
" [i]n the carriage of passengers, baggage and cargo", namely, actions covered by Articles 1 7, 1 8  and 
1 9 . 

The T's action for damages does not fall within the actions covered by Articles 1 7, 1 8  and 1 9  of the 
Montreal Convention. The language of Article 1 7( 1 )  makes it clear that the provision does not apply 
to all events that take place on board an aircraft or in the course of the operations of embarking or 
disembarking. Rather, Article 1 7( 1 )  imposes the requirements that: ( 1 )  there must have been an ac­
cident; (2) which caused; (3 ) death or bodily injury; ( 4) while the passenger was on board the air­
craft or was in the course of embarking or disembarking. In this case, there is no complaint of an 
accident. That is dispositive since Article 1 7( 1 )  talks of "death or bodily injury" caused by an acci­
dent. The T's have not suffered any bodily injury. The fact that the breaches of their language rights 
occurred on board the aircraft is irrelevant since those circumstances are only pertinent if there was 
an accident. 

The appeals should be allowed with respect to the claims for damages and the damages awarded by 
the application judge should be restored. 
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· 

CROMWELL J. :--

Introduction 

1 Air Canada failed to provide services in French on some international flights as it was obliged 
to do under the Official Languages Act, R.S .C.  1 985 ,  c. 3 1  (4th Supp.)  (the " OLA ") .  Two passen­
gers, the appellants Michel and Lynda Thibodeau, applied to the Federal Court for damages and for 
orders, referred to as "structural" or "institutional" orders, requiring Air Canada to take steps in or­
der to ensure future compliance with the OLA . The airline defended against the claims for damages 
by relying on the limitation on damages liability set out in the Convention for the Unification of 
Certain Rules for International Carriage by A ir, 2242 U.N.T.S .  350  (the "Montreal Convention"), 
which is part of Canadian federal law by virtue of the Carriage by A ir Act, R.S .C. 1 985 ,  c .  C-26, a 
federal statute. 

2 The Federal Court rej ected Air Canada's defence, awarded damages and granted a structural 
order (20 1 1 FC 876, [20 1 3] 2 F .C.R. 83) .  However, the Federal Court of Appeal set that ruling 
aside in part, holding that the Montreal Convention precluded the damages remedy for the events 
that took place on board Air Canada flights and that a structural order was not appropriate (20 1 2  
FCA 246, [20 1 3] 2 F.C.R. 1 55) .  The main issue on the further appeal to this Court is whether the 
Federal Court of Appeal erred in these conclusions. 

3 The issue .of damages sits at the intersection of Canada's domestic commitment to official 
languages and its international commitment to an exclusive and uniform scheme of damages liabil­
ity for international air carriers. The question thus implicates two important values. 

4 On one hand, we have Canada's duty to comply with its international undertaking, by its rati-
fication of the Montreal Convention and its adoption of the Montreal Convention into domestic law, 
to establish and give effect to limitations on liability for international air carriers. Air Canada main­
tains that upholding a damages remedy against the airline would be inconsistent with this important 
international undertaking. On the other hand, we have Canada's foundational commitment to the 
equality of the French and English languages, a commitment reflected, among other places, in s .  1 6  
of the Canadian Charter of Rights and Freedoms and in the OLA. These language rights are "basic 
to the continued viability of [this] nation" : R. v. Mercure, [ 1 988] 1 S .C.R. 234, at p. 269, per La 
Forest J. The appellants say that a damages remedy must be available for breach of language rights 
in order to fulfill the purposes of the OLA . 

5 This appeal requires us to resolve this tension by interpreting the OLA and the Montreal 
Convention in accordance with their text and purpose. As I see it, when they are properly interpret­
ed, there is no conflict between the general remedial powers under the OLA and the exclusion of 
damages under the Montreal Convention and there is no need to consider which would prevail if 
there were. 
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6 The Montreal Convention's uniform and exclusive scheme of damages liability for interna-
tional air carriers does not permit an award of damages for breach of language rights during interna­
tional carriage by air. To hold otherwise would do violence to the text and purpose of the Montreal 
Convention, depart from Canada's international obligations under it and put Canada off-side a 
strong international consensus concerning its scope and effect. The general remedial power under 
the OLA to award appropriate and just remedies cannot -- and should not -- be read as authorizing 
Canadian courts to depart from Canada's international obligations under the Montreal Convention. 

7 I also conclude that the Federal Court of Appeal was correct to set aside the structural order 
as it was impermissibly vague and unclear. 

8 I would therefore dismiss the appeals .  

Facts and Proceedings 

The Official Languages Act 

9 The OLA is a federal statute whose purposes include ensuring respect for English and French 
as the official languages of Canada and the equality of status and equal rights and privileges as to 
their use in all federal institutions :  s. 2(a). The OLA also seeks to support the development of Eng­
lish and French linguistic minority communities and, as well, sets out the powers, duties and func­
tions of federal institutions with respect to official languages: s. 2( b) and ( c ) . 

1 0  Parts I to VI of the OLA set out various language rights in a number of settings : the pro-
ceedings of Parliament, legislative and other instruments, the administration of justice, communica­
tions with the public and the workplace. Parts VII and VIII of the OLA set out duties and responsi­
bilities with respect to enhancing the vitality of English and French linguistic minorities and foster­
ing the full recognition and use of both English and French in Canadian society. Part IX establishes 
the Office of the Commissioner of Official Languages and sets out the Commissioner's duties and 
powers. These include the duty to undertake investigations, to make recommendations and to report. 

1 1  Part X provides for court remedies and includes provision for a person who has made a 
complaint to the Commissioner in relation to certain parts of the OLA to apply to the Federal Court 
for a remedy: s. 77( 1 ) .  The court is empowered, if it finds that a federal institution has failed to 
comply with the OLA, to award "such remedy as it considers appropriate and just in the circum­
stances " :  s. 77(4). 

12 As the Court has observed on a number of occasions, the OLA has a special status : " . . .  it be-
longs to that privileged category of quasi-constitutional legislation which reflects 'certain basic 
goals of our society' and must be so interpreted 'as to advance the broad policy considerations un­
derlying it"' (Lavigne v. Canada (Office of the Commissioner of Official Languages) , 2002 SCC 53 ,  
[2002] 2 S .C.R. 773 , at para. 23 ,  quoting Canada (Attorney General) v. Viola, [ 1 99 1 ]  1 F .C .  373 
(C.A.), at p. 3 86). 

13 Air Canada and its affiliate Jazz are subject to the OLA : see Air Canada Public Participa-
tion Act, R.S.C.  1 985 ,  c .  35  (4th Supp.), s. 1 0 . (For convenience, I will refer to either or both of 
them as "Air Canada" in these reasons.) The OLA requires Air Canada to supply services in French 
or English where there is " significant demand" for them: see s .  22(b). 

The Montreal Convention 



Page 1 5  

37� 
14 The Montreal Convention, which is part of Canadian federal law by virtue of the Carriage 
by Air Act, restricts the types and the amount of claims for damages that may be made against in­
ternational air carriers. It permits claims for death or bodily injury, destruction, damage or loss of 
baggage and cargo and for delay: Articles 1 7  to 1 9. It bars all other actions for damages, however 
founded, in the carriage of passengers, baggage and cargo : Article 29.  The Thibodeaus' claims for 
damages under the OLA are clearly not within the types of permitted claims for death or bodily in­
jury, destruction, damage or loss of baggage and cargo or for delay. The Thibodeaus submit, how­
ever, that their claims are not barred by the Montreal Convention.  

The Complaints 

15  On three international flights on Air Canada and in an airport, over the course of roughly 
four months in 2009, Mr. and Ms. Thibodeau did not receive services in the French language. On 
some flights, there was no flight attendant able to provide services in French and in some cases 
passenger announcements on board and in the terminal were made only in English. 

16 On January 23,  2009, while on board a flight from Toronto to Atlanta, Georgia, Mr. and Ms. 
Thibodeau did not receive services in French because there was no bilingual flight attendant on the 
aircraft. A few days later, coming back from Atlanta, there was no French announcement made by 
the pilot or translation of it. On May 1 2, 2009, the Thibodeaus again did not receive services in 
French, this time on a flight from Charlotte, North Carolina, to Toronto. Upon arrival in Toronto, an 
announcement concerning baggage collection was made only in English. 

1 7  There is no longer any dispute that Air Canada breached its obligations under s. 22 of the 
OLA on these occasions. 

18 Mr. and Ms. Thibodeau filed eight complaints with the Office of the Commissioner of Offi-
cial Languages: four complaints related to the breaches described above and four related to other 
incidents during those two trips .  These latter complaints were however rejected by the Commis­
sioner (and later by the application judge) and only the four complaints that were upheld by the 
Commissioner were subsequently upheld by the application judge: application judge's reasons, at 
para. 30 .  

19  In  response to  the Commissioner's investigation of the Thibodeaus' complaints, Air Canada 
put in place remedial measures to improve its capacity to offer bilingual services. These measures 
led the Commissioner to close its files pertaining to the four complaints that he had found to be es­
tablished. 

20 The Commissioner also undertook an audit of the bilingual services offered by Air Canada 
to its passengers and released its report in September 20 1 1 ,  after the Federal Court rendered its de­
cision in the present case (Audit of Service Delivery in English and French to Air Canada Passen­
gers: Final Repor( (20 1 1 )) .  The Commissioner made 1 2  recommendations to Air Canada in this au­
dit, recommendations to which the latter responded by suggesting measures and deadlines to im­
plement said measures. The Commissioner declared himself satisfied with Air Canada's proposed 
solutions for 1 1  of the recommendations, and partly satisfied with the answer provided for the re­
maining recommendation, which I should say is not relevant for the outcome of this appeal . (I note 
that the reliance of the Federal Court of Appeal on this subsequently acquired repo1i was objected to 
by the Commissioner. I refer to this audit here simply to complete the factual background of this 
case and not in relation to the specific issues I will later decide in these reasons.) 
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Proceedings in the Federal Courts 

21  As outlined earlier, under s .  77 of the OLA, a person who has complained to the Commis-
sioner under various provisions, including in relation to failure to provide services to the public in 
both official languages, may apply to the Federal Court of Canada for a remedy. If the court con­
cludes that a federal institution has failed to comply with the OLA, the court may grant such remedy 
as it considers appropriate and just in the circumstances. 

22 The Thibodeaus applied to the Federal Court for remedies in relation to Air Canada's 
breaches of their right to services in French. They requested that the comi make "institutional orders 
against Air Canada and . . .  order it to pay punitive and exemplary damages" ,  as well as damages for 
the violation of their language rights: application judge's reasons, at para. 43 . 

23 Air Canada's position was that damages for breach of the OLA are not permitted under the 
Montreal Convention and that the Thibodeaus' claims for damages were therefore precluded be­
cause they arose out of injury suffered in the course of international flights governed by the Mon­
treal Convention. 

Federal Court, Bedard J. 

24 The Federal Court found that the Thibodeaus were entitled to both damages and a structural 
order. The judge concluded that there was a conflict between the limitation on damages in the Mon­
treal Convention and the power under the OLA to award damages. As she put it, 1 1  . . .  in interpreting 
the Montreal Convention as allowing compensation on the basis of a cause of action which is not 
contemplated by the Convention, I would depart from the Canadian and international case law" : 
para. 77. She concluded, however, that the power to award damages under the OLA prevailed over 
the Montreal Convention in the face of this conflict: paras. 8 1 -83 .  She therefore ordered Air Canada 
to pay $6,000 in damages to each of the Thibodeaus ($ 1 ,500 per incident) in order to compensate 
them for the harm they suffered (moral prejudice, pain and suffering and loss of enjoyment of their 
vacation), to recognize the importance of the rights at issue and to deter future breaches : paras . 
88-90. 

25 Bedard J. then analyzed the evidence supporting the Thibodeaus' claim for a structural order 
and concluded that there was a "systemic problem at Air Canada" ,  in the sense that violations of its 
linguistic obligations were not "isolated problems that [were] out of [its] control " :  para. 1 53 .  She 
therefore ordered the airline to put in place within the next six months a monitoring process that 
would "quickly identify, document and quantify potential violations of its language duties" :  applica­
tion judge's reasons, at p. 1 53 .  

Federal Court of  Appeal, Trudel J.A., Pelletier and Gauthier JJ.A., Concurring 

26 Air Canada appealed these conclusions and, on September 25,  20 1 2, the Federal Court of 
Appeal allowed the appeal and set aside the award of damages for the three complaints about events 
that took place on board Air Canada flights (the claim for damages related to the announcement 
concerning baggage collection at the Toronto Airport was not appealed: Air Canada factum, para. 
29) and the structural order. The court agreed with the judge at first instance that the Montreal 
Convention would bar the Thibodeaus' claims for damages unless the broad remedial power under 
the OLA prevails over that bar: paras. 20-22. The court, however, found that there was no conflict 
between the two regimes:  in deciding whether a remedy is "appropriate and just" under the OLA, the 
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court must take into account the fact that damages are not permitted in the circumstances to which 
the Montreal Convention applies: para. 43 . 

27 With respect to the structural order, the Federal Court of Appeal concluded it was not ap­
propriate in the circumstances of this case because the evidence was insufficient and because the 
order was too vague to be properly enforced: paras. 74-76. 

28 This Court granted Mr. and Ms. Thibodeau leave to appeal and, by the same judgment, gave 
appellant status to the Commissioner of Official Languages of Canada. I will refer to them collec­
tively as the appellants. 

Analysis 

Does the Montreal Convention Purport to Exclude Monetary Damages Under the Official Lan­
guages Act? 

The Appellants' Submissions 

29 The appellants make three principal submissions in support of their position that the Mon-
treal Convention does not purport to exclude a damages remedy under the OLA : 

1 .  The Montreal Convention applies only to private law claims, not statutory 
claims in relation to fundamental rights such as language rights. 

2 .  The Montreal Convention only limits "individual" damage awards, not 
remedies for "standardized" damages. 

3 .  The appellants' claims do not fall within the temporal scope o f  the Montre­
al Convention's limitation of claims. 

30 Both the Federal Court and the Federal Court of Appeal were of the view that the Montreal 
Convention purports to exclude a claim for damages under the OLA and I agree with them. In my 
view, the appellants' submissions to the contrary are based on a misconception of the purpose and 
structure of the Montreal Convention and a misreading of its text. Before turning in more detail to 
each of the appellants' main submissions, I will set out briefly some important interpretative consid­
erations in relation to the Montreal Convention.  

Interpreting the MontrealConvention 

Overview 

3 1  The Montreal Convention was adopted in 1 999 in Montreal and applies to all international 
carriage by aircraft of persons, baggage or cargo. It was the successor to the Convention for the 
Un(fication of Certain Rules Relating to International Carriage by Air, 1 37 L.N.T.S 1 1  (the " War­
saw Convention") and its purpose was "to modernize and consolidate the Warsaw Convention and 
related instruments" :  preamble of the Montreal Convention. To understand the purposes of the 
Montreal Convention, we therefore must go back to its predecessor, the Warsaw Convention, signed 
at Warsaw on October 1 2, 1 929, as set out at Sch. I of the Carriage by Air Act (as amended at The 
Hague in 1 955 ,  as set out at Sch. III). The purposes of the Warsaw Convention and of the Montreal 
Convention were the same and decisions and commentary respecting the Warsaw Convention are 
therefore helpful in understanding those purposes: Stott v. Thomas Cook Tour Operators Ltd. , 
[20 1 4] UKSC 1 5, [20 1 4] 2 W.L.R. 52 1 ,  at paras. 24-25 ;  P .  S .  Dempsey, Aviation Liability Law (2nd 
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3�1 
ed. 20 1 3), at p. 304; P. S .  Dempsey and M. Milde, International A ir Carrier Liability: The Montreal 
Convention of 1 999 (2005), at p. 7. 

32 There were a number of attempts to revise the Warsaw Convention, leading ultimately to the 
Montreal Convention with which we are directly concerned here: see, e .g. ,  Montreal Protocol No. 4 
to amend the Convention for the Un{fication of Certain Rules Relating to International Carriage by 
Air signed at Warsaw on 12  October 1929 as amended by the Protocol done at The Hague on 28 
September 1955, 2 145 U.N.T.S .  3 6, as set out at Sch. IV of the Carriage by Air Act. For a compre­
hensive overview of these modifications which led to the Montreal Convention, see J. D. McClean 
et al . ,  eds . ,  Shawcross and Beaumont: Air Law (loose-leaf), at pp. VII- 1 03 to VII- 1 65 .  The Montre­
al Convention resulted from the work of delegates of approximately 1 20 states meeting in Montreal 
in 1 999: L. Weber and A. Jakob, "The Modernization of the Warsaw System: The Montreal Con­
vention of 1 999" ( 1 999), 24 Ann. Air & Sp. L. 333 ,  at pp. 334-35 ;  Dempsey, at p. 336 ;  Dempsey 
and Milde, at pp. 36-4 1 .  

33 The Montreal Convention was ratified by Canada in 2002 and it came into force in 2003 . It 
is part of Canadian federal law by virtue of s. 2 of the Carriage by Air Act, and its text is set out at 
Sch. VI of that statute. The same basic structure and language used in the various versions of the 
Warsaw Convention can be found in the Montreal Convention and the same quid pro quo between 
limiting air carrier's liability and facilitating consumers' claims was maintained: Dempsey, at pp. 
3 1 0  and 338-40, Shawcross and Beaumont, at p. VII-25 1 .  

34 The question raised in this appeal is whether Article 29 of the Montreal Convention, which 
limits the actions in damages that can be brought for injuries in the course of international air car­
riage, excludes the Thibodeaus' claims for damages. I turn therefore to the interpretation of this arti­
cle. 

35 I begin this exercise with a fundamental principle of interpretation, set out in Article 3 1  of 
the Vienna Convention on the Law ofTreaties, Can. T.S .  1 980  No. 37: "A treaty shall be interpreted 
in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose. " I will therefore first turn to the text of Article 29 
of the Montreal Convention and then analyze its place within the Montreal Convention in light of 
the latter's purpose and object: Pushpanathan v. Canada (Minister o.f Citizenship and Immigration),  
[ 1 998] 1 S .C.R. 982,  at para. 56 .  

Text 

36 The key provision at the core of the Montreal Convention's purpose of establishing a uni-
form and exclusive set of rules for liability is Article 29, which is the successor of Article 24 of the 
Warsaw Convention. Article 29 reads: 

ARTICLE 29 -- BASIS OF CLAIMS 

In the carriage of passengers, baggage and cargo, any action for damages, 
however founded, whether under this Convention or in contract or in tort or oth­
erwise, can only be brought subject to the conditions and such limits of liability 
as are set out in this Convention without prejudice to the question as to who are 
the persons who have the right to bring suit and what are their respective rights. 
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In any such action, punitive, exemplary or any other non-compensatory damages 
shall not be recoverable. 

37 The Montreal Convention makes clear that it provides the exclusive recourse against airlines 
for various types of claims arising in the course of international carriage by air. It provides that all 
"actions for damages" in the carriage of passengers, baggage and cargo are subject to the conditions 
and limitations of liability set out in its provisions. The provision could hardly be expressed more 
broadly; it applies to 11any action for damages, however founded" .  This breadth is equally reflected 
in the French text: " . . .  toute action en dommages-interets, a quelque titre que ce so it . . . . " 

38 This exclusivity principle is expressed even more clearly in the Montreal Convention than it 
was in the Warsaw Convention .  Article 24 of the Warsaw Convention introduces its exclusion of 
other claims by referring to "the cases covered by11 Articles 1 7  to 1 9. Article 29 of the Montreal 
Convention, in contrast, introduces its exclusion of other claims by using the terms " [i]n the carriage 
of passengers, baggage and cargo" .  By using this broader language, it articulates even more clearly 
the state signatories' intention to exclude any actions not specifically addressed in Articles 1 7  to 1 9 . 
The comments made by the chairman of the International Conference on Air Law, held in Montreal 
in May 1 999, on this point are enlightening: 

The provisions contained in Article [29] (Basis of Claims) made it clear that an 
action which was brought for damages, however founded, whether under the new 
Convention or in contract or tort or otherwise, could only be brought subject to 
the conditions and such limits of liability as were set out in the Convention. 
There was indeed jurisprudence which suggested that it was exclusive. It was not 
possible to get around the provisions of the Convention regarding the burden of 
proof, etc . ,  by bringing an action in tort or by attempting to bring an action out­
side the Convention . . . . [Emphasis added.] 

(International Civil Aviation Organization, International Conference on Air Law, 
vol. I, Minutes, Doc. 9775-DC/2 (200 1 ), at p. 1 37) 

39 The Montreal Convention sets out in Chapter III the types of liability of carriers that are 
permitted and the applicable limits on compensation. It also clarifies the set of events that Article 29 
purports to cover. Articles 1 7  to 1 9  establish that the carrier is liable for damage sustained: in case 
of an accident causing the death or bodily injury of a passenger on board the aircraft or in the course 
of embarking or disembarking (Article 1 7) ;  in case of destruction or loss of, or of damage to, bag­
gage while in the charge of the carrier (Article 1 7) ;  in the event of the destruction or loss of, or 
damage to, cargo during carriage (Article 1 8) ;  and for damage occasioned by delay (Article 1 9) .  
The full text of the relevant provisions of the Montreal Convention is  set out in the Appendix. 

40 The monetary limits of the carrier's liability (which are not directly relevant to this appeal) 
are set out in Articles 2 1  and 22.  These limits of liability are linked specifically and exclusively to 
the claims addressed in Articles 1 7  to 1 9  and, by virtue of Article 26, any contractual provision 
tending to relieve a carrier of liability or fix a lower limit of liability than that established in the 
Montreal Convention is null and void. Chapter VI of the Montreal Convention underlines its exclu­
sive force by providing that any provision in a contract of carriage or special contract that purports 
to infringe the rules laid down by the Montreal Convention is null and void: Article 49. As dis­
cussed earlier, Article 29 establishes that in relation to claims falling within the scope of the Mon-
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treal Convention, "any action for damages, however founded" may only be brought "subject to the 
conditions and such limits of liability as are set out in this Convention" .  

Purpose and Object of the Montreal Convention 

4 1  The Warsaw Convention (and therefore its successor the Montreal Convention) had three 
main purposes: to create unifonn rules governing claims arising from international air transporta­
tion; to protect the international air carriage industry by limiting carrier liability; and to balance that 
protective goal with the interests of passengers and others seeking recovery. These purposes re­
sponded to concerns that many legal regimes might apply to international carriage by air with the 
result that there could be no uniformity or predictability with respect to either carrier liability or the 
rights of passengers and others using the service. Both passengers and carriers were potentially 
harmed by this lack of uniformity. There were also concerns that the fledging international airline 
business needed protection against potentially ruinous multi-state litigation and virtually unlimited 
liability. 

42 As succinctly summed up by one text, the Warsaw Convention aimed "to eliminate many of 
the conflicts problems which might arise in international air travel, to create a system of interna­
tionally recognized documentation, to prescribe a limitation period for claims, to resolve questions 
of jurisdiction and, perhaps most importantly, to impose very strict limits on carriers' liability" : 
Fountain Court Chambers, Carriage by Air (200 1 ), at p .  3 .  From the point of view of passengers 
and shippers, this limitation was balanced against a reversal of the burden of proof in their favour 
such that, on proof of damage, fault on the part of the carrier would be presumed:  ibid. See also 
Dempsey, at pp. 309- 1 0; Shawcross and Beaumont, at pp. VII- 1 05 to VII- 1 05A; A. Field, " Interna­
tional Air Carriage, The Montreal Convention and the Injuries for Which There is No Compensa­
tion" (2006), 1 2  Canta. L. R. 237, at p. 239;  L. Chassot, Les sources de la responsabilite du trans­
porteur aerien international: entre conflit et complementarite (20 1 2), at pp. 45-46. 

43 It will be helpful to explain in a bit more detail how the Warsaw Convention addressed each 
of its three main purposes. 

44 To further the goal of uniformity, the Warsaw Convention provided for three areas of air 
carrier liability: personal injuries in Article 1 7; loss, destruction and damage to baggage or cargo in 
Article 1 8 ; and damage occasioned by delay in Article 1 9 . It also set out the conditions exempting 
air carriers from liability (Article 20), the monetary limits of liability (Article 22) and, to keep the 
scheme in balance, the circumstances in which air carriers may not limit liability (Articles 23 and 
25). The intention was to exempt carriers from the differing liability regimes under the law of the 
various states :  see, e .g . ,  El Al  Israel Airlines, Ltd v. Tsui Yuan Tseng, 525 U.S .  1 55 ( 1 999), at pp. 
1 69- 1 7 1 , per Ginsburg J. 

45 As for the second purpose -- limiting liability -- the Warsaw Convention restricted both the 
nature of admissible claims and the amount of recovery. In Articles 22 and 24, passengers were lim­
ited in the amount of damages they could recover and restricted in the claims they could pursue. 
The Warsaw Convention's regime rests on an exclusivity principle, found at Article 24, which pro­
vides that " [i]n the cases covered" by Articles 1 7  to 1 9, "any action for damages, however founded, 
can only be brought subject to the conditions and limits set out in this Convention" .  It is useful to 
reproduce here Article 24 in its entirety, since several cases I will discuss later turn on this provi­
sion: 
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ARTICLE 24 

( 1 )  In the cases covered by Articles 1 8  and 1 9  any action for damages, 
however founded, can only be brought subject to the conditions and limits set out 
in this Convention. 

(2) In the cases covered by Article 1 7  the provisions of the preceding par­
agraph also apply, without prejudice to the questions as to who are persons who 
have the right to bring suit and what are their respective rights. 

46 The third purpose of the Warsaw Convention was to balance the interests of passengers 
seeking recovery for personal injuries, and the interests of air carriers seeking to limit potential lia­
bility: Tseng, at p. 1 70.  While there was concern that damage suits could put the nascent interna­
tional airline industry at risk, there was also concern that the airlines would take undue advantage of 
their ability to limit their liability by contractual means: ibid. The Warsaw Convention was thus 
seen as "a compromise between the interests of air carriers and their customers worldwide" : Tseng, 
at p. 1 70 .  Article 1 7  of the Warsaw Convention denies carriers the contractual prerogative to ex­
clude or limit their liability for personal injury, whereas Articles 22 and 24 limit the amount of 
damages that passengers can recover and restrict their claims. As previously mentioned, the Warsaw 
Convention also gave passengers and shippers the benefit of a reversed burden of proof. 

47 As we have seen, two of the main purposes of the Warsaw Convention, and hence of the 
Montreal Convention, are to achieve a uniform set of rules governing damages liability of interna­
tional air carriers and to provide limitation of carrier liability. These purposes can only be achieved 
by the Montreal Convention if it provides the exclusive set of rules in relation to the matters that it 
covers. The Montreal Convention of course does not deal with all aspects of international carriage 
by air: it is not comprehensive. But within the scope of the matters which it does address, it is ex­
clusive in that it bars resort to other bases for liability in those areas : M. Clarke, Contracts of Car­
riage by Air (2nd ed. ,  20 1 0), at pp. 8 and 1 60-62; G. N. Tompkins, Jr. , "The Continuing Develop­
ment of Montreal Convention 1 999 Jurisprudence" (20 1 0),  3 5  Air & Space L. 433 ,  at pp. 433-3 6 .  

4 8  The scope o f  the exclusivity principle in the Montreal Convention lies at the heart o f  this 
appeal . While we do not have to resolve all of the issues that may arise with respect to how this ex­
clusivity principle operates, the Montreal Convention's text and purpose as well as a strong current 
of jurisprudence make it clear that the exclusivity of the liability scheme established under the 
Montreal Convention extends at least to excluding actions arising from injuries suffered by passen­
gers during flight or embarkation and debarkation when those actions do not otherwise fall within 
the scheme of permitted claims. 

49 I dwell on this point because the appellants' submissions, while not doing so directly, in ef-
fect take issue with this exclusivity principle. Instead of asking whether their claims fall within 
those permitted by the Montreal Convention, the appellants seek to circumvent the exclusivity of 
the Montreal Convention by arguing that their claims are not specifically excluded. The appellants 
have never suggested that the Thibodeaus' claims under the OLA could also be maintained under 
Articles 1 7  to 1 9  of the Montreal Convention. This, respectfully, is the fatal flaw in their argument. 
As we shall see in further detail below, the appellants try to escape the application of the Montreal 
Convention by claiming that the Thibodeaus' proceedings in the Federal Court do not constitute an 
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"action for damages" covered by the substantive scope of the Montreal Convention and that there­
fore its bar on claims does not apply to their action. The appellants also argue that their claims do 
not fall within the temporal scope of the Montreal Convention. These submissions fail because they 
are inconsistent with the exclusivity principle that underlies the Montreal Convention and because 
they are not consistent with its clear text. A review of the international jurisprudence supports this 
view. 

The International Jurisprudence 

50 The highest courts of state parties to the Montreal Convention have affirmed the exclusivity 
principle: S .  Radoeviae, "CJEU's Decision in Nelson and Others in Light of the Exclusivity of the 
Montreal Convention" (20 1 3), 3 8  Air & Space L. 95, at p. 99. In light of the Montreal Convention's 
objective of achieving international uniformity, we should pay close attention to the international 
jurisprudence and be especially reluctant to depart from any strong international consensus that has 
developed in relation to its interpretation: see Tseng, at p. 1 75 ;  Morris v. KLM Royal Dutch Air­
lines, (2002] UKHL 7 ,  (2002] 2 A.C .  628 ,  at paras . 5 and 7 ;  see also Plourde v. Service aerien FBO 
inc. (Skyservice) ,  2007 QCCA 739 (CanLII), leave to appeal refused, (2007] 3 S .C .R. xiii, at paras. 
53-5 5 ;  Sakka (Litigation Guardian of) v. A ir France, 2 0 1 1 ONSC 1 995, 1 8  C.P .C.  (7th) 1 50,  at pa­
ra. 28 ;  and Chassot, at p .  34.  

51  I begin my review with cases decided under the Warsaw Convention, which, as I noted ear-
lier, is similar in purpose, structure and text to its successor the Montreal Convention which is in 
issue on this appeal . In cases under the Warsaw Convention, the highest courts of the United King­
dom, the United States, and France have endorsed the exclusivity principle. The exclusivity princi­
ple, affirmed under this Warsaw Convention jurisprudence, is, if anything, more strongly apparent 
in the text of the Montreal Convention. 

52 In Sidhu v. British Airways Pie. , ( 1 997] AC.  430 (H.L.), the plaintiffs were taken hostage 
during a layover in Kuwait by the Iraqi forces, at the commencement of what became known as the 
Gulf War. Ms. S idhu sued British Airways for personal injury at common law and Ms. Abnett, for 
delay and for breach of contract at common law. While the House of Lords did not express an 
opinion on this issue, it was common ground that Article 1 7  of the Warsaw Convention, as fully 
implemented by the Carriage by Air Act, 1961 , 9 & 1 0  Eliz. 2, c .  27, in the United Kingdom, did 
not apply to the plaintiffs'  claim. Indeed, the parties agreed that Article 1 7  could not apply, given 
that no "accident" occurred while on board the aircraft or while disembarking and that psychologi­
cal damage could not fall under the notion of "bodily injury" : pp. 440-4 1 .  The stark issue was 
therefore "whether a passenger who has sustained damage in the course of international carriage by 
air due to the fault of the carrier, but who has no claim against the carrier under article 1 7  of the 
(Warsaw] Convention, is left without a remedy" :  p. 44 1 .  In deciding this question, the House of 
Lords analyzed the purpose of the Warsaw Convention, as well as its text and context, and con­
cluded, at pp. 453-54: 

I believe that the answer to the question raised in the present case is to be 
found in the objects and structure of the Convention. The language used and the 
subject matter with which it deals demonstrate that what was sought to be 
achieved was a uniform international code, which could be applied by the courts 
of all the high contracting parties without reference to the rules of their own do-
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mestic law. The Convention does not purport to deal with all matters relating to 
contracts of international carriage by air. But in those areas with which it deals -­
and the liability of the carrier is one of them -- the code is intended to be uniform 
and to be exc.lusive also of any resort to the rules of domestic law . 

. .  . It was not designed to provide remedies against the carrier to enable all 
losses to be compensated. It was designed instead to define those situations in 
which compensation was to be available. So  it set out the limits of liability and 
the conditions under which claims to establish that liability, if disputed, were to 
be made. A balance was struck, in the interests of certainty and uniformity . 

. . .  The conclusion must be therefore that any remedy is excluded by the 
Convention, as the set of uniform rules does not provide for it. The domestic 
courts are not free to provide a remedy according to their own law, because to do 
this would be to undermine the Convention. It would lead to the setting alongside 
the Convention of an entirely different set of rules which would distort the opera­
tion of the whole scheme. [Emphasis added.] 

53 This understanding of the exclusivity principle was reiterated by the House of Lords in In re 
Deep Vein Thrombosis and A ir Travel Group Litigation, [2005] UKHL 72, [2006] 1 A.C. 495, at 
para. 3 :  

It is to the passenger's disadvantage, however, that even clear causative negli­
gence on the part of the carrier will not entitle the passenger to a remedy if the 
article 1 7  conditions cannot be satisfied. It has been authoritatively established 
that if a remedy for the injury is not available under the Convention, it is not 
available at all :  see Sidhu v British A irways plc [ 1 997] AC 430 and El Al Israel 
Airlines Ltd v Tsui Yuan Tseng ( 1 999) 525 US 1 55 .  [Emphasis added. ]  

54 In Tseng, the Supreme Court of the United States agreed with the House of Lord's affirma­
tion of the exclusivity principle in Sidhu and adopted the interpretation of the Warsaw Convention 
which was supported by the United States government. The plaintiff was subjected to an intrusive 
security search at John F. Kennedy International Airport in New York before she boarded an El Al 
Israel Airlines flight to Tel Aviv. She sought damages for psychic or psychosomatic injuries, but 
agreed that she did not suffer any "bodily injury" .  The airline and the U .S .  government submitted 
that the words " [i]n the cases covered by Article 1 7" ,  found at Article 24 of the Warsaw Conven­
tion, "refer[red] generically to all personal injury cases stemming from occurrences on board an air­
craft or in embarking or disembarking" : p. 1 68 .  The United States Supreme Court further agreed 
with the proposition that " [s]o read, Article 24 [of the Warsaw Convention] would preclude a pas­
senger from asserting any air transit personal injury claims under local law, including claims that 
failed to satisfy Article 1 7's  liability conditions" :  ibid. 

55 The French Cour de cassation adopted a similar approach in Civ. l re, June 1 4, 2007, Bull. 
civ. , No. 230 .  Ms. Gillet suffered a pulmonary embolism more than two weeks after an international 
flight with Air Canada and sued the latter for damages, arguing that it failed to inform her of the 
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risks of aerial transportation, as was its contractual duty under the French Code de la consomma­
tion. She was however denied monetary relief by virtue of the application of the Warsaw Conven­
tion, which was integrated in French domestic law by art. L. 322-3 of the Code de ! 'aviation civile. 
She appealed to the Cour de cassation, premiere chambre civile, submitting among other arguments 
that the Cour d'appel de Paris erred in not applying the provisions of the Code de la consommation, 
which are of public order at domestic law. The Cour de cassation rejected this contention, holding 
that a personal injury claim that does not respect the conditions set out at Article 1 7  of the Warsaw 
Convention was precluded by Article 24 of this Convention. 

56 This understanding of the exclusivity principle in the Warsaw Convention was also affirmed 
by the Court of Appeal of Hong Kong in Ong v. Malaysian Airline System Bhd, [2008] 3 
H.K.L.R.D. 1 53 ,  the High Court of lreland in Hennessey v. Aer Lingus Ltd. , [20 12] IEHC 124 
(BAILII), the Court of Appeal of New Zealand in Emery Air Freight Corp. v. Nerine Nurseries Ltd. , 
[ 1 997] 3 N.Z.L.R. 723 , the Singapore Court of Appeal in Seagate Technology International v. 
Changi International Airport Services Pte. Ltd. , [ 1 997] SGCA 22, ( 1 997] 2 S .L.R.(R.) 57, and the 
High Court of South Africa in Potgieter v. British A irways Plc, [2005] ZA WCHC 5 (SAFLII). In 
Canada, courts have adopted the same view: see Gal v. Northern Mountain Helicopters Inc. , 1 999 
BCCA 486, 128  B.C.A.C.  290, and Sakka, at para. 30. A similar understanding of the exclusivity 
principle under the Montreal Convention was affirmed by the supreme court of Germany in Az. X 
ZR 9911 0,  March 1 5, 201 1 (online), the Supreme Court of the United Kingdom in Stott, at para. 3 1 ,  
and the High Court of lreland in McAuley v. Aer Lingus Ltd. , [20 1 1 ] IEHC 89 (online), at paras. 
6 .3-6 .6 ;  in Canada, see O'Mara v. Air Canada, 20 1 3  ONSC 293 1 ,  1 1 5 O.R. (3d) 673 , and Walton v. 
MyTravel Canada Holdings Inc. , 2006 SKQB 23 1 ,  280 Sask. R. 1 .  

57 To sum up, the text and purpose of the Montreal Convention and a strong current of interna­
tional jurisprudence show that actions for damages in relation to matters falling within the scope of 
the Montreal Convention may only be pursued if they are the types of actions specifically permitted 
under its provisions. As the Supreme Court of the United Kingdom put it very recently, " [t]he Con­
vention is intended to deal comprehensively with the carrier's liability for whatever may physically 
happen to passengers between embarkation and disembarkation" :  Stott, at para. 6 1 .  

58 I turn now to address the specific submissions advanced on behalf of the appellants. 

Analysis of Appellants' Submissions 

The Montreal Convention Does Not Limit Claims for Compensation 
for Public Law Claims for Breach of Statute or Fundamental Rights Aris­
ing Under Quasi-Constitutional Statutes Such as the Qfficial Languages 
Ad 

. 

59 The appellants contend that the Montreal Convention does not limit claims for damages 
sought in relation to public law claims or breaches of quasi-constitutional statutes. To place this 
submission in its statutory context, the appellants assert that their claims for damages under the 
OLA do not fall within the substantive scope of the Montreal Convention, that is to say the areas of 
air carriers' liability that the latter purports to cover. Since language rights claims would escape this 
substantive scope, their claims for damages would not be within the type of "action for damages" 
contemplated by Article 29 of the Montreal Convention and the exclusivity principle contained 
therein would therefore not apply. In support of this submission, the appellants principally argue 
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that the violation of language rights is not an inherent risk to air carriage covered by Article 17  and 
that the Montreal Convention intends to govern neither statutory claims based on fundamental rights 
nor the "public law damages" they would give rise to. In my view, this position has no support in 
the text or purpose of the Montreal Convention or in the international jurisprudence. 

The Appellants' Argument Is Inconsistent With the Text 
and Purpose of the Montreal Convention 

60 I have already discussed the breadth of the language that is used in Article 29 to describe the 
basis of the claims that are subject to the Montreal Convention's limitations. The limitation applies 
to "any action" in the carriage of passengers, baggage or cargo, "for damages, however founded, 
whether under this Convention or in contract or in tort or otherwise" .  There is no hint in this lan­
guage that there is any intention to exempt any "action for damages" in the carriage of passengers, 
baggage or cargo depending on its legal foundation, such as when a plaintiff brings forward a statu­
tory monetary claim of a public law nature based on the breach of quasi-constitutional rights. As Dr. 
Chassot has said, both the terms "action" and "damages" must be understood in a broad sense; to do 
otherwise would unduly limit the ambit of the Montreal Convention in a way that was not intended: 
see pp. 1 76-77. 

61  The Thibodeaus' claims are an "action for damages11 within the meaning of Article 29, as 
they claim damages for injuries suffered in the course of an international flight. This is clear from 
the way in which the claims were asserted and from the application judge's reasons. 

62 The Thibodeaus referred in their pleading to what they were claiming as damages. Their 
claims for damages, as set out in Part III (a) and (b) of their notice of application, filed with the 
Federal Court, included $25 ,000 in damages and $250,000 in punitive and exemplary damages for 
each of them. In response to these claims, the Federal Court awarded damages to compensate the 
Thibodeaus for the injury flowing from the breaches of their language rights. As the judge at first 
instance put it, "the applicants'language rights are clearly very important to them and the violation 
of their rights caused them a moral prejudice, pain and suffering and loss of enjoyment of their va­
cation" : para. 88  (emphasis added). (Although the judge decided against awarding punitive or ex­
emplary damages in this case, I note in passing that such damages are excluded by the concluding 
words of Article 29, even in actions that are otherwise permitted under the Montreal Convention.)  

63 In short, damages for moral prejudice, pain and suffering and loss of enjoyment of their va-
cation are what the Thibodeaus sought in their court proceeding and such damages are what the 
judge awarded. 

64 Permitting an action in damages to compensate for "moral prejudice, pain and suffering and 
loss of enjoyment of (a passenger's] vacation" that does not otherwise fulfill the conditions of Arti­
cle 1 7  of the Montreal Convention (because the action does not relate to death or bodily injury) 
would fly in the face of Article 29. It would also undermine one of the main purposes of the Mon­
treal Convention, which is to bring uniformity across jurisdictions to the types and upper limits of 
claims for damages that may be made against international carriers for damages sustained in the 
course of carriage of passengers, baggage and cargo. As the international jurisprudence makes clear, 
the application of the Montreal Convention focuses on the factual circumstances surrounding the 
monetary claim, not the legal foundation of it. To decide otherwise would be to permit aiiful plead­
ing to define the scope of the Montreal Convention. 
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The Appellants' Argument Is Inconsistent With International Juris-
prudence 

65 The abundant international jurisprudence provides no support for the appellants' position 
that their claims escape the substantive scope of the Montreal Convention. It supports the opposite 
conclusion. 

66 American courts have been faced with a similar issue as they had to decide whether claims 
based on fw1damental rights were precluded by the Warsaw Convention. District and appellate 
courts, following Tseng, have concluded that, despite the substantive difference between tort claims 
and discrimination claims, the Warsaw Convention had to be applied to damages in relation to both 
of these types of claims. The principle underlying these holdings is that the application of the War­
saw Convention depends on the factual circumstances giving rise to the claim, not on its legal 
foundation. As discussed earlier, the exclusion under the Montreal Convention is, if anything, even 
clearer than it is under the Warsaw Convention. 

67 In King v. American Airlines, Inc. ,  284 F.3d 352 (2d Cir. 2002), Mr. and Ms. King claimed 
damages before the United States District Court for the Northern District of New York, alleging that 
they had been racially discriminated against in violation of their equal rights under the law, as pro­
tected by 42 U.S .C.  s. 1 98 1 .  The Kings also relied on the Federal Aviation Act, 49 U.S .C .  s .  
4 1 3 1  O(a), and various other state and federal laws. They contended that American Airlines "bumped 
them from an overbooked flight because of their race" :  p. 3 5 5 .  The Federal Court of Appeals, Sec­
ond Circuit, had to decide whether the Warsaw Convention applied to the Kings' damages claim. If 
it did, then this claim would be excluded, as it had been filed outside the two-year limitation period 
provided at Article 29 of the Warsaw Convention. 

68 Circuit Judge Sotomayor (as she then was) for the court concluded that the claim fell within 
the substantive scope of Article 1 7  of the Warsaw Convention, which exhaustively covers claims for 
inj uries suffered while " in the course of [one of] the operations of embarking" :  pp. 3 59-60. The 
Kings, however, submitted that civil rights claims based on federal statutes would fall outside the 
intended exclusivity regime of the Warsaw Convention: p. 360.  Sotomayor J. rejected this argu­
ment: 

As Tseng makes clear, the scope of the Convention is not dependent on the legal 
theory pled nor on the nature of the harm suffered. See Tseng, 525 U.S.  at 1 7 1 ,  
1 1 9 S .Ct. 662 (rejecting a construction of the Convention that would look to the 
type of harm suffered, because it would "encourage artful pleading by plaintiffs 
seeking to opt out of the Convention's liability scheme when local law promised 
recovery in excess of that prescribed by the treaty?) . . . . 

Notably, every court that has addressed the issue of whether discrimina­
tion claims are preempted by the Warsaw Convention post-Tseng has reached a 
similar conclusion . . . . 

. . .  It is not for the courts to rewrite the terms of a treaty between sover­
eign nations. Cf Turturro, 1 28 F .Supp.2d at 1 8 1  (" [T]he Convention massively 
curtails damage awards for victims of horrible acts [of] terrorism; the fact that the 
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Convention also abridges recovery for . . .  discrimination should not surprise any­
one .?) .  [Emphasis added; pp. 3 6 1 -62.] 

69 This decision is highly relevant because the Kings' argument that damages for civil rights 
claims were not excluded by the Warsaw Convention is similar to the appellants' arguments in this 
case that damages for breach of language rights are not excluded. The logic of King, holding that 
the exclusion does apply, supports the same conclusion here. 

70 Similarly, in Gibbs v. American Airlines, Inc. , 1 9 1  F.Supp.2d 1 44 (D.D.C. 2002), Dr. Gibbs 
brought a claim against American Airlines under 42 U.S .C .  s. 1 98 1 ,  alleging that the air carrier "re­
fused to perform its contract to transport him . . .  on the basis of his race" :  pp. 1 46-47. Dr. Gibbs ar­
gued that "Congress did not intend the [Warsaw] Convention to impede civil rights claims rooted in 
the [American] Constitution, such as Section 1 98 1  claims" :  p .  1 48 .  Kennedy J. of the United States 
District Court, District of Columbia, however rejected this argument and held that the "negative 
consequences that the Tseng Court found would flow from ' [c]onstruing the [Warsaw] Convention 
. . .  to allow passengers to pursue claims under local law when the [Warsaw] Convention does not 
permit recovery' are no less likely with statutory discrimination claims than with common law 
claims" :  ibid. , citing Tseng, at p. 1 7 1 .  As Kennedy J. explained, "the primary purpose of the [War­
saw] Convention is to prevent variations in liability according to local law" and, as such, this pur­
pose "does not distinguish between types of local law, only between local and international law" : p .  
1 49 .  To that extent, " [f]ederal discrimination statutes clearly fall into the former category" :  ibid. On 
the application of the Warsaw Convention to civil rights claims, see also Turturro v .  Continental 
Airlines, 1 28 F .Supp.2d 1 70 (S .D.N.Y. 200 1 ) ,  and Brandt v. American Airlines, 2000 WL 288393 
(N.D.  Cal.) .  

71 Jurisprudence from other jurisdictions, including a very recent decision of the Supreme 
Court of the United Kingdom, also supports the view that exclusion under the Montreal Convention 
turns on whether the claim is one for damages related to the circumstances contemplated by the 
Montreal Convention, not on the alleged source of the obligation to pay them. 

72 In Stott, the plaintiff, a disabled passenger in a wheelchair, claimed damages resulting from 
a series of breaches by Thomas Cook Tour Operators of the Civil Aviation (Access to Air Travel for 
Disabled Persons and Persons with Reduced Mobility) Regulations 2007, SI 2007 / 1 895,  which im­
plemented in the United Kingdom Regulation (EC) No. 1 1 07/2006 of the European Parliament and 
the Council concerning the rights of disabled persons and persons with reduced mobility when trav­
elling by air. The Supreme Court of the United Kingdom however found that, because the claim did 
not fall within the sorts of injury claims permitted under Article 1 7  of the Montreal Convention, no 
monetary relief could be awarded: 

Should a claim for damages for ill treatment in breach of equality laws as a 
general class, or, more specifically, should a claim for damages for failure to 
provide properly for the needs of a disabled passenger, be regarded as outside the 
substantive scope of the Convention? As to the general question, my answer is no 
for the reasons given by Sotomayor CJ in King v American Airlines. I agree with 
her analysis that what matters is not the quality of the cause of action but the time 
and place of the accident or mishap. The Convention is intended to deal compre­
hensively with the carrier's liability for whatever may physically happen to pas-
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sengers between embarkation and disembarkation. The answer to that general 
question also covers the more specific question. [para. 6 1 ]  

73 I agree with this analysis and I reject the appellants' argument that statutory claims for qua-
si-constitutional rights fall outside the type of actions covered by the Montreal Convention.  

74 The Commissioner however submits that the Montreal Convention only applies to claims 
finding their source in private law and to claims for private law damages. With regards to the source 
of the liability at law, the Commissioner argues that claims such as the ones made by Mr. and Ms. 
Thibodeau, based on a statutory right, would not be excluded by Article 29, as they would be more 
akin to administrative complaints mechanisms than private law proceedings. 

75 The flaw in this argument is that, as I have discussed, the relevant question concerns the na-
ture of the claim (i.e. is it an action for damages related to the circumstances contemplated by the 
Montreal Convention, however founded), not the underlying source of the claim: see also Chassot, 
at p. 1 79 ;  J. J. Wegter, "The ECJ Decision of 1 0  January 2006 on the Validity of Regulation 
26 1 /2004: Ignoring the Exclusivity of the Montreal Conv�ntion" (2006), 3 1  Air & Space L. 1 3 3 ,  at 
p. 1 44. 

76 The argument relating to the distinction between "public law" and "private law" damages 
rests on the same logic and can be answered in a similar fashion. Mr. and Ms. Thibodeau submit 
that they claimed public law damages, as they are pursuing redress for breach of qua­
si-constitutional rights. In support of this argument, they rely heavily on the remarks of this Court in 
Vancouver (City) v. Ward, 20 1 0  SCC 27, [20 1 0] 2 S .C.R. 28,  where the Chief Justice differentiated 
actions for public law damages from actions for private law damages, emphasizing that they are dis­
tinct remedies : para. 22. 

77 There are two flaws in this submission. The first is that, subject to constitutional considera-
tions, the scope of the exclusivity principle in the Montreal Convention cannot be modeled on na­
tional definitions of damages. As Dr. Chassot explains, at p. 1 77 :  

[TRANSLATION] The concept o f  damages, as an element o f  the definition of 
the scope of the exclusivity provided for in art. 29 [of the Montreal Convention] , 
is a matter of uniform law: it must be interpreted independently . . . . To assess the 
scope of the exclusivity, one cannot refer to the domestic law concept of damag­
es, however, since the rules of domestic law would then be defining the scope of 
the Convention, which would clearly be inconsistent with the objective of art. 29 
[of the Montreal Convention]. Thus, the concept of damages within the meaning 
of art. 29 [of the Montreal Convention], the purpose of which is to define the 
scope of the exclusivity of the Convention's rules respecting liability, must be 
distinguished from that of the damage for which compensation might be obtained 
under arts. 1 7  et seq. [of the Montreal Convention] . [Emphasis added .] 

78 The second flaw in the appellants' submission is that, even if domestic law were relevant at 
this stage, the damages discussed in Ward were damages against the state; but of course Air Canada 
is not the state, or its agent. 

79 I conclude that the appellants' arguments that the Montreal Convention does not apply to the 
damages they claimed in these proceedings are inconsistent not only with the text and purpose of 
the Montreal Convention, but with a strong current of international jurisprudence interpreting it. 



Page 29 

The Montreal Convention Excludes Only "Individual Damages " and 
Not Claims for "Standardized Damages " 

80 The Thibodeaus further submit that the substantive scope of the Montreal Convention does 
not extend to barring claims for "standardized damages" and that their claims are of that nature. 
This argument relies on jurisprudence from the European Court of Justice, in particular Internation­
al Air Transport Association v. Department for Transport, C-344104, [2006] E.C.R. I-403 (Grand 
Chamber) ("IA TA "), which was followed by the Fourth Chamber of the European Court of Justice in 
Wallentin-Hermann v. Alitalia, C-549107, [2008] E.C.R. I- 1 1 06 1 ,  at para. 32, and Sturgeon v. Con­
dor Flugdienst GmbH, Joined Cases C-402/07 and C-432/07, [2009] E.C.R. I- 1 0923, at para. 65 ,  
and reaffirmed by the Grand Chamber in Nelson v .  Deutsche Lufthansa AG, Joined Cases C-5 8 1 / 1 0 
and C-629/ 1 0, [20 1 3] 1 C.M.L.R. 42 (p. 1 1 9 1 ), at paras. 46-60. In the IATA case, for example, the 
question was whether a European Community regulation dealing with air passengers' rights in the 
event of delay was inconsistent with the Montreal Convention. The regulation required airlines to 
provide assistance to delayed passengers ranging from free meals and refreshments to free hotel 
accommodation. The court concluded that passenger delay gives rise to two distinct types of dam­
age, only one of which is governed by the Montreal Convention. The first, which in the court's view 
is not addressed by the Montreal Convention, is "damage that is almost identical for every passen­
ger, redress for which may take the form of standardised and immediate assistance or care for eve­
rybody concerned" :  para. 43 . This, in the court's view, was the sort of measure contained in the reg­
ulation. The second, which is subject to the Montreal Convention, is " individual damage, . . .  redress 
for which requires a case-by-case assessment of the extent of the damage caused" :  ibid. 

81 In my respectful view, this line of jurisprudence is not relevant to the issue that confronts us 
here. Even if we were to adopt the distinction between " individual damages" and "standardized 
damages"  relied on by the European Court of Justice, it would not assist the Thibodeaus. The dam­
ages which they seek in this case cannot be described as "damage . . .  redress for which may take the 
form of standardised and immediate assistance or care for everybody concerned" as were the 
measures required by the regulations considered in IA TA . The damages as claimed by the 
Thibodeaus and as awarded by the application judge were, at least in part, geared to and depended 
upon the impact on the Thibodeaus of the particular breaches. Their claims were for damages on an 
individual basis. 

· 

82 I note that the Supreme Court of the United Kingdom recently understood the IA TA line of 
jurisprudence in the same way. The court held that a claim for damages for breach of duties owed to 
disabled persons was a claim for damages on an individual basis and therefore the IA TA line of ju­
risprudence did not assist the claimant's attempt to escape the bar set out in the Montreal Conven­
tion: Stott, at para. 58 .  I respectfully agree and would apply the same reasoning here. 

The Appellants ' Claims Do Not Fall Within the Temporal Scope of 
the Montreal Convention 's Limitations 

83 Mr. and Ms. Thibodeau submit that, even if their claims fall within the substantive scope of 
the Montreal Convention, they nonetheless fall outside its temporal scope for cases involving per­
sonal injuries. Article 1 7  of the Montreal Convention deals with personal inj uries suffered "on 
board the aircraft or in the course of any of the operations of embarking or disembarking" .  Mr. and 
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Ms. Thibodeau argue that the assignments of non-bilingual flight attendants on the relevant flights 
by Air Canada were decisions made long before the embarkation process and were, as the applica­
tion judge found, the result of systemic problems within the management of the airline. Thus, they 
submit, the failure to provide French language services did not occur "on board the aircraft or in the 
course of any of the operations of embarking or disembarking".  

84 This submission is not well founded and I cannot accept it. 

85 The Supreme Court of the United Kingdom rejected a similar argument, in my view cor-
rectly, in Stott. The appellant in that case argued that he "had a complete cause of action before 
boarding the aircraft based on his poor treatment prior to that stage" :  para. 60. The court rightly held 
that, by this logic, "most accidents or mishaps" could be "traced back to earlier operative causes" 
and that such an approach to the Montreal Convention"would distort· [its] broad purpose" :  ibid. Ra­
ther, courts must focus their application of the exclusivity principle on the location or the activity of 
the passenger when the accident or occurrence directly causing the particular injury giving rise to 
the claim occurred, not on some antecedent fault: ibid. See also Dempsey, at pp. 439-4 1 ;  Shawcross 
and Beaumont, at pp. VII-685  to VII-687.  

86 In this case, the Thibodeaus were clearly within the temporal limits of the Montreal Conven-
tion when they suffered the breach of their language rights; they were aboard the aircraft for the 
three breaches for which damages were set aside by the Court of Appeal. I therefore reject the 
Thibodeaus' submission based on the temporal aspect of Article 1 7  of the Montreal Convention. 

Conclusion 

87 The claims before this Court fall squarely within the exclusion established by the Montreal 
Convention. 

Are Mr. and Ms. Thibodeau Nonetheless Entitled to Monetary Damages Because the OLA 
and the Montreal Convention Conflict and the OLA Prevails? 

Introduction 

88 I have concluded that if the Montreal Convention applies, it bars the Thibodeaus' claims for 
damages under the OLA . The appellants say, however, that even if this is so, the Montreal Conven­
tion conflicts with the OLA and that the OLA prevails. They submit that the power of the Federal 
Court under s. 77(4) of the OLA to "grant such remedy as it considers appropriate and just in the 
circumstances" conflicts with the exclusion of actions for damages under the Montreal Convention. 
The first question therefore is whether these provisions conflict. I agree with the Federal Court of 
Appeal that they do not. 

89 Courts presume that legislation passed by Parliament does not contain contradictions or in­
consistencies and only find that they exist when provisions are so inconsistent that they are incapa­
ble of standing together. Even where provisions overlap in the sense that they address aspects of the 
same subject, they are interpreted so as to avoid conflict wherever this is possible. 

90 When we apply these principles, we see that the provisions in issue here do not conflict. 
They have markedly different purposes. The remedial provisions in the OLA cannot be understood 
to be an exhaustive code that requires damages to be available in all settings and without regard to 
all other relevant laws. Moreover, the power to grant an "appropriate and just" remedy may easily 
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be reconciled with the specific and limited exclusion of damages in the context of international air 
travel . A remedy is not "appropriate and just" if awarding it would constitute a breach of Canada's 
international obligations under the Montreal Convention.  

What Is "a Conflict"?  

91  The appellants contend that there i s  a conflict between two acts of  the same legislature. The 
Carriage by Air Act, incorporating the Montreal Convention, purports to preclude an award of 
damages while s. 77(4) of the OLA permits the court to grant an "appropriate and just" remedy, in­
cluding damages. In short, the appellants' position is that the exclusion of damages during interna­
tional air travel conflicts with the power to award an "appropriate and just" remedy. 

92 The legal framework that governs this question is not complicated. First, courts take a re­
strictive approach to what constitutes a conflict in this context. Second, courts find that there is a 
conflict only when the existence of the conflict, in the restrictive sense of the word, cannot be 
avoided by interpretation. Overlap, on its own, does not constitute conflict in this context, so that 
even where the ambit of two provisions overlaps, there is a presumption that they both are meant to 
apply, provided that they can do so without producing absurd results. This presumption may be re­
butted if one of the provisions was intended to cover the subject matter exhaustively. Third, only 
where a conflict is unavoidable should the court resort to statutory provisions and principles of in­
terpretation concerned with which law takes precedence over the other. This case turns on the first 
two of these principles and I will explore them in somewhat more detail .  

93 Courts presume that "the body of legislation enacted by a legislature does not contain con­
tradictions or inconsistencies, that each provision is capable of operating without coming into con­
flict with any other" : R. Sullivan, Sullivan on the Construction of Statutes (5th ed. 2008), at p. 325 ;  
R.  v .  Ulybel Enterprises Ltd. , 200 1 SCC 56, (200 1 ]  2 S .C.R. 867 ,  at para. 30 .  This is sometimes ex­
pressed as a presumption of coherence, based on the common sense idea that the legislature does 
not intend to make contradictory enactments : Friends of the Oldman River Society v. Canada (Min­
ister of Transport) ,  ( 1 992] 1 S .C.R. 3, at p.  3 8 .  This is why courts take a very restrictive approach to 
defining what constitutes a conflict: P .-A. Cote, in collaboration with S .  Beaulac and M. Devinat, 
The Interpretation of Legislation in Canada (4th ed. 20 1 1 ), at p .  375. 

94 What then is a conflict in this context? The provisions must be "so inconsistent with . . .  or 
repugnant" to each other that they are "incapable of standing together" : Daniels v. White, [ 1 968]  
S .C.R. 5 1 7, at p. 526; Toronto Railway Co. v .  Paget ( 1 909), 42 S .C.R. 488 ,  at pp. 49 1 and 499; 
Canadian Westinghouse Co. v. Grant, [ 1 927] S .C .R. 625, at p. 630; International Brotherhood of 
Electrical Workers v. Town ofSummerside, [ 1 960] S .C .R.  5 9 1 ,  at pp. 598-99;  Reference re Broad­
casting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 201 0- 1 68, 20 1 2  SCC 
68,  (20 1 2] 3 S .C .R. 489, at paras. 4 1 -45 .  Application of one provision "must implicitly or explicitly 
preclude application of the other" :  P .-A. Cote, The Interpretation of Legislation in Canada (3rd ed. 
2000), at p. 350, adopted by the Court in Levis (City) v. Fraternite des policiers de Levis Inc. , 2007 
SCC 1 4, (2007] 1 S .C .R. 59 1 ,  at para. 47; see also Cote (4th ed.), at p.  376.  

95 Bastarache J. held in Levis that " [ u ]navoidable conflicts . . .  occur when two pieces of legisla-
tion are directly contradictory or where their concurrent application would lead to unreasonable or 
absurd results" :  para. 47. It is not an absurd result to exclude one particular remedy -- damages -- in 
the particular context of international air travel . Therefore, the live issue here is whether the provi­
sions are directly contradictory. 
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96 A "direct contradiction" exists if the application of one law excludes the application of the 
other. For example, in Massicotte v. Boutin, [ 1 969] S .C.R. 8 1 8, one statute allowed for an extension 
of time only before the time limit expired, while another statute allowed for an extension to be 
granted even after the time limit had expired. There was thus a direct conflict between the two laws 
with respect to an application for an extension of time sought after the time limit had expired : p .  
820. Similarly, in Levis, one provision required dismissal of a police officer who has been convicted 
of a criminal offence while another provision allowed the officer to retain the position upon show­
ing special circumstances. As Bastarache J. put it, one enactment said yes while the other said no: 
paras. 48-49. 

97 This is not the situation that faces us here. The OLA does not provide that damages should 
be granted in every case, but authorizes courts to grant "appropriate and just" remedies. The exclu­
sion of a damages remedy in the context of international air travel is thus not a direct contradiction 
of the remedial power under the OLA. 

98 This case is therefore not one of direct contradiction but of overlap. The OLA's broad and 
discretionary remedial provisions permit an award of damages where that is what the court consid­
ers to be an appropriate and just remedy in the circumstances. The Montreal Convention, on the 
other hand, restricts claims for damages by passengers in the context of international air travel .  
Overlapping provisions, however, do not necessarily conflict. Laws do not conflict simply because 
"they overlap, are active in the same field or deal with the same subject matter" :  Cote (4th ed.), at p. 
376 ;  Toronto Railway, at p .  499. If the overlapping laws can both apply, it is presumed that they are 
meant to apply, and " [t]he only issue for the court is whether the presumption is rebutted by evi­
dence that one of the provisions was intended to provide an exhaustive declaration of the applicable 
law" : Sullivan, at p. 326.  

99 Courts strive through interpretation to avoid finding that overlapping provisions conflict. As 
Bastarache J. said in Levis, "an interpretation which results in conflict should be eschewed unless it 
is unavoidable" (para. 47). Courts are therefore slow to find that broadly worded provisions were 
intended to be an exhaustive declaration of the applicable law where the result of that conclusion 
creates rather than avoids conflict. For example, when overlapping provisions have different pur­
poses or touch on different aspects, they will generally not be found to conflict: Sullivan, at p. 328 .  
As  Professor Cote explains, the court must consider the purpose of the law in  order to determine 
whether in the circumstances the enactment of one norm may be interpreted as excluding all others : 
4th ed. ,  at pp. 379-80. 

100 To pause here for a moment, the two allegedly conflicting laws in this case have markedly 
different purposes and touch on distinct subject matters. The remedial provisions of the OLA are 
part of a larger scheme of obligations and mechanisms the object of which is to preserve and 
strengthen the vitality of Canada's official languages in our federal institutions. It applies to only 
one airline, Air Canada. The Montreal Convention, in contrast, is part of an internationally agreed 
upon uniform and exclusive scheme addressing damages claims in the field of international carriage 
by air. Given these two dramatically different purposes and spheres of operation, we should be slow 
to find a conflict in the narrow point at which the schemes overlap .  It will be helpful to review 
briefly three judgments of this Court dealing with overlapping provisions in order to see how these 
principles play out in specific cases. 

The Jurisprudence 
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101  In The King v. Williams, [ 1 944] S .C.R. 226, Mr. Williams was fined as a result of his con­
viction under the Foreign Exchange Control Order, P.C. 7378, made under the War Measures Act, 
R.S.C.  1 927, c. 206, for attempting to export a quantity of gold from Canada without a licence. 
When he was pursued for forfeiture of the gold, he argued that the exportation of gold was ad­
dressed under The Gold Export Act, S .C. 1 932, c. 33 ,  which did not provide for forfeiture. It fol­
lowed, he argued, that forfeiture was not available in the case of exporting gold contrary to the For­
eign Exchange Control Order. The submission in effect was that The Gold Export Act dealt ex­
haustively and exclusively with the consequences of attempting to export gold from Canada. That 
position was rejected by a maj ority of the Court. The point is perhaps made most clearly in the 
concurring reasons of Hudson J . ,  at p. 240: 

In the present case there is no repugnancy. Two measures were passed for 
different purposes and are to be enforced through different organs of the Gov­
ernment. The Foreign Exchange Control Order is very comprehensive, covering 
the whole field of currency, securities and commodities. I do not think that the 
Court could properly imply an intention to exclude from " currency" gold coins 
and from "commodities" fine gold, which nominally determines the value of all 
currency and monetary obligations. [Emphasis added.] 

102 There is a clear parallel between Williams and this case. The two provisions were enacted 
for very different purposes, as I discussed earlier. The Montreal Convention is a "very comprehen­
sive" scheme in relation to claims for damages in the field of international carriage by air. The re­
medial provisions in the OLA, by contrast, are very generally worded and cannot realistically be 
thought to mandate that damages must be available for every breach. Following the reasoning of 
Williams, there is no "repugnancy" between the two provisions. 

103 In Myran v. The Queen, [ 1 976] 2 S .C.R. 1 37, a memorandum of agreement with the force 
of statute assured the appellants, who were Treaty Indians, that they would have the right of hunt­
ing, trapping and fishing for food on all unoccupied Crown lands (and certain other lands). Howev­
er, another statute made it an offence to hunt without due regard for the safety of other persons in 
the vicinity. There was no serious question that the appellants, while hunting, had failed to show 
due regard for the safety of other persons. The question was whether the statute creating the offence 
conflicted with the appellants' right to hunt. The Court concluded that it did not. There was no "ir­
reconcilable conflict" between the two provisions : they served very different purposes (p. 1 42, per 
Dickson J.). One was concerned with conservation of game to secure a continuing supply of food 
for the Indians while the second was concerned with the risk of death or serious injury when hunters 
disregarded the safety of others . The obligation to hunt in a manner that did not risk death or serious 
injury did not diminish the right to hunt: ibid This was a case in which the Court concluded that the 
broad and general words affirming the right to hunt could not be taken as an exhaustive and exclu­
sive statement of the law governing its exercise. 

104 There is once again a clear parallel between Myran and this case. The two schemes have 
different purposes and the broad right to an "appropriate and just" remedy is not inconsistent with 
the restriction on damages claims in relation to injuries during international carriage by air. 

105 A third case, in which the Court reached the opposite conclusion, is Perron-Malenfant v. 
Malenfant (Trustee of), [ 1 999] 3 S .C .R. 375.  The analysis leading to that conclusion is instructive. 
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106 Without getting too immersed in the details, the question in Perron-Malenfant concerned 
whether one of the bankrupt's assets became the property of the trustee upon bankruptcy. More pre­
cisely, the issue was whether the cash surrender value of a life insurance policy was exempt from 
seizure by the trustee on the policyholder's bankruptcy. By virtue of the incorporation of certain 
elements of provincial laws by the Bankruptcy and Insolvency Act, R.S .C.  1 985 ,  c. B-3, the answer 
to the issue depended on the interpretation of certain provisions of the Civil Code of Lower Canada. 
If two articles (art. 2552 and 2554) were exhaustive statements of the applicable exemptions, the 
surrender value would not be exempt. However, jurisprudence developed under another aiiicle (art. 
1 03 1  ), if applicable, would (the Court assumed without deciding) result in the sunender value being 
exempt. The question boiled down to whether the two articles, which did not allow for an exemp­
tion of the sunender value in this case, were intended to be an exhaustive statement of the exemp­
tions from seizure of life insurance. 

107 In answering this question, the Court examined the legislative history and evolution of the 
provisions, their text and their purpose. The legislative history and evolution revealed that arts. 2552 
and 2554 were part of a comprehensive legislative treatment of every aspect of insurance law which 
had created "an insurance code within the Civil Code" :  paras. 36-37. The Court then turned to the 
text and purpose of the provisions, concluding that the legislature "must have had all elements of 
the life insurance contract in mind, including the right to surrender the contract for its cash surren­
der value" :  para. 39 .  To read the provisions as being other thai1 comprehensive would "empt[y] 
them of much of their meaning" :  para. 4 1 .  The Court also placed its textual analysis within the 
overall thrust of the insurance reforms of which these articles formed a part . This led to the conclu­
sion that the articles in question reflected a "careful balancing of the relevant considerations" :  para. 
50 .  Taking all of these elements into account, the Court concluded that arts. 2552 and 2554 were 
intended to be a comprehensive and exclusive set of rules in relation to the seizability of the rights 
under life insurance contracts : 

. . .  it defies common sense to assume that the legislator wished to remain 
silent, in its exemption provisions, on the most important value of a life insurance 
policy for creditors -- the cash sunender value. On the contrary, given the legis­
lator's policy of making rights under insurance contracts more available to credi­
tors as part of the policyholder's collateral, the most reasonable conclusion is that 
the cash sunender value of the insurance contract was exactly what the legisla­
ture had in mind when determining, in arts. 2552 and 2554, which policies 
should be exempt, and which should not be. [para. 52] 

1 08 To paraphrase the Court in Perron-Malenfant, the issue here is whether it defies common 
sense to assume that by permitting a court to grant an "appropriate and just" remedy for violation of 
the OLA, Parliament intended that the court would be free to make an order violating Canada's in­
ternational treaty obligations. In other words, does it make sense that Parliament intended that a 
court order in breach of Canada's international obligations would be an "appropriate and just" rem­
edy? The appellants would have us answer yes to both questions. 

Application 
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109 With these principles in  mind, I return to the question of  whether there i s  a conflict be-
tween the broad remedial discretion under s. 77(4) of the OLA and the specific limitation on that 
remedial authority that results from Article 29 of the Montreal Convention.  

1 10 These provisions bear all of the hallmarks of the sorts of provisions that have been found 
not to conflict. They were enacted for markedly different purposes. They may easily be interpreted 
in a way that permits them to operate together without absurdity: an "appropriate and just" remedy 
must not violate Canada's international obligations. The only serious question is whether the 
so-called presumption of overlap is rebutted because s. 77(4) of the OLA was intended as an ex­
haustive and exclusive declaration of the court's remedial power such that damages must always be 
available for breach of the OLA . This position, in my respectful view, is untenable. 

1 1 1  The appellants suggest that the quasi-constitutional status of the OLA prevents a harmoni­
ous interpretation of s. 77( 4) of the OLA and Article 29 of the Montreal Convention: Commission­
er's factum, at paras. 90-95 . The argument goes that to read s. 77(4) as not permitting an award of 
damages in the context of international air travel would run counter to the OLA's status as qua­
si-constitutional legislation and therefore would run counter to Parliament's intention. With respect, 
I cannot accept this submission. 

1 12 Section 77(4) of the OLA is certainly part of a quasi-constitutional statutory scheme de-
signed to both reflect and to actualize the "equality of status" of English and French as the official 
languages of Canada and the "equal rights and privileges as to their use in all institutions of the Par­
liament and government of Canada" as declared in s. 1 6( 1 )  of the Charter: see, e.g. ,  R. v. Beaulac, 
[ 1 999] 1 S .C .R. 768;  Lavigne, at para. 23 .  Like s .  24( 1 )  of the Charter, s. 77(4) of the OLA confers 
a wide remedial authority and shouid be interpreted generously to achieve its purpose. These fac­
tors, however, do not alter the correct approach to statutory interpretation which requires us to read 
"the words of an Act . . .  in their entire context and in their grammatical and ordinary sense harmo­
niously with the scheme of the Act, the object of the Act, and the intention of Parliament" : Lavigne, 
at para. 25, quoting E. A. Driedger, Construction of Statutes (2nd ed. 1 983), at p. 87. As I see it, the 
OLA, read in its full context, demonstrates that Parliament did not intend to prevent s. 77(4) from 
being read harmoniously with Canada's international obligations given effect by another federal 
statute. 

1 13 It is unlikely that, by means of the broad and general wording of s. 77( 4), Parliament in-
tended this remedial power to be read as an exclusive and exhaustive statement in relation to the 
Federal Court's remedial authority under the OLA, overriding all other laws and legal principles. 
The appellants' position in effect is that Parliament, through s. 77(4), intended that_ courts should be 
able to grant damages even though doing so would be in violation of Canada's international under­
takings as incorporated into federal statute law. This proposition runs afoul of the principle of inter­
pretation that Parliament is presumed not to intend to legislate in breach of Canada's international 
law obligations: see, e .g . ,  Daniels, at p. 54 1 ; Zingre v. The Queen, [ 1 98 1 ]  2 S .C .R. 392,  at pp. 
409- 1 0; Ordon Estate v. Grail, [ 1 998] 3 S .C .R. 437, at paras. 1 28-3 1 ;  Sullivan, at pp. 53 9-42 . 

1 14 I find it impossible to discern any such intent in the broad and general language of s. 77( 4). 
Instead, this provision should be understood as having been enacted into an existing legal frame­
work which includes statutory limits, procedural requirements and a background of general legal 
principles -- including Canada's international undertakings incorporated into Canadian statute law -­
which guide the court in deciding what remedy is "appropriate and just" . 
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1 15 Moreover, a review of  the legislative history of this provision provides no evidence that 
Parliament intended to authorize awards of damages in violation of Canada's international commit­
ments. The legislative record shows that members of Parliament discussing the scope of s. 77 of the 
OLA at the time of its enactment did not focus on the specific remedies available under this provi­
sion, but rather on how it gave courts the ability to enforce, through remedies, certain parts of the 
new OLA, in contrast to its predecessor that was merely declaratory: see House of Commons De­
bates, vol. X, 2nd Sess . ,  33rd Parl . ,  February 8, 1 988,  at pp. 1 2706, 1 27 1 2, 1 27 1 5  and 1 2737 (Hon. 
Ray Hnatyshyn, Minister of Justice and Attorney General of Canada, Mr. Jean-Robert Gauthier, 
Ms. Marion Dewar, Hon. Warren Allmand); House of Commons Debates, vol. XIV, 2nd Sess., 33rd 
Parl. ,  July 7, 1 988 ,  at p .  1 7224 (Hon. Ray Hnatyshyn, Minister of Justice and Attorney General of 
Canada). While the debate contemplated that damages could constitute an "appropriate and just" 
remedy in certain circumstances, it highlighted the open-ended nature of these terms and that they 
left to the courts the duty of determining what would be an "appropriate and just remedy" in the 
circumstances : Debates of the Senate, vol. IV, 2nd Sess., 33rd Parl . ,  July 27, 1 988 ,  at pp. 4 1 3 5-36. 
There is nothing in this to suggest any intent that this power would override other limitations on the 
court's authority to award damages. 

1 1 6  We are not in a situation like that faced by the Court in Perron-Malenfant in which allow­
ing both provisions to operate empties the remedial provisions in the statute of much of their mean­
ing. It is not suggested that the powers of the Commissioner, including his authority to apply to the 
Federal Court for remedies under s. 78 of the OLA, conflict with the limitation on damages under 
the Montreal Convention .  Damages are by no means the only remedies available under s. 77(4) and 
the limitation on their availability set out in Article 29 of the Montreal Convention applies only in 
respect of claims by passengers arising out of international carriage by air. I therefore reject the 
contention that my proposed interpretation of the Montreal Convention somehow silences language 
rights. 

1 1 7  In short, there are no indicators here of a conflict between these two provisions in the nar-
row and strict sense of conflict which applies in this context, and there is no hint in the text, scheme 
or purpose of the OLA that the brief, broad, general and highly discretionary provision in s. 77(4) 
was intended to permit courts to make orders in breach of Canada's international undertakings 
which have been incorporated into federal law. 

1 18 I conclude that there is no conflict between these provisions and that, in fashioning an ap-
propriate and just remedy under the OLA in a case of international carriage by air, the Federal Court 
must apply the limitation on damages set out in Article 29 of the Montreal Convention. In light of 
that conclusion, I do not need to consider which provision would prevail in the event of conflict. 

Did the Federal Court of Appeal Err in Allowing the Appeal in Relation to the Structural Or-
der? 

Introduction 

1 19 The Thibodeaus sought a structural order requiring Air Canada to take all necessary 
measures so that it could comply with its obligations to provide services in the French language. 
These included measures to ensure that it had the bilingual capability to provide in-flight services in 
French when there is sufficient demand for them; to actively offer service in French at the outset of 
communications by providing signs, notices, and other information on services and initiating com­
munication with the public; to establish an adequate monitoring system and procedures designed to 
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quickly identify, document and quantify potential violations of language rights; and to ensure that 
language rights prevail over any contract and collective agreement signed by the airline. 

120 The application judge concluded that "Air Canada and Jazz make considerable efforts and 
invest substantial sums to comply with their linguistic duties" :  para. 1 45 .  She found, however, that 
"not everything is perfect and that more remains to be done" : para. 1 46 .  She noted that major im­
provements were implemented following the Thibodeaus' complaints but expressed surprise that 
there was no monitoring system that enabled Air Canada to determine the number of times where 
no bilingual flight attendant is assigned to a flight on which there is a significant demand for ser­
vices in French: para. 1 5 1 .  The judge found that there was a " systemic problem" at Air Canada: 

. . .  even though Air Canada is making efforts to comply with its linguis­
tic duties, problems persist, and both Air Canada and Jazz have not completely 
developed a reflex to proactively implement all the tools and procedures required 
to comply with their duties, to measure their actual performance in the provision 
of services in French and to set improvement objectives. This finding, combined 
with Jazz's admission that it still has difficulty complying with all its duties, leads 
me to conclude that there is a systemic problem at Air Canada. [para. 1 53] 

121 The application judge concluded in light of these findings that it  was "fair and appropriate 
to require that Air Canada make every reasonable effort to fulfill all its duties under Part IV of the 
OLA and to ensure that it implement a monitoring process to allow it to identify and document the 
occasions on which Air Canada does not assign the required bilingual personnel on board flights on 
which there is significant demand for services in French" : para. 1 54.  She therefore ordered Air 
Canada to 

* 

* 

make every reasonable effort to comply with all of its duties under Part IV 
of the Official Languages Act; 
introduce, within six months of this judgment, a proper monitoring system 
and procedures to quickly identify, document and quantify potential viola­
tions of its language duties, . . .  particularly by introducing a procedure to 
identify and document occasions on which Jazz does not assign flight at­
tendants able to provide services in French on board flights on which there 
is significant demand for services in French; [application judge's reasons, 
at p . 1 53 ]  

122 The Federal Court of Appeal set this order aside. It held that the portion of  the order that 
required Air Canada to "make every reasonable effort to comply with all of its duties" under Part IV 
of the OLA was simply a general order to comply with the law, a type of order that should be grant­
ed only in exceptional circumstances which did not exist here: paras. 5 5-60. Turning to the rest of 
the order, the court found that it was not supported by the evidence and that it, too, was not suffi­
ciently precise : para. 63. As Trudel J.A. put it on behalf of the court: 

The imprecise wording of the order leads me once again to expect that its 
implementation would be problematic for the appellant, and for any court called 
to intervene in the event of a future dispute. Nothing in the record reveals what a 
proper and quick monitoring system is. The use of the word "particularly" shows 
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that the assignment o f  bilingual flight attendants by Jazz i s  only one o f  the ele­
ments which call for action on the part of the appellant. What are the other ele­
ments? By encompassing the obligations set out in Part IV of the OLA, the order 
concerns not only in-flight services, but services offered at the various sales and 
baggage check-in counters, call centres, etc. The scope of the order goes much 
further than what is necessary to remedy the violation of the Thibodeaus' lan­
guage rights. [para. 76] 

123 The Commissioner submits that the Federal Court of Appeal exceeded its proper appellate 
role by weighing the evidence de novo and thereby not giving appropriate appellate deference to the 
findings at first instance. However, in my respectful view, the order was properly set aside. 

124 The first part of the order simply requires Air Canada to comply with the law. But those 
types of orders should only be made in exceptional circumstances which do not exist here. The ap­
pellants did not attempt to defend this part of the application judge's order and, for the reasons given 
by the Federal Court of Appeal on this point, my view is that the application judge erred in making 
it. 

125 With respect to the second aspect of the order -- requiring Air Canada to put a monitoring 
system in place -- it too was correctly set aside. My view is that the order is too imprecise, risks 
ongoing litigation and court supervision in relation to whether it is being complied with, and is in­
appropriate particularly in light of the Commissioner's statutory powers and expertise in relation to 
monitoring compliance with the OLA . 

Legal Principles 

126 Structural orders play an important, but limited, role in the enforcement of rights through 
the courts : Doucet-Boudreau v. Nova Scotia (Minister of Education),  2003 SCC 62 , [2003] 3 S .C .R. 
3 ,  at para. 56 .  Orders of this nature are treated with special care because of two potential and related 
problems: first, insufficient clarity, which in turn may result in the second, namely the need for on­
going judicial supervision -- ongoing supervision being something that courts only exceptionally 
undertake. 

127 With respect to clarity, we must bear in mind that the ultimate sanction for failure to abide 
by an order of this nature is a finding of contempt of court and consequent imposition of a fine or a 
period of incarceration. Orders must be sufficiently clear so that they give the parties bound by them 
fair guidance on what must be done to comply and to prevent a potentially endless round of further 
applications to determine whether the parties have complied. As the Court put it in Pro Swing Inc. 
v. Elta Golf Inc. , 2006 SCC 52, [2006] 2 S .C.R. 6 1 2, at para. 24 : 

-The terms of the order must be clear and specific. The party needs to know ex­
actly what has to be done to comply with the order . . . . While the specificity re­
quirement is linked to the claimant's ability to follow up non-performance with 
contempt of court proceedings, supervision by the comis often means relitigation 
and the expenditure of judicial resources. 

128 Ongoing judicial supervision will be appropriate in some cases, as discussed in 
Doucet-Boudreau. However, absent compelling circumstances, the courts generally should not 
make orders that have the almost inevitable effect of creating ongoing litigation about whether the 
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order i s  being complied with. This is particularly so  in  this case given the statutory powers and ex­
pertise of the Commissioner to identify problems in relation to compliance with the OLA and to 
monitor whether appropriate progress is being made in implementing measures to correct them: ss. 
49 to 75 .  

Application 

129 Tested against these principles, my view is that the Federal Court erred in law by making 
the structural order in this case. I will focus on the monitoring provisions of the order as there was 
no serious effort on the appellants' part to defend the first part of the judge's order that simply di­
rected Air Canada to obey the law. 

130 On its face, the monitoring aspects of the order immediately raise a number of questions 
about its scope and limits. In order to comply with the order, what would constitute a "proper" mon­
itoring system? Would periodic inspections be sufficient or does the monitoring system have to be 
capable of documenting each and every "potential" violation? How "quickly" does it have to identi­
fy "potential violations"?  For that matter, what is a "potential " violation? These rather obvious 
questions arising from a review of the order, and to which neither the order nor the record provides 
any answers, point to its lack of precision. While the application judge appears to have intended to 
focus on the assignment of flight attendants capable of providing services in French to flights on 
which there is a significant demand for services in French, her order goes far beyond that, as the 
Federal Court of Appeal noted. 

131  In addition to these difficulties, there is also the fact that the Commissioner has both the 
statutory powers and the institutional expertise to monitor compliance and ameliorative efforts. This 
will generally make ongoing judicial supervision in relation to this statutory scheme something that 
should be undertaken in only truly compelling circumstances that did not exist here. 

132 I agree with the Federal Court of Appeal that the structural order should not have been 
made. The declaration, apology, and costs of the application constituted appropriate and just reme­
dies in this case. 

Disposition 

133 I would dismiss the appeals. The respondent has not requested costs and I would order 
none. 

The reasons of Abella and Wagner JI. were delivered by 

134 ABELLA J. (dissenting) :-- International law is a work in progress. Courts in liberal de­
mocracies are increasingly grappling with the domestic effect of international human rights law. 
Most of these cases involve interpreting domestic rules in light of broader international human 
rights protection. This case presents the opposite scenario -- how to interpret an international treaty 
that may be in conflict with the broader protection of fundamental rights available domestically. 

135 Air Canada breached its duty to provide services in French to Michel and Lynda Thibodeau 
on three flights between Canada and the United States. The Thibodeaus applied to the Federal Court 
for damages and for "structural" orders to redress Air Canada's allegedly systemic violations of its 
bilingualism duties. Air Canada acknowledged that it is subject to the Official Languages Act, 
R.S.C.  1 985 ,  c. 3 1  (4th Supp.), but relied on the limitations on carrier liabil ity in the Convention for 
the Unification of Certain Rules for International Carriage by A ir, signed in Montreal, as set out in 
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Schedule VI of the Carriage by A ir Act, R.S.C.  1 985,  c. C-26 (the Montreal Convention or Conven­
tion) as a barrier to the Thibodeaus' claims for damages. 

136 There is no dispute that Air Canada breached its obligations under s. 22 of the Official 
Languages Act by failing to provide services and announcements in French. The remaining issue is 
whether the Montreal Convention prevents the Thibodeaus from recovering damages from Air 
Canada for these breaches. 

137 In my respectful view, the Montreal Convention neither contemplates nor excludes the type 
of damages at issue on these appeals. I would therefore allow the appeals. 

Analysis 

138 The general focus of these appeals is on the scope of the liability provisions in the Montre-
al Convention. The particular focus is on Article 29, which is found in Chapter III of the Conven­
tion, headed "Liability of the Carrier and Extent of Compensation for Damage" .  Article 29 states: 

ARTICLE 29 -- BASIS OF CLAIMS 

In the carriage of passengers, baggage and cargo, any action for damages, 
however founded, whether under this Convention or in contract or in tort or oth­
erwise, can only be brought subject to the conditions and such limits of liability 
as are set out in this Convention without prejudice to the question as to who are 
the persons who have the right to bring suit and what are their respective rights. 
In any such action, punitive, exemplary or any other non-compensatory damages 
shall not be recoverable. 

139 Interpreting this language takes us to Article 3 1  of the Vienna Convention on the Law of 
Treaties, Can. T.S .  1 980  No. 37,  which requires that treaties be interpreted "in good faith in ac­
cordance with the ordinary meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose" (entered into force January 27, 1 9 80) .  

140 The process of treaty interpretation is a process of discernment. The literal meaning of the 
words is rarely reliably able to yield a clear and unequivocal answer. The intention of state parties 
must therefore be discerned by using a good faith approach not only to the words at issue, but also 
to the context, history, object and purpose of the treaty as a whole. In my respectful view, this exer­
cise leads to the conclusion that Article 29 of the Montreal Convention does not exclusively govern 
the universe of dan1ages for which carriers are liable during international carriage by air. 

141  The first words of Article 29 are words that restrict its scope by declaring that any action 
for damages " [i]n the carriage of passengers, baggage and cargo" must be brought subject to the 
conditions set out in the Convention. I accept that the words which immediately follow -- "however 
founded, whether under this Convention or in contract or in tort or otherwise" -- are, if read in isola­
tion, broad in scope. But I do not see this as an independent, defining phrase, I see it as a clause de­
pendent for its meaning on the preceding opening words. Thus, "action" refers only to an action for 
damages " [i]n the carriage of passengers, baggage and cargo" .  

142 I t  is ,  therefore, only an action for damages incurred " [i]n the carriage of passengers, bag-
gage and cargo" that must be brought "subject to the conditions and such limits of liability as are set 
out" in the Convention, whether or not the action is brought in contract or tort, under the Convention 
or otherwise. No other actions for damages are included in the scope of Article 29. 
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143 What then does an action for damages " [i]n the carriage of passengers, baggage and cargo" 
mean? For interpretive assistance, we look to other provisions of the Convention, and, in particular, 
to Chapter III in which we find Article 29. 

144 Chapter III sets out the limited liability of carriers in the carriage of passengers, baggage 
and cargo. Article 1 7( 1 )  establishes the conditions of liability for "Death and Injury of Passengers" .  
Articles 1 7(2), 1 7(3) and 1 7(4) establish the conditions of liability for "Damage to Baggage" .  Arti­
cle 1 8  establishes the conditions of liability for "Damage to Cargo" .  Article 1 9  establishes the con­
ditions of liability "for damage occasioned by delay in the carriage by air of passengers, baggage or 
cargo" .  Subsequent provisions establish the limits on recovery for these types of damage. Article 2 1  
establishes the rules of ''Compensation in Case of Death or Injury o f  Passengers" and Article 22 
outlines the "Limits of Liability in Relation to Delay, Baggage and Cargo" .  

1 45 Article 1 9  actually tracks the opening words o f  Article 2 9  (" [i]n the carriage o f  passengers, 
baggage and cargo")  and the other provisions refer to the same subject areas : death or bodily injury 
of a passenger, destruction or loss of, or damage to, baggage, destruction or loss of, or damage to, 
cargo, and delay in the carriage of persons, baggage or cargo. The rest of Article 29 ("any action for 
damages, however founded . . .  can only be brought subject to the conditions and such limits of lia­
bility as are set out in this Convention") merely confirms that the Treaty exclusively governs actions 
for damages in respect of these subjects. 

146 Significant support for this interpretation can be found in the relationship between Article 
29 of the Montreal Convention and its predecessor, Article 24 of the Convention for the Unification 
of Certain Rules Relating to International Carriage by Air, signed at Warsaw, October 1 2, 1 929, as 
amended at The Hague, 1 955 ,  as set out at Schedule I of the Carriage by Air Act (the Warsaw Con­
vention). Article 24 states :  

ARTICLE 24 

( 1 )  In the cases covered by Articles 18  and 1 9  any action for damages, however 
founded, can only be brought subject to the conditions and limits set out in this 
Convention. 

(2) In the cases covered by Article 1 7  the provisions of the preceding paragraph 
also apply, without prejudice to the questions as to who are persons who have the 
right to bring suit and what are their respective rights. 

147 Article 24 of the Warsaw Convention clearly limits the scope of the words "any action for 
damages, however founded" to "the cases covered by" Articles 1 7, 1 8  and 1 9 . Those Articles had 
set out the conditions of liability for personal injury to passengers, for damage to baggage or cargo 
and for damage caused by delay. The language used in these provisions of the Warsaw Convention 
is almost identical to the language found in Articles 1 7, 1 8  and 1 9  of the Montreal Convention. 

148 The only real difference, in fact, between the language in Article 24 of the Warsaw Con-
vention and Article 29 of the Montreal Convention is that the words in Article 24 clarifying that the 
actions for damages relate to the cases covered by Articles 1 7, 1 8  and 1 9, are not found in Article 
29. I do not see this as particularly meaningful for two reasons. 
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149 First, the U.S.  Supreme Court examined this variation in language in El Al Israel Airlines, 
Ltd. v. Tsui Yuan Tseng, 525 U.S .  1 55 ( 1 999). Writing for eight of the members of the court, Gins­
burg J. concluded that a shift from the words " [i]n the cases covered by" to the words " [i]n the car­
riage of passengers and baggage" does not change, but "merely clarifies" the scope of exclusivity of 
the provision (p. 1 75). 

150 Second, seeing this shift in language as reflecting an intention to expand protection for air 
carriers beyond the actions covered by Articles 1 7, 1 8  and 1 9  contradicts the historic reality that the 
Montreal Convention was the culmination of a decades-long effort to improve consumer protection, 
not restrict it. 

151  The predecessor Warsaw Convention came into being in 1 929 to assist the fledgling airline 
industry take flight. At that time, aviation technology was in its initial stages. Accidents were com­
mon, and many pilots and passengers were injured or died as a result. The relative frequency of ac­
cidents exposed carriers to unpredictable and significant losses. This made it difficult to secure in­
vestment capital or insurance protection (Paul Stephen Dempsey, Aviation Liability Law (2nd ed. 
20 1 3), at pp. 309- 1 0). 

1 52 Airlines responded by requiring passengers to sign waivers relieving carriers of any and all 
liability in the event of an injury. When accidents happened, those passengers were left with no 
remedy for their injuries or losses. 

153 The Warsaw Convention attempted a protective reconciliation for both airlines and pas­
sengers. Airlines would benefit from the introduction of a uniform scheme of limited liability to 
protect against the financial risks and uncertainty posed by accidents, passengers would benefit 
from access to predetermined amounts of limited compensation for death or injury -- about 
US$8,300 per passenger -- and a prohibition on airlines requiring passengers to waive all liability 
(Paul Stephen Dempsey and Michael Milde, International Air Carrier Liability: The Montreal 
Convention of 1999 (2005), at pp. 1 5- 1 6  and 50-5 1 ;  John E. J. Clare, "Evaluation of Proposals to 
Increase the 'Warsaw Convention' Limit of Passenger Liability" ( 1 949), 1 6  J. Air L. & Com. 53) .  
The Warsaw Convention thus sought "to accommodate or balance the interests of passengers seek­
ing recovery for personal injuries, and the interests of air carriers seeking to limit potential liability" 
(Tseng, at p. 1 70). 

154 As safety in the industry improved, governments turned their attention from protecting the 
financial viability of airlines to introducing a more passenger-friendly legal regime. The focus tilted 
towards increasing the exceptionally low limits on carrier liability established in the Warsaw Con­
vention (Dempsey, at pp. 3 1 5- 1 6) .  

155 States subsequently signed on to different international efforts to expand carrier liability. 
The Hague Protocol of 1 955 ,  for example, doubled liability limits for death and personal injury of 
passengers to about US$ 1 6,600 (Protocol to amend the Convention/or the Unification of Certain 
Rules Relating to International Carriage by Air, signed at The Hague, September 28, 1 955 ,  478 
U.N.T.S .  37 1 ,  as set out in Schedule III of the Carriage by Air Act) . The Guatemala City Protocol 
of 1 97 1  introduced an absolute limit on carrier liability of about US$ 1 00,000, and expanded the 
circumstances under which carriers could be found liable under the Warsaw Convention (Protocol 
to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by 
Air Signed at Warsaw on 12 October 1929 as Amended by the Protocol Done at The Hague on 28 
September 1955, signed at Guatemala City, March 8, 1 97 1  (not in force)). The Guadalajara Con-
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vention of 1 96 1  extended the Warsaw Convention's liability regime to cover both a contracting car­
rier and the carrier that actually provided service (Convention, Supplementary to the Warsaw Con­
vention, for the Unification of Certain Rules Relating to International Carriage by Air Performed 
by a Person Other than the Contracting Carrier, signed at Guadalajara, September 1 8, 1 96 1 ,  500 
U.N.T.S .  3 1 ,  as set out in Schedule V of the Carriage by A ir Act). And Montreal Protocol No. 4 of 
1 999 increased cargo liability limits (Montreal Protocol No. 4 to Amend the Convention for the 
Unification o.f Certain Rules Relating to International Carriage by A ir, 25 September 1 975 ;  Demp­
sey and Milde, at pp. 1 7-4 1 ) .  

156 Notwithstanding the increasing recognition that compensation for passengers was too low, 
a single international instrument increasing ceilings on carrier liability proved elusive. Out of con­
cern that this fractured response could lead to the demise of a unified system of international air 
law, the industry took action. The Montreal Agreement of 1 966, a private arrangement between air­
lines, increased carrier liability under the Warsaw Convention for personal injury for carriage to, 
from or through the U.S .  up to US$75 ,000 (Agreement Relating to Liability Limitations of the War­
saw Convention and the Hague Protocol, May 1 3 ,  1 966). In 1 97 4, some European and Japanese 
carriers agreed to increase passenger liability under the Warsaw Convention through their tariffs up 
to US$5 8,000, and later to US$ 1 00,000 (the Malta Agreement) (see Dempsey and Milde, at pp. 
29-3 1 ) . 

157 In 1 992, Japanese carriers effectively agreed to a liability regime for passenger injury of 
strict liability up to an initial limit greater than that established in the Warsaw Convention,  and "a 
fault-based reversed burden of proof' that would apply thereafter without any limit (the Japanese 
Initiative) (Dempsey and Milde, at p. 32). In 1 995,  the International Air Transport Association 
(IA TA), the trade association for the world's airlines, endorsed an intercarrier agreement revising 
the "grossly inadequate" liability limits installed by the Warsaw Convention and adopting a two-tier 
fault system of strict and then presumed liability (IA TA lntercarrier Agreement on Passenger Lia­
bility, preamble; Dempsey and Milde, at p. 4 1 7) .  The signatory carriers to the IA TA lntercarrier 
Agreement resolved " [t]o take action to waive the limitation of liability on recoverable compensa­
tory damages in Article 22 paragraph 1 of the Warsaw Convention as to claims for death, wound­
ing, or other bodily injury of a passenger . . .  so that recoverable compensatory damages may be de­
termined and awarded by reference to the law of the domicile of the passenger" (Article 1 ;  see 
Dempsey, at pp. 332-34; Dempsey and Milde, at pp. 32-35 and 4 1 7). 

158 Having been "upstaged" by industry initiatives to address the low ceilings on carrier liabil­
ity, States began to work towards updating the Warsaw Convention (Dempsey, at p. 336 ;  Dempsey 
and Milde, at pp. 36-38) .  Through the International Civil Aviation Organization, the Montreal 
Convention came into being in 1 999, adopting the two-tier liability schemes for passenger injury or 
death outlined in the Japanese Initiative of 1 992 and the IA TA lntercarrier Agreement of 1 995,  as 
well as an initial limit on recovery of around US$ 1 50,000 (Dempsey and Milde, at pp. 40-4 1 ) . 

159 The Montreal Convention thereby sought to replace the patchwork system that had at-
tempted to expand the limits on liability set by the Warsaw Convention in 1 929. The drafters of the 
Montreal Convention continued to maintain a uniform liability scheme, as had the Warsaw Conven­
tion, but while the primary goal of the Warsaw Convention had been to limit the liability of carriers 
in order to foster the growth of the nascent commercial aviation industry, the state parties to the 
Montreal Convention were more focused on the importance of "ensuring protection of the interests 
of consumers in international carriage by air and the need for equitable compensation based on the 
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principle of restitution" (Montreal Convention, preamble; Ehrlich v. American Airlines, Inc. , 360 
F.3d 366 (2d Cir. 2004), at p .  3 7 1  (fn. 4)). 

160 As this history shows, interpreting the change in language from Article 24 of the Warsaw 
Convention to Article 29 of the Montreal Convention in a way that narrows protection for consum­
ers and expands it for carriers, is both counter-intuitive and historically anomalous. At no time was 
there ever any suggestion that the new Convention was designed to reduce the ability of passengers 
to sue carriers. 

161  There is, in fact, no evidence that state parties intended to replace the subject-specific 
scope of exclusivity established in Article 24 of the Warsaw Convention with a universal rule of 
exclusivity in Article 29 of the Montreal Convention .  What little evidence there is of the preparato­
ry work preceding the adoption of the Montreal Convention suggests the opposite. As Dempsey and 
Milde point out, " [a] study of the history of drafting in the convoluted procedure rather indicates 
that there was no creative courage to innovate with new concepts" (p. 42). 

162 I also find the absence of any reference in the Parliamentary record to the changes in lan-
guage between Article 24 of the Warsaw Convention and Article 29 of the Montreal Convention 
revealing. The sponsors of the Convention's implementing bill never mentioned Article 24 or Arti­
cle 29 in the House of Commons or the Senate (speech of Andre Harvey (Parliamentary Secretary 
to the Minister of Transport), opening second reading in Parliament of Bill S-33 ,  An Act to amend 
the Carriage by A ir Act, House of Commons Debates, vol. 1 37, 1 st Sess., 37th Parl . ,  November 20, 
200 1 ,  at p. 7346; see also speech of the Hon. Ross Fitzpatrick, moving the second reading in the 
Senate of Bill S-33 ,  Debates of the Senate, vol. 1 39, 1 st Sess., 37th Parl . ,  October 2, 200 1 ,  at p .  
1 346). Nor did any of the witnesses who gave evidence before the House of Commons and Senate 
committees that reviewed the implementation of the Convention into federal law (transcript of 
statement of Mr. Vayzel Lee (Policy Advisor, Domestic Air Policy, Department of Transport) to the 
House of Commons Standing Committee on Transport and Government Operations, Meeting No. 
40 -- Evidence, November 29, 200 1 (online); Proceedings of the Standing Senate Committee on 
Transport and Communications, Issue No. 1 5  -- Evidence, October 3 1 ,  200 1 (online)). 

163 Given the suggestion that the wording in Article 29 of the Montreal Convention changes 
the focus from Article 24 of the Warsaw Convention by expanding protection for air carriers to all 
actions for damages, this silence is, to say the least, surprising. Dramatic changes in law tend to at­
tract dramatic reactions. This purported change attracted none. The most logical explanation for the 
silence, therefore, is that there was no change in law. In fact, it is hard to imagine such a drastic 
domestic intrusion without either express language or Parliamentary disclosure. The silence about 
such consequences suggests that no such consequence was either contemplated or intended. 

164 Finally, it is worth noting that Article 3 (4) of the Montreal Convention also confirms a 
narrow interpretation of the scope of claims governed by the Treaty. It states :  

ARTICLE 3 - PASSENGERS AND BAGGAGE 

4. The passenger shall be given written notice to the effect that where this Conven­
tion is applicable it governs and may limit the liability of carriers in respect of 
death or inj ury and for destruction or loss of, or damage to,  baggage, and for de­
lay. 
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This sets out what information passengers are entitled to know about the range of liability limita­
tions covered by the Convention, namely, "death or injury and for destruction or loss of, or damage 
to, baggage, and for delay" . Article 29 must, it seems to me, be read harmoniously with this provi­
sion. Concluding instead that Article 29 expands this list to include all claims for damages arising in 
the course of international carriage by air, suggests that the intention of the Convention was to give 
passengers notice only about some aspects of a carrier's limited liability, without warning them that 
all other actions are simply barred. This, it seems to me, contradicts the consumer protection pur­
pose of the Convention by inferring that the state parties' intention was to mislead passengers by 
providing notice to them about only some, but not all, of the limits on a carrier's liability. 

1 65 All Article 29 does, therefore, is direct that the Montreal Convention exclusively governs 
only those actions brought for damages incurred " [i]n the carriage of passengers, baggage and car­
go" ,  which in turn means those actions covered by Articles 1 7, 1 8  and 1 9. 

166 The Thibodeaus, on the other hand, seek damages for violations of a statute that reifies 
constitutionally protected rights. This Court has held that those laws "which seek to protect indi­
viduals from discrimination acquire a quasi-constitutional status, which gives them preeminence 
over ordinary legislation" (Dickason v. University of Alberta, ( 1 992] 2 S .C.R. 1 1 03 ,  at p. 1 1 54, per 
L'Heureux-Dube J. ,  dissenting; Winnipeg School Division No. 1 v. Craton, ( 1 985] 2 S .C.R. 1 50, at 
p. 1 56). As stated in Lavigne v. Canada (Office of the Commissioner of Official Languages) , (2002] 
2 S .C .R. 773, at para. 23 , quoting Canada (Attorney General) v. Viola, [ 1 99 1 ]  1 F .C.  373 (C.A.), at 
p. 3 86, the Official Languages Act has a special status because " [i]t reflects both the Constitution of 
the country and the social and political compromise out of which it arose . "  The Official Languages 
Act is therefore synergistically aligned with the language protections in the Canadian Charter of 
Rights and Freedoms. 

1 67 Why does this matter? Because it helps broker the interpretive outcome. In my view, Arti-
cle 29 of the Montreal Convention should be interpreted in a way that is respectful of the protec­
tions given to fundamental rights, including language rights, in domestic legislation. 

168 And this goes to the object and purpose of the Convention.  There is no evidence in the Par-
liamentary record or the legislative history of the Convention to suggest that Canada, as a state par­
ty, intended to extinguish domestic language rights protection by ratifying or implementing the 
Montreal Convention. Given the significance of the rights protected by the Official Languages Act 
and their constitutional and historic antecedents, the Montreal Convention ought to be interpreted in 
a way that respects Canada's express commitment to these fundamental rights, rather than as re­
flecting an intention to subvert them. 

1 69 I am aware of the jurisprudential division about the scope of the Treaty. Some courts, as in 
Walker v. Eastern A ir Lines, Inc. , 785 F.Supp. 1 1 68 (S .D.N.Y. 1 992), and Beaudet v. British Air­
ways, PLC, 853 F.Supp. 1 062 (N.D. Ill. 1 994), have assumed limits on the range of actions covered. 
Others, as in Sidhu v. British Airways Pie. , [ 1 997] A.C. 430, Tseng, King v. American Airlines, Inc. , 
284 F.3d 3 52 (2nd Cir. 2002), Jn re Deep Vein Thrombosis and Air Travel Group Litigation, [2005] 
UKHL 72, [2006] 1 A.C. 495, and Stott v. Thomas Cook Tour Operators Ltd. , [20 1 4] UKSC 1 5, 
[20 1 4] 2 W.L.R. 52 1 ,  have attributed it significantly wider coverage. But it seems to me that it 
would be an aberrant rule of treaty interpretation, and one which is hard to see as being consistent 
with the "good faith" required by Article 3 1  of the Vienna Convention, to conclude that a treaty 
which is silent as to its effect on domestic legislation protecting fundamental, let alone constitution­
al rights, can be construed as silencing those rights. 



1 70 Finally, although it is not determinative, we cannot ignore the fact that we are dealing with 
a commercial treaty. This Court has often said that domestic law should be generously interpreted in 
alignment with international law and its human rights values. It has never said that international law 
should be interpreted in a way that diminishes human rights protected by domestic law. 

171  Just as Parliament is not presumed to legislate in breach of a treaty, it should not be pre­
sumed to implement treaties that extinguish fundamental rights protected by domestic legislation. 

172 The meaning of Article 29, considered in context and in light of the obj ect and purpose of 
the Montreal Convention, therefore, points to a limited scope of exclusivity, and should be inter­
preted as directing that the Montreal Convention governs only those actions brought for damages 
incurred " [i]n the carriage of passengers, baggage and cargo" ,  namely, actions covered by Articles 
1 7, 1 8  and 1 9 . 

173 The remaining question is whether the Thibodeaus' action for damages falls within those 
Articles. 

1 74 Articles 1 7(2), (3) and ( 4), 1 8  and 1 9  contemplate damages sustained in respect of bag-
gage, cargo and delay. The only substantive provision of the Convention, therefore, that might relate 
to the Thibodeaus' action is Article 1 7( 1 ), which states : 

ARTICLE 1 7  -- DEATH AND INJURY OF PASSENGERS -- DAMAGE TO 
BAGGAGE 

1 .  The carrier is liable for damage sustained in case of death or bodily in­
jury of a passenger upon condition only that the accident which caused the death 
or inj ury took place on board the aircraft or in the course of any of the operations 
of embarking or disembarking. 

175 The majority concludes that the Thibodeaus' claim for damages relates to the circumstances 
contemplated by Article 1 7( 1 )  because they suffered the breach of their language rights "aboard the 
aircraft" (para. 86). The language of Article 1 7( 1 )  makes it clear that the provision does not apply to 
all events that take place on board an aircraft or in the course of the operations of embarking or 
disembarking. Rather, Article 1 7( 1 )  imposes the requirements that ( 1 )  there must have been an ac­
cident, (2) which caused (3) death or bodily injury, (4) while the passenger was on board the aircraft 
or was in the course of embarking or disembarking (Dempsey and Milde, at p. 1 24;  Eastern A ir­
lines, Inc. v. Floyd, 499 U.S .  530  ( 1 99 1 ), at pp. 535-36). 

1 76 There is no complaint of an accident. That, in my view, is dispositive since Article 1 7( 1 )  
talks of "death or bodily injury" caused by an accident. That makes the rest o f  the provision redun­
dant in this case. The Thibodeaus have not suffered any bodily injury. The fact that the breaches of 
the Thibodeaus' language rights occurred "on board the aircraft" is irrelevant since those circum­
stances are only pertinent if there was an accident. 

1 77 Consequently, the Montreal Convention does not bar a damage award for breach of lan-
guage rights during international carriage by air. 

1 78 Accordingly, while I am not persuaded that a structural order was justified in the circum-
stances, I would allow the appeals with respect to the damages claims and restore the damages 
awarded by the Application Judge. 
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APPENDIX 

Convention for the Unification of Certain Rules Relating to International Carriage by Air, 
signed at Warsaw, October 12, 1 929, as set out at Schedule I of the Carriage by Air Act, R.S.C. 
1985, c. C-26 

[Note: The paragraphs of the Convention shown in italics were deleted and replaced (except 
in the case of paragraph (2) of Article 20) by the Protocol set out in Schedule III, infra.] 

ARTICLE 1 7  

The carrier is liable for damage sustained in the event of the death or wounding of a passen­
ger or any other bodily injury suffered by a passenger, if the accident which caused the damage so 
sustained took place on board the aircraft or in the course of any of the operations of embarking or 
disembarking. 

ARTICLE 18 

( 1 )  The carrier is liable for damage sustained in the event of the destruction or loss of, or  of 
damage to, any registered baggage or any cargo, if the occurrence which caused the damage so sus­
tained took place during the carriage by air. 

(2) The carriage by air within the meaning of the preceding paragraph comprises the period 
during which the baggage or cargo is in charge of the carrier, whether in an aerodrome or on board 
an aircraft, or, in the case of a landing outside an aerodrome, in any place whatsoever. 

(3) The period of the carriage by air does not extend to any carriage by land, by sea or by riv­
er performed outside an aerodrome. If, however, such a carriage takes place in the performance of a 
contract for carriage by air, for the purpose of loading, delivery or transhipment, any damage is 
presumed, subject to proof to the contrary, to have been the result of an event which took place 
during the carriage by air. 

ARTICLE 19 

The carrier is liable for damage occasioned by delay in  the carriage by air of passengers, 
baggage or cargo. 

ARTICLE 20 

( 1 )  The carrier is not liable if he proves that he and his agents have taken all necessary 
measures to avoid the damage or that it was impossible for him or them to take such measures. 

(2) In the carriage of cargo and baggage the carrier is not liable {f he proves that the damage 
was occasioned by negligent pilotage or negligence in the handling of the aircraft or in navigation 
and that, in all other respects, he and his agents have taken all necessary measures to avoid the 
damage. 

ARTICLE 22 

( 1 )  In the carriage of passengers the liability of the carrier for each passenger is limited to 
the sum of 125, 000 francs. Where, in accordance with the law of the Court seized of the case, dam­
ages may be awarded in the form of periodical payments, the equivalent capital value of the said 
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payments shall not exceed I 25, 000 francs. Nevertheless, by special contract, the carrier and the 
passenger may agree to a higher limit of liability. 

(2) Jn the carriage of registered baggage and of cargo, the liability of the carrier is limited to 
a sum of 250 francs per kilogram, unless the consignor has made, at the time when the package was 
handed over to the carrier, a special declaration of the value at delivery and has paid a supple­
mentary sum if the case so requires. Jn that case the carrier will be liable to pay a sum not exceed­
ing the declared sum, unless he proves that that sum is greater than the actual value to the con­
signor at delivery. 

(3) As regards objects of which the passenger takes charge himse(f the liability of the carrier 
is limited to 5, 000 francs per passenger. 

(4) The sums mentioned above shall be deemed to refer to the French franc consisting o.f 65 
112 milligrams gold of millesimalfineness 900. These sums may be  converted into any national 
currency in round figures. 

ARTICLE 23 

Any provision tending to relieve the carrier of liability or to fix a lower limit than that which 
is laid down in this Convention shall be null and void, but the nullity of any such provision does not 
involve the nullity of the whole contract, which shall remain subject to the provisions of this Con­
vention. 

(Note: This provision was renumbered as paragraph ( 1 )  and another provision added as para­
graph (2) by Article XII of the Protocol set out in Schedule III, irifi-a.] 

ARTICLE 24 

( 1 )  In the cases covered by Articles 1 8  and 1 9  any action for damages, however founded, can 
only be brought subject to the conditions and limits set out in this Convention. 

(2) In the cases covered by Article 1 7  the provisions of the preceding paragraph also apply, 
without prejudice to the questions as to who are persons who have the right to bring suit and what 
are their respective rights. 

ARTICLE 25 

( 1 )  The carrier shall not be entitled to avail himse(f of the provisions of this Convention 
which exclude or limit his liability, ifthe damage is caused by his wi(ful misconduct or by such de­
fault on his part as, in accordance with the law of the Court seized of the case, is considered to be 
equivalent to wi(ful misconduct. 

(2) Similarly the carrier shall not be entitled to avail himse(f of the said provisions, if the 
damage is caused as aforesaid by any agent of the carrier acting within the scope of his employ­
ment. 

[Note: A new article numbered as Article 25A was added by Article XIV of the Protocol set 
out in Schedule III, i11fi·a. ]  

Convention for tlte Unification of Certain Rules/or International Carriage by Air, signed at  
Montreal, as  set out at Schedule VI of the Carriage by Air Act, R.S.C. 1985, c. C-26 

ARTICLE 1 7  -- DEA TH AND INJURY TO P ASSENG ERS --
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DAMAGE TO BAGGA GE 

1 .  The carrier is liable for damage sustained in case of death or bodily injury of a passenger 
upon condition only that the accident which caused the death or injury took place on board the air­
craft or in the course of any of the operations of embarking or disembarking. 

2. The carrier is liable for damage sustained in case of destruction or loss of, or of damage to, 
checked baggage upon condition only that the event which caused the destruction, loss or damage 
took place on board the aircraft or during any period within which the checked baggage was in the 
charge of the carrier. However, the carrier is not liable if and to the extent that the damage resulted 
from the inherent defect, quality or vice of the baggage. In the case of unchecked baggage, includ­
ing personal items, the carrier is liable if the damage resulted from its fault or that of its servants or 
agents . 

3 .  If the can-ier admits the loss of the checked baggage, or if the checked baggage has not ar­
rived at the expiration of twenty-one days after the date on which it ought to have arrived, the pas­
senger is entitled to enforce against the carrier the rights which flow from the contract of carriage. 

4. Unless otherwise specified, in this Convention the term "baggage" means both checked 
baggage and unchecked baggage. 

ARTICLE 18 -- DAMAGE TO CARGO 

1 .  The carrier is liable for damage sustained in the event of the destruction or loss of, or 
damage to, cargo upon condition only that the event which caused the damage so sustained took 
place during the carriage by air. 

2. However, the can-ier is not liable if and to the extent it proves that the destruction, or loss 
of, or damage to, the cargo resulted from one or more of the following: 

(a) inherent defect, quality or vice of that cargo; 

(b) defective packing of that cargo performed by a person other than the carrier 
or its servants or agents; 

( c) an act of war or an armed conflict; 

(d) an act of public authority can-ied out in connection with the entry, exit or 
transit of the cargo . 

3 .  The carriage by air within the meaning of paragraph 1 of this Article comprises the period 
during which the cargo is in the charge of the carrier. 

4. The period of the carriage by air does not extend to any carriage by land, by sea or by in­
land waterway performed outside an airport. If, however, such carriage takes place in the perfor­
mance of a contract for carriage by air, for the purpose of loading, delivery or transhipment, any 
damage is presumed, subject to proof to the contrary, to have been the result of an event which took 
place during the carriage by air. If a carrier, without the consent of the consignor, substitutes car­
riage by another mode of transport for the whole or part of a carriage intended by the agreement 
between the parties to be carriage by air, such can-iage by another mode of transport is deemed to be 
within the period of carriage by air. 
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ARTICLE 1 9  - - DELA Y 

The carrier is liable for damage occasioned by delay in the carriage by air of passengers, 
baggage or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it 
proves that it and its servants and agents took all measures that could reasonably be required to 
avoid the damage or that it was impossible for it or them to take such measures. 

ARTICLE 21 -- COMPENSA TION JN CASE OF DEA TH 
OR INJURY OF PASSENGERS 

1 .  For damages arising under .paragraph 1 of Article 1 7  not exceeding 1 00 000 Special Draw­
ing Rights for each passenger, the carrier shall not be able to exclude or limit its liability. 

2. The carrier shall not be liable for damages arising under paragraph 1 of Article 1 7  to the 
extent that they exceed for each passenger 1 00 000 Special Drawing Rights if the carrier proves 
that: 

(a) such damage was not due to the negligence or other wrongful act or omission 
of the carrier or its servants or agents; or 

(b) such damage was solely due to the negligence or other wrongful act or omis­
sion of a third party. 

ARTICLE 22 -- LIMITS OF LIABILITY IN 
RELA TION TO DELA Y, BAGGAGE AND CARGO 

1 .  In the case of damage caused by delay as specified in Article 1 9  in the carriage of persons, 
the liabil ity of the carrier for each passenger is limited to 4 1 50 Special Drawing Rights. 

2. In the carriage of baggage, the liability of the carrier in the case of destruction, loss, dam­
age or delay is limited to 1 000 gpecial Drawing Rights for each passenger unless the passenger has 
made, at the time when the checked baggage was handed over to the carrier, a special declaration of 
interest in delivery at destination and has paid a supplementary sum if the case so requires. In that 
case the carrier will be liable to pay a sum not exceeding the declared sum, unless it proves that the 
sum is greater than the passenger's actual interest in delivery at destination. 

3. In the carriage of cargo, the liability of the carrier in the case of destruction, loss, damage 
or delay is limited to a sum of 1 7  Special Drawing Rights per kilogramme, unless the consignor has 
made, at the time when the package was handed over to the carrier, a special declaration of interest 
in delivery at destination and has paid a supplementary sum if the case so requires. In that case the 
carrier will be liable to pay a sum not exceeding the declared sum, unless it proves that the sum is 
greater than the consignor's actual interest in delivery at destination. 

4. In the case of destruction, loss, damage or delay of part of the cargo, or of any object con­
tained therein, the weight to be taken into consideration in determining the amount to which the car­
rier's liability is limited shall be only the total weight of the package or packages concerned. Never­
theless, when the destruction, loss, damage or delay of a part of the cargo, or of an object contained 
therein, affects the value of other packages covered by the same air waybill, or the same receipt or, 
if they were not issued, by the same record preserved by the other means referred to in paragraph 2 
of Article 4, the total weight of such package or packages shall also be taken into consideration in 
determining the limit of liability. 
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5 .  The foregoing provisions of paragraphs 1 and 2 of this Article shall not apply if it is proved 

that the damage resulted from an act or omission of the carrier, its servants or agents, done with in­
tent to cause damage or recklessly and with knowledge that damage would probably result; provid­
ed that, in the case of such act or omission of a servant or agent, it is also proved that such servant 
or agent was acting within the scope of its employment. 

6. The limits prescribed in Article 2 1  and in this Article shall not prevent the court from 
awarding, in accordance with its own law, in addition, the whole or part of the court costs and of the 
other expenses of the litigation incurred by the plaintiff, including interest. The foregoing provision 
shall not apply if the amount of the damages awarded, excluding court costs and other expenses of 
the litigation, does not exceed the sum which the carrier has offered in writing to the plaintiff within 
a period of six months from the date of the occurrence causing the damage, or before the com­
mencement of the action, if that is later. 

ARTICLE 26 -- INVALIDITY OF CONTRACTUAL PRO VISIONS 

Any provision tending to relieve the carrier of liability or to fix a lower limit than that which 
is laid down in this Convention shall be null and void, but the nullity of any such provision does not 
involve the nullity of the whole contract, which shall remain subject to the provisions of this Con­
vention. 

ARTICLE 29 - - BASIS OF CLAIMS 

In the carriage of passengers, baggage and cargo, any action for damages, however founded, 
whether under this Convention or in contract or in tort or otherwise, can only be brought subject to 
the conditions and such limits of liability as are set out in this Convention without prejudice to the 
question as to who are the persons who have the right to bring suit and what are their respective 
rights. In any such action, punitive, exemplary or any other non-compensatory damages shall not be 
recoverable. 

ARTICLE 49 -- MANDA TORY APPLICA TION 

Any clause contained in the contract of carriage and all special agreements entered into be­
fore the damage occurred by which the parties purport to infringe the rules laid down by this Con­
vention, whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shall 
be null and void. 

Carriage by Air Act, R.S.C. 1985, c. C-26 

2. ( 1 )  Subject to this section, the provisions of the Convention set out in Schedule I and of the 
Convention set out in Schedule V, in so far as they relate to the rights and liabilities of carriers, car­
riers' servants and agents, passengers, consignors, consignees and other persons, have the force of 
law in Canada in relation to any carriage by air to which the provisions apply, irrespective of the 
nationality of the aircraft performing that carriage. 

(2) Subject to this section, the provisions of the Convention set out in Schedule I, as amended 
by the Protocol set out in Schedule III or by the Protocols set out in Schedules III and IV, in so far 
as they relate to the rights and liabilities of carriers, carriers' servants and agents, passengers, con­
signors, consignees and other persons, have the force of law in Canada in relation to any carriage by 
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air to which the provisions apply, irrespective of the nationality of the aircraft performing that car­
riage. 

(2. 1 )  Subject to this section, the provisions of the Convention set out in Schedule VI, in so far 
as they relate to the rights and liabilities of carriers, carriers' servants and agents, passengers, con­
signors, consignees and other persons, have the force of law in Canada in relation to any carriage by 
air to which the provisions apply, irrespective of the nationality of the aircraft performing that car­
nage. 

(3) The Governor in Council may from time to time, by proclamation published in the Canada 
Gazette, certify who are the parties to any convention or protocol set out in a schedule to this Act, in 
respect of what territories they are respectively parties, to what extent they have availed themselves 
of the Additional Protocol to the Convention set out in Schedule I, which of those parties have made 
a declaration under the Protocol set out in Schedule III or IV and which of those parties have made 
a declaration under the Convention set out in Schedule VI. 

( 4) Any reference in Schedule I to the territory of any party shall be construed as a reference 
to the territories subj ect to its sqvereignty, suzerainty, mandate or authority, in respect of which it is 
a party. 

(5) Any liability imposed by Article 1 7  of Schedule I or Article 1 7  of Schedule VI on a carri­
er in respect of the death of a passenger shall be in substitution for any liability of the carrier in re­
spect of the death of that passenger under any law in force in Canada, and the provisions set out in 
Schedule II shall have effect with respect to the persons by whom and for whose benefit the liability 
so imposed is enforceable and with respect to the manner in which it may be enforced. 

(6) Any sum in francs mentioned in Article 22 of Schedule I shall, for the purposes of any ac­
tion against a carrier, be converted into Canadian dollars at the rate of exchange prevailing on the 
date on which the amount of any damage to be paid by the carrier is ascertained by a court. 

(7) For the purposes of subsection (6), the Canadian dollar equivalents of francs or Special 
Drawing Rights, as defined in Article 22 of the Convention set out in Schedule I, are determined by 

(a) converting francs into Special Drawing Rights at the rate of one Special 
Drawing Right for 1 5 .075 francs; and 

(b) converting Special Drawing Rights into Canadian dollars at the rate estab­
lished by the International Monetary Fund. 

Air Canada Public Participation Act, R.S.C. 1985, c. 35 (4th Supp.) 

1 0. ( 1 )  The Official Languages Act applies to the Corporation [Air Canada] . 

(2) Subject to subsection (5), if air services, including incidental services, are provided or 
made available by a subsidiary of the Corporation, the Corporation has the duty to ensure that any 
of the subsidiary's customers can communicate with the subsidiary in respect of those services, and 
obtain those services from the subsidiary, in either official language in any case where those ser­
vices, if provided by the Corporation, would be required under Part IV of the Official Languages 
Act to be provided in either official language. 
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Official Languages Act, R.S.C. 1 985, c. 31 (4th Supp.) 

2. The purpose of this Act is to 

(a) ensure respect for English and French as the official languages of Canada and 
ensure equality of status and equal rights and privileges as to their use in all fed­
eral institutions, in particular with respect to their use in parliamentary proceed­
ings, in legislative and other instruments, in the administration of justice, in 
communicating with or providing services to the public and in carrying out the 
work of federal institutions; 

(b) support the development of English and French linguistic minority communi­
ties and generally advance the equality of status and use of the English and 
French languages within Canadian society; and 

( c) set out the powers, duties and functions of federal institutions with respect to 
the official languages of Canada. 

22. Every federal institution has the duty to ensure that any member of the public can com­
municate with and obtain available services from its head or central office in either official lan­
guage, and has the same duty with respect to any of its other offices or facilities 

(a) within the National Capital Region; or 

(b) in Canada or elsewhere, where there is significant demand for communica­
tions with and services from that office or facility in that language. 

76. In this Part, "Court'' means the Federal Court. 

77. ( 1 )  Any person who has made a complaint to the Commissioner in respect of a right or 
duty under sections 4 to 7,  sections 1 0  to 1 3  or Part IV, V or VII, or in respect of section 9 1 ,  may 
apply to the Court for a remedy under this Part. 

(4) Where, in proceedings under subsection ( 1 ), the Court concludes that a federal institution 
has failed to comply with this Act, the Court may grant such remedy as it considers appropriate and 
just in the circumstances. 

78. ( 1 )  The Commissioner may 

(a) within the time limits prescribed by paragraph 77(2)(a) or (b), apply to the 
Court for a remedy under this Part in relation to a complaint investigated by the 
Commissioner if the Commissioner has the consent of the complainant; 

(b) appear before the Court on behalf of any person who has applied under sec­
tion 77 for a remedy under this Part; or · 
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(c) with leave of the Court, appear as a party to any proceedings under this Part. 

(2) Where the Commissioner makes an application under paragraph ( 1  )(a), the complainant 
may appear as a party to any proceedings resulting from the application. 

(3 ) Nothing in this section abrogates or derogates from the capacity of the Commissioner to 
seek leave to intervene in any adjudicative proceedings relating to the status or use of English or 
French. 

Canadian Charter of Rights and Freedoms 

16. ( 1 )  English and French are the official languages of Canada and have equality of status 
and equal rights and privileges as to their use in all institutions of the Parliament and government of 
Canada. 

(2) English and French are the official languages of New Brunswick and have equality of 
status and equal rights and privileges as to their use in all institutions of the legislature and govern­
ment of New Brunswick. 

(3) Nothing in this Charter limits the authority of Parliament or a legislature to advance the 
equality of status or use of English and French. 

24. ( 1 )  Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed 
or denied may apply to a court of competent jurisdiction to obtain such remedy as the court consid­
ers appropriate and just in the circumstances. 

Vienna Convention on the Law of Treaties, Can. T.S. 1980 No. 37 

Article 31. GENERAL RULE OF INTERPRETATION 

1 .  A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to 
the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all 
the parties in connection with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in con­
nexion with the conclusion of the treaty and accepted by the other parties 
as an instrument related to the treaty. 

3 .  There shall be taken into account together with the context: 

(a) any subsequent agreement between the parties regarding the in­
terpretation of the treaty or the application of its provisions; 
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"-{ ( � 
(b) any subsequent practice in the application of the treaty which es­

tablishes the agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations 
between the parties. 

4. A special meaning shall be given to a term if it is established that the parties so intended. 

Appeals dismissed, ABELLA and WAGNER JJ. dissenting. 

Solicitors : 

Solicitors.for the appellants Michel and Lynda Thibodeau: CazaSaikaley, Ottawa. 

Solicitor.for the appellant the Commissioner of Official Languages of Canada: Office of the Com­
missioner of Official Languages, Ottawa. 

Solicitors for the respondent: Air Canada, Dorval; Norton Rose Fulbright Canada, Montreal. 
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Employment law -- Employment standards legislation -- Offences and enforcement -- Hearings -­
Procedure -- Application by employer for judicial review of arbitrator 's refitsal to exclude individu­
al from adjudication proceedings dismissed -- At hearing of complaint of wrongful termination, em­
ployee wished to have friend, who spouse of owner of previous employer, present to provide support 
-- Employer and employee 's former husband, who was employer 's representative, objected arguing 
evidence which it sought to rely on for employee 's termination could be used against it in action 
commenced by previous employer against them -- Employee 's friend was not a party to or involved 
in litigation between her husband's company and employer and it was unclear how her presence 
would affect that litigation. 

Application by the employer for judicial review of the arbitrator's refusal to exclude an individual, 
Howard, from the adjudication proceedings. Both the employee and her former husband worked for 
the employer. Following her separation from her foimer husband, the employee was terminated. 
Following her termination, the employee complained to Human Resources and Skills Development 
Canada. The employer insisted that the employee's former husband act as its representative. At the 
hearing of the complaint, the employee was accompanied by Howard, who was the wife of the 
owner of Super H, a former employer of both the employee and her former husband. The employee, 
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who was unrepresented, wished to have Howard, who was her friend, present to provide support. 
The employer sought to have Howard excluded from the hearing on the basis that evidence which it 
sought to rely on to justify its dismissal of the employee could be used against it and the employee's 
former husband in an action commenced by Super H against them. The adjudicator denied the em­
ployer's request to exclude Howard on the basis that it had not shown good reason to exclude her. 
The employer then withdrew from the hearings. The employer sought judicial review of the arbitra­
tor's decision on the basis that he violated the principle of audi alteram partem and acted beyond his 
jurisdiction or wrongly refused to exercise his jurisdiction by refusing to exclude Howard from the 
hearing. It further argued that the denial of fair notice of Howard's presence and the arbitrator's re­
fusal to grant an adjournment to make additional representations on Howard's presence constituted a 
want or excess of jurisdiction. 

HELD: Application dismissed. Howard was not a party to the litigation between Super H and the 
employer and had no direct involvement in those proceedings and it was unclear how her presence 
would affect that litigation. Fm1hermore, it was unclear what information would have emerged that 
could have assisted Super H in its litigation and there was nothing that prevented the employee from 
telling Howard about the content of the proceedings. The content of the duty of fairness to the em­
ployer was met by giving it an opportunity to be heard and to present their argument why exclusion 
of Howard was necessary and why an adjournment should be granted. 

Statutes, Regulations and Rules Cited: 

Canada Labour Code, RSC 1 985 ,  c L-2, s. 1 6(a), s .  1 6(b), s .  1 6(c), s .  240, s .  24 1 (3), s .  242, s .  
242(2), s .  242(2)(c), s .  242(3) ,  s .  242(4) 

Counsel: 

Trevor Hande, for the Applicant. 

Shannon Knezacky Madill, for the Respondent (on her own Behalf). 

REASONS FOR JUDGMENT AND JUDGMENT 

1 MOSLEY J. : -- This is an application for judicial review of a decision made by an Adjudicator 
appointed under s 242 of the Canada Labour Code, RSC 1 985 ,  c L-2 (Code] , refusing a motion by 
the applicant to exclude Jean Howard from the adjudication proceedings. 

2 The applicant, Spruce Hollow Heavy Haul Ltd (Spruce Hollow), seeks an order: 

a) setting aside the Adjudicator's September 24, 20 1 3  decision and referring 
the matter of Spruce Hollow's liability for unjust dismissal to another adju­
dicator appointed by the Minister; 

b) excluding Jean Howard and any other representative, agent, director, of­
ficer or employee of Super H Holdings Ltd (Super H), or any of its affili­
ates from any and future hearings in this matter; and 
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c) a request for costs [withdrawn at the hearing] . 

3 The respondent seeks an order dismissing the application, directing that the hearing for reme-
dies before the Adjudicator be scheduled without delay, and any costs the Court deems appropriate 
and just. 

I .  BACKGROUND 

4 Spruce Hollow is a freight hauling company that trucks goods across Canada and the United 
States. It is incorporated in the province of British Columbia (BC) and operates out of an office in 
Abbotsford, BC. 

5 Shannon Knezacky (formerly Shannon Madill) is a former employee of Spruce Hollow. She 
affirms that she began working at Spruce Hollow in December 2005 where she was the lead dis­
patcher. According to Ms Knezacky, she became a Shareholder and Director of the company in 
2007. Prior to working at Spruce Hollow, she worked for Peter Howard, Owner and President of 
Super H from April 200 1 to November 2005 . 

6 According to a Statement of Defence and Counterclaim, filed by Super H in an action in the 
Supreme Court of British Columbia between Spruce Hollow and Super H, included in the appli­
cant's Application Record, Ms Knezacky and Mr Ronald Madill were both employees of Super H 
and were also both terminated by Super H on November 30,  2005 .  Super H's Statement of Defence 
and Counterclaim alleges, amongst other things, that Ms Knezacky was terminated for cause 
(wrongfully converting the property of Super H, in particular the ownership of the company, for 
personal use; taking steps to access bank accounts and attempting to be listed as a signing authority; 
wrongfully redirecting receivables). 

7 The applicant asserts that Ms Knezacky was an employee of both Spruce Hollow and Super 
H Holdings Ltd, handling the bookkeeping and accounts for both companies out of the same office. 
Ms Knezacky deposes that she was never an employee of both companies at the same time. As of 
the date of the making of her affidavit in this matter she was again employed by Super H, having 
resumed working there in June 20 1 3 .  

8 Ronald Madill is the General Manager of Spruce Hollow and Ms Knezacky's former husband. 
They were separated on August 1 1 , 20 I l,and are involved in acrimonious divorce proceedings. Ms 
Knezacky alleges that Mr Madill was abusive and that she left him with the assistance and protec­
tion of the Abbotsford Police. Ms Knezacky continued to work for a short time at Spruce Hollow 
after the separation. She says that Mr Madill made her continued employment there impossible. Ms 
Knezacky's last day of work was August 26, 20 1 1 .  She believes the separation and divorce pro­
ceedings are the reason why she was terminated by Spruce Hollow by letter dated August 3 1 ,  20 1 1 .  
The letter did not provide any reasons for the termination. 

9 On or around September 1 4  or 2 1 ,  20 1 1 ,  Ms Knezacky filed a written complaint with Human 
Resources and Skills Development Canada (HRS DC) under section 240 of the Code regarding her 
termination. According to Ms Knezacky's evidence, HRS DC staff was instructed by Spruce Hollow 
to deal with Mr Madill exclusively. As the matter was not settled in a reasonable period of time, Ms 
Knezacky made a written request that the complaint be referred to an adjudicator pursuant to sub­
section 24 1 (3) of the Code. She also requested in writing that the matter be dealt with between her-



Page 4 

self and James Weber, the principal owner of Spruce Hollow. That request was refused and Spruce 
Hollow insisted that Mr Madill act as its representative. 

10  Dalton L. Larson (the Adjudicator) was appointed to hear the complaint. He advised Ms 
Knezacky that Spruce Hollow was entitled to be represented by whomever they chose and they had 
chosen to be represented by Mr Madill. 

11 Spruce Hollow declined an offer of settlement proposed by Ms Knezacky. After what ap-
pears from the record to have been delays in scheduling further proceedings caused primarily by Mr 
Madill's unavailability, Mr Larson ordered Spruce Hollow to provide full reasons for the dismissal 
and the particulars leading to Ms Knezacky's termination by October 3 1 ,  20 1 2. Spruce Hollow re­
sponded on October 26, 20 1 2  with a written statement of reasons for Ms Knezacky's dismissal . 

12 A Case Management Meeting was conducted on November 7,  20 1 2, to deal with prelimi-
nary issues of employment length, jurisdiction and document exchange. Mr Madill challenged the 
Adjudicator's jurisdiction on the ground that Ms Knezacky had not been employed for a sufficient 
length of time. Mr Larson disposed of that objection finding that Ms Knezacky's employment at 
Spruce Hollow extended beyond the required 1 2  consecutive months of continuous employment 
prior to her dismissal by the employer. 

13 I note that according to an email in the record, counsel was retained by Spruce Hollow in 
November 20 1 2  to "deal with this matter" .  However, Mr Madill continued to personally represent 
Spruce Hollow. 

14 Mr Madill brought a motion to dismiss the complaint on the ground of what he characterized 
as "res judicata" . His argument was that the issues in the case were inextricably tied up in the di­
vorce proceedings underway in the Supreme Court of British Columbia between himself and Ms 
Knezacky. Mr Larson dismissed the objection in an interlocutory award dated November 23,  20 1 2, 
finding that no other court or tribunal had purported to make a determination as to whether the 
complainant was discharged for just and proper cause. He noted that there may be an argument that 
he had concwTent jurisdiction on some common issues with the divorce courts relating to damages. 
Mr Larson also directed that the proceedings be bifurcated with the first hearings to determine 
whether the dismissal was for cause. If cause was not found, subsequent hearings would deal with 
the question of damages. 

15  Following the hearing on the motion, the parties agreed to enter into a mediation process to 
attempt to settle the dispute, presided over by Mr Larson. That was not successful despite what he 
described as a genuine effort on the part of both parties. Further efforts to schedule proceeding dates 
proved to be difficult largely because of the unavailability of the Spruce Hollow counsel, Messrs 
Madill and Weber and their witnesses. The matter was eventually set down for hearing on August 7 
and 8 ,  20 1 3 .  

16  O n  the morning o f  August 7 ,  20 1 3 ,  Ms Knezacky brought with her Jean Howard, a former 
employee of Super H and the wife of Peter Howard, the sole director and shareholder of Super H, to 
attend the hearings to provide moral support. According to Ms Knezacky, Ms Howard had not 
worked for Super H since the spring of 20 1 1 .  Ms Knezacky describes Ms Howard as a close friend, 
advisor and "surrogate mother" who has been a great support to her. The suggestion that Ms How­
ard attend the hearing had come up just the prior evening, she states, and was not pre-planned. 
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1 7  According to Ms Knezacky's evidence, Mr Madill forcefully reacted to seeing Ms Howard 
in the room. Spruce Hollow stated, through counsel, that it was concerned that the evidence it was 
seeking to rely on to justify its dismissal of Ms Knezacky could be used against it and Mr Madill by 
Super H in the Super H Litigation. According to Super H's Statement of Defence and Counterclaim, 
the allegations in the proceedings between Spruce Hollow and Super H relate to incidents dating 
back to 2004 and 2005 .  According to Spruce Hollow, some of the underlying reasons for terminat­
ing Ms Knezacky relate to these allegations. 

1 8  After being given time to consider its position and to contact counsel handling the B.C.  Su­
preme Court litigation, Spruce Hollow sought an adjournment to prepare submissions on Ms How­
ard's exclusion from the proceedings. The Adjudicator refused this request. The Adjudicator agreed 
to Ms Knezacky's request that Ms Howard be present at the hearing. Spruce Hollow says that it then 
withdrew from the hearing rather than enter only part of its evidence against Ms Knezacky or enter 
all of it and risk providing evidence to suppo1i Super H's claim. The applicant states that it reserved 
its right to seek judicial review of the Adjudicator's decision and to make submissions on the issue 
of quantum should there be a finding of no just cause to terminate Ms Knezacky. 

II .  DECISION UNDER REVIEW 

1 9  In his written reasons for decision issued on September 24, 20 1 3 , the Adjudicator summa-
rized the background and context to the proceedings. He noted the difficulties his administrator had 
encountered in attempting to schedule hearings and to deal with anyone at Spruce Hollow other than 
Mr Madill. He referred to his September 12 ,  20 1 2  letter sent to Jennifer Weber, the office manager 
and wife of the owner, stating that he would not countenance any further delays resulting from 
Spruce Hollow's refusal to cooperate with his administrator. In particular, he noted that he would 
have no alternative but to schedule the hearings peremptorily and make a decision without their (i .e. 
Spruce Hollow's) participation. 

20 When the hearings commenced on August 7, 20 1 3 ,  the respondent advised Mr Larson that 
she was unable to afford counsel and requested that she be accompanied by a friend, Ms Howard. 
The respondent's intention, as described by Mr Larson, was that Ms Howard would not represent 
her or participate in the hearings in any manner. She would not be called as a witness. Nor would 
she examine witnesses or make submissions. The respondent told the Adjudicator that it would be 
helpful if she could at least have Ms Howard by her side for emotional support and to advise her 
generally. 

21 The Adjudicator noted that the applicant "vigorously opposed the application" .  The appli-
cant argued that it would not be able to make a full defence without risking that the information 
provided would be used against it to establish liability in the other proceedings. The applicant also 
argued that it had been prejudiced by the respondent's failure to provide notice of Ms Howard's at­
tendance . The Adjudicator probed the reasons for the objection: 

[24] I asked him to provide me with information on how the two cases might 
present as a conflict or more precisely how evidence in this case relating to 
whether the Complainant was dismissed for just and proper cause by the Em­
ployer could have any relevance to the issues in the other case. What he said in 
response was that the claim made by the plaintiff in the other case was that his 
client had misappropriated funds belonging to the plaintiff. However, he con-
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ceded that it was not part of the case by either party that the Complainant had a 
role in the misappropriation but only that it happened during a time when the two 
companies operated out of the same office. He went on to explain that his posi­
tion was based on the fact that the Complainant is currently employed by the 
plaintiff company in the other case and that she has the same role now as she had 
when she worked for the Employer in this case, and in particular that she was re­
sponsible for filing corporate taxes in both cases. 

22 The Adjudicator met privately with the applicant and respondent and advised that he was 
inclined to deny the motion on the basis that prejudice had not been established by the applicant. He 
advised that he "would need to know how evidence relating to why the Complainant was dismissed 
could possibly influence the claim in the other case that funds had been misappropriated based on 
the one simple fact that she has the same j ob in both companies. "  

23  The Adjudicator granted the applicant's request for a recess. After a recess of "about 20- 30  
minutes" the applicant requested an adjournment to the following day to  prepare argument on  the 
prejudice it would suffer if Ms Howard was allowed to be present. The Adjudicator "refused the 
adjournment because, as I said, he had not demonstrated how the evidence in this case could preju­
dice the other case . "  

24  The Adjudicator held that "an advisor who is tasked with a responsibility of providing emo­
tional support and advice to a party who is otherwise not represented should be seen to have such a 
legitimate interest [in the proceedings] unless there is otherwise a good reason to exclude the advi­
sor. " 

[30] In this case I denied the motion to exclude Jean Howard from the hearings 
because I was not provided with what I considered to be a good reason to exclude 
her. I accepted that she should be permitted to attend the hearings as an advisor 
to assist the Complainant but not to speak on her behalf or to otherwise partici­
pate in the hearings. It is not unimportant, in that respect, to point out the incred­
ible inconsistency between the position taken by the Employer at the outset of 
this case that it was entitled to select whomever it wished to represent it to the 
point that my Administrator could only speak with Mr Madill even to schedule 
hearings but that the Complainant could not have a friend attend the hearings as 
an advisor. 

[3 1 ]  Moreover, it may also be properly observed that these proceedings have 
been under way for fully two years, the delays having been caused largely by the 
serious matrimonial conflict between the Complainant and Mr. Madill, as I have 
already discussed. When hearings were finally scheduled to determine the sub­
stantive issue in dispute [ . . .  ] , it was done on the general understanding that no 
further delays would be tolerated except under the most dire circumstances. My 
decision on the motion to adjourn was taken in that context and on the grounds 
that no factual basis had been established by Counsel that would preclude me 
from being able to deal with the issue summarily. 

[32] The real issue in this case involves what happened after I denied the Em­
ployer's motion to adj ourn. I advised the Parties that I intended to proceed with 



Page 7 

the hearings and invited the Employer to commence its case and present its evi­
dence. Mr Hande declined to do so.  He advised me that that [sic] the Employer 
elected to withdraw from the hearings and to not participate further. I stated at 
that time that I was prepared to continue and that the failure of the Employer to 
participate would necessarily mean that it would fail to discharge its onus to 
prove that the Complainant was dismissed for just and proper cause. Notwith­
standing my admonition, Mr Hande and his entire team of advisors and witnesses 
withdrew from the hearing room and left the building 

25 In the result, the Adjudicator left open the question of remedies available to the respondent 
under s 242 (4) of the Code and the scheduling of hearings to address those issues. 

III. ISSUES 

26 The applicant raised a number of issues in its written submissions including an objection to 
the respondent's affidavit of December 1 8, 20 1 3 .  Reference is made to "numerous paragraphs that 
are not relevant to the issues before the Court on this application" and to paragraphs that are "preju­
dicial to the Applicant. " However, no specific paragraphs are identified. The respondent, who is 
self-represented, points out that she is unable to respond to unspecified complaints about the content 
of her affidavit when she does not know what paragraphs are in question. 

27 It seems to me that the respondent did her best to present the facts relevant to the dispute and 
based upon her own personal knowledge of the events that have transpired as required: Van Duy­
venbode v Canada (Attorney General), 2009 FCA 1 20 at para 2. To the extent that any part of her 
affidavit consists of any unnecessary "gloss or explanation" to the facts within her personal 
knowledge and relevant to the dispute, I have disregarded it. 

28 I would condense the remaining issues raised by the applicant as whether the Adjudicator's 
decision was unreasonable or a breach of procedural fairness. 

29 The standard of review applicable to cases of unjust dismissal under the Code is generally 
reasonableness: Skinner v Fedex Ground Ltd. , 20 1 4  FC 426 at para 5 ,  while the right to make full 
submissions and be heard on the reasons for termination constitute matters of procedural fairness: 
Couchiching First Nation v. Canada (Attorney General), 20 1 2  FC 772 at para 2 1 .  

30 Where an issue of procedural fairness arises, the task for the Court is to determine whether 
the process followed by the decision-maker satisfied the level of fairness required in all of the cir­
cumstances: see Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12 ,  [2009] 1 SCR 339  
at para 43 . 

IV. ANALYSIS 

31  The applicant submits that the Adjudicator violated the principle of audi alteram partem and 
acted beyond his jurisdiction or wrongly refused to exercise his jurisdiction by refusing to exclude 
Ms Howard from the hearing. The applicant says that the denial of fair notice and refusal to grant an 
adjournment to make additional representations constituted a want or excess of jurisdiction on the 
part of the tribunal : Supermarches Jean Labrecque Inc v Flamand, [ 1 987] 2 SCR 2 1 9  [ Supermar­
ches] at paras 52-54. 
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32 According to the applicant, Ms Knezacky was terminated from her employment at Spruce 
Hollow because she misdirected Spruce Hollow's funds, converted Spruce Hollow's property, and 
was dishonest with Spruce Hollow's ownership and management. Since this misconduct occurred 
when Ms Knezacky was working for both Spruce Hollow and Super H but Spruce Hollow paid Ms 
Knezacky's salary, Spruce Hollow could be found vicariously liable for Ms Knezacky's activities : 
Bazley v Curry, [ 1 999] 2 SCR 534 at para 1 0 . 

33 Ms Knezacky disputes that she was ever simultaneously employed by Spruce Hollow and 
Super H and asserts that the counter-claim in the action against Spruce Hollow will be dismissed 
against her whenever it is convenient for Super H to do so. This is supported by the fact that she is 
again employed by Super H. It seems that the action has not been actively pursued for several years 
but there are signs, according to counsel for Spruce Hollow, that it is to be revived. In any event, the 
claims against Ms Knezacky are also directed against Mr Madill and involve a longstanding com­
mercial dispute involving the ownership of both companies. 

34 The applicant claims that it could therefore not effectively present its case with Ms Howard 
in attendance, since its evidence and arguments co�ld be used to establish the direct or indirect lia­
bility of Spruce Hollow in its proceedings against Super H for any misfeasance by Ms Knezacky 
and Mr Madill. 

35 The applicant notes that Ms Knezacky could have asked someone else to provide support. 
Specifically, she should have asked someone who was not connected to the ongoing proceedings 
between Spruce Hollow and Super H. The Adjudicator failed to weigh Ms Howard's " legitimate in­
terest" in attending the hearing to provide moral support to Ms Knezacky against the potential harm 
to the applicant, Spruce Hollow submits . 

36 The applicant therefore argues that the Adjudicator wrongfully exercised his discretion to 
allow Ms Howard to remain in attendance despite being advised of Spruce Hollow's concerns that 
its ability to present a full defence to Ms Knezacky's claim would be hampered. Thus, the purpose 
of Ms Howard's attendance is not relevant. What is relevant, according to the applicant, is the im­
pact her attendance would have had on its ability to make its submissions. 

37 Ms Howard is not a party to the litigation between her husband's company and Spruce Hol-
low and has no direct involvement, it appears, in those proceedings as a witness or otherwise. As 
was similarly found by the Adjudicator, counsel for Spruce Hollow was unable to explain to me just 
how the presence of Ms Howard in support of Ms Knezacky could affect its case in the B.C.  Su­
preme Court litigation. 

38 It is not clear what information, beyond that already disclosed in the public pleadings, would 
have emerged in the proceedings that could possibly have assisted Super H to defeat Spruce Hol­
low's claim or assert its counterclaim. The matter before the Adjudicator related to the respondent's 
termination from Spruce Hollow, and none of the material provided to the Adjudicator by the ap­
plicant mentioned Super H or indicated a link between the termination and the ongoing proceedings 
between Spruce Hollow and Super H .  

39 Moreover, had the Adjudicator chosen to treat the proceedings as closed, nothing would 
have prevented Ms Knezacky, at their conclusion, from fully informing her friend about the content 
of the proceedings including anything of possible interest to Super H. 
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40 The applicant further submits that the Adjudicator provided its counsel with "only a brief 
period" to determine who Ms Howard was, consider the consequences of continuing the hearing 
with Ms Howard in attendance, including weighing the risks to his client with respect to another 
litigation matter of which he did not have detailed knowledge, and to research the limits of the Ad­
judicator's jurisdiction to allow a third paiiy's attendance at a hearing in these circumstances. It was 
therefore unreasonable for the Adjudicator to expect the applicant's counsel to put forward cogent 
arguments. 

41  I note that while counsel who appeared for Spruce Hollow at the hearing on August 7, 20 1 3 , 
had only been involved with the matter for a few weeks, another counsel in his firm who was fa­
miliar with the other litigation had been on record since November 20 1 2. 1 find it difficult to accept 
that had the Super H litigation been relevant to the proceedings involving Ms Knezacky's termina­
tion, counsel would not have informed himself about them prior to the hearing and been in a posi­
tion to explain the potential conflict to the Adjudicator. 

42 Counsel had an opportunity to confer with the lawyer handling the Super H litigation when 
the issue arose on August 7, 20 1 2. Following the recess, Spruce Hollow did not provide any further 
information as to why their motion to exclude Ms Howard should be granted. In particular, Spruce 
Hollow did not provide any submissions going to the alleged prejudice. Rather, they sought an ad­
journment to the following morning to prepare submissions on this issue. 

43 While the Court might have made a different decision in the face of the spirited objection 
raised by Spruce Hollow, the refusal of adjournment in the circumstances was reasonable in the 
context of the protracted proceedings to that date. Although, the matter had been set down for two 
days, the loss of the first day may well have resulted in a need for a further adjournment. In the ab­
sence of clear prejudice to its case, the decision was within the range of acceptable outcomes defen­
sible on the law and the facts . 

44 An adjudicator's powers are set out in s 242(2) and, pursuant to paragraph 242(2)(c), para-
graphs 1 6(a), 1 6(b) and 1 6(c) of the Code which sets out the powers of the Canada Industrial Rela­
tions Board. The adjudicator's powers are as follows: 

Powers of adjudicator 242 (2) An adjudicator to whom a complaint has been re­
ferred under subsection ( 1 )  

(a) shall consider the complaint within such time as the Governor in Council may by 
regulation prescribe; 

(b) shall determine the procedure to be followed, but shall give full opportunity to 
the parties to the complaint to present evidence and make submissions to the ad­
judicator and shall consider the information relating to the complaint; and 

(c) has, in relation to ai.1y complaint before the adjudicator, the powers conferred on 
the Canada Industrial Relations Board, in relation to any proceeding before the 
Board, under paragraphs 1 6( a), (b) and ( c ) .  

* * * 

Pouvoirs de l'arbitre 242 (2) Pour l'examen du cas dont il est saisi, l'arbitre : 



a) dispose du delai fixe par reglement du gouverneur en conseil; 
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b) fixe lui-meme sa procedure, sous reserve de la double obligation de donner a 
chaque partie toute possibilite de lui presenter des elements de preuve et des ob­
servations, d'une part, et de tenir compte de ! 'information contenue dans le dossi­
er, d'autre part; 

c) est investi des pouvoirs conferes au Conseil canadien des relations industrielles 
par les alineas 1 6a), b) et c ) .  

45  It is well established that administrative tribunals are "masters of their own procedure" .  In 
Prassad v Canada (Minister of Employment and Immigration),  [ 1 989] 1 SCR 560, [ 1 989] SCJ No. 
25 (QL) at para. 1 6, the Supreme Court observed that " [i]n the absence of specific rules laid down 
by statute or regulation, they control their own procedures subject to the proviso that they comply 
with the rules of fairness and, where they exercise judicial or quasi-judicial functions, the rules of 
natural justice . "  

46  The content of  the duty of  fairness to Spruce Hollow was met, in  this context, by  giving 
them an opportunity to be heard and to present their argument why exclusion of Ms Howard was 
necessary and why an adjournment should be granted. 

47 Here, given the history of delay largely attributable to the applicant and the context of at-
tempts to block or derail the hearing of the complaint on its merits, it was reasonable in my view for 
the Adjudicator to expect a cogent and compelling explanation for the applicant's objection to the 
presence of Ms Howard at the hearing. The Adjudicator gave the applicant an opportunity to make 
argument and to provide an explanation. In doing so, he respected the applicant's right to be heard 
and he was prepared to continue to give the applicant an opportunity to be heard on the merits of the 
complaint which the applicant rejected by walking out of the proceedings . An adjournment was 
provided. A longer adjournment was not required in the circumstances in order to provide the ap­
plicant with procedural fairness. 

48 Had the matter proceeded as scheduled and information emerged that could have conceiva­
bly substantiated the applicant's concern, it would have been open to the applicant to again raise its 
objection to Ms Howard's presence. 

49 I note that, as in this case, where the employer withdraws from the proceedings and declines 
to participate, the adjudicator retains jurisdiction to render a decision on the dismissal (s 242(3)) 
and, where the dismissal is found to be unjust, an order on remedies (s 242(4)). 

50 In the circumstances of this matter, it was improper for the applicant to insist on having Mr 
Madill represent its interests given the matrimonial dispute in which he was involved with the re­
spondent. Given these circumstances, Mr Madill could be perceived to have an oblique motive for 
delay and obstruction of the Labour Code proceedings. The Adjudicator was aware of that general 
context and the respondent's request that someone else, notably the principal owner and Director of 
Spruce Hollow, Mr Weber, be the applicant's representative. The tone of the applicant's communi­
cations with the Adjudicator and between Mr Madill and the respondent suggest, at best, an attempt 
to stall the proceedings and at the worst, intimidation. Contrary to the submissions of Spruce Hol-
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low, there is no indication in the record that it was anxious to proceed to a determination of whether 
it had just cause to terminate the respondent. 

51 On the record before me, I find that it was reasonable for the Adjudicator, in the absence of 
a compelling explanation as to why it  was inappropriate, to determine that Ms Howard could remain 
and to proceed with the hearing. For that reason, this application is dismissed. 

52 As the respondent has represented herself she is not entitled to recover solicitor-client costs. 
She has submitted a statement of her out of pocket costs for these proceedings, including the time 
which she has had to take off work, which amounts to $627 .34. That amount appears reasonable and 
I shall, therefore, order that it be paid by the applicant. A similar amount was awarded in compara­
ble circumstances in MacFarlane v Day & Ross Inc. ,  20 1 1  FC 377 

JUDGMENT 

THIS COURT'S JUDGMENT is that: 

MOSLEY J. 

1 .  The application is dismissed; 

2.  The matter is remitted to the Adjudicator to schedule hearings on the rem­
edies available to the respondent under s 242 (4) of the Code as soon as 
practicable; and 

3 .  The respondent shall have her costs o f  $627.34 payable forthwith. 
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Administrative law -- Judicial review and statutory appeal -- Boards and Tribunals -- Civil proce­
dure -- Parties -- Government or Crown agents -- Costs -- Appeals -- Government -- Crown -- Gov­
ernments boards and commissions. 

Appeal by the British Columbia Superintendent of Motor Vehicles and Attorney General from deci­
sions awarding costs of judicial review proceedings to the motorists, Lang, Feddersen, Corbett and 
Lucas. The motorists were each pulled over by a police officer, provided a breath sample and were 
given a driving prohibition. The motorists applied to have the driving prohibitions reviewed by an 
adjudicator, as the Superintendent's delegate, and the reviews were dismissed. The motorists then 
brought successful petitions for judicial review of the adjudicator's decisions and were awarded 
costs of the judicial review proceedings. The judicial review petitions variously named Her Majesty 
the Queen in Right of BC, the Superintendent and the Attorney General as respondents. The orders 
for Corbett and Lucas setting aside the prohibition were by consent. In Lang, the judge found a de­
fect in the initiating document prepared by the peace officer which nullified the process on jurisdic­
tional grounds. In Feddersen, the judge struck the prohibition on grounds that the a9judicator's deci­
sion gave rise to a reasonable apprehension of bias and was patently unreasonable. 
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HELD: Appeals allowed in part. The appeals in Corbett, Lang and Lucas were allowed, but the ap­
peal in Feddersen was dismissed. An award of costs was only justified in the Feddersen case against 
the Superintendent. The representative of the Crown in proceedings under the Judicial Review Pro­
cedure Act was the Attorney General . In judicial review there was no true lis between the subject 
and the Crown as the issue was the jurisdiction of the tribunal, while the subject matter of the 
Crown Proceeding Act was the liability of the Crown in the ordinary case. In judicial review pro­
ceedings, the Attorney General could appear in his own right to speak for the public interest and 
could advocate for the tribunal if the tribunal did not engage separate counsel. By filing a response 
the Attorney General became a party or at least a party of record. If the decision was set aside, costs 
should not be levied against the tribunal unless it exhibited misconduct or perversity in the pro­
ceeding before it, or made submissions on the merits of the j udicial review application itself and did 
not limit itself to jurisdiction. The Attorney General could be liable for costs if the tribunal did not 
file an appearance to the petition and the Attorney General argued the merits of the tribunal's deci­
sion. In the Feddersen case, costs were justified because the reviewing judge found misconduct on 
the part of the adjudicator. There was no reason to impose costs on the Attorney General . 

Statutes, Regulations and Rules Cited: 

Attorney General Act, R.S .B .C.  1 996, c. 22 s. 2(i) 

B .C.  Reg. 4 1 8/00 

British Columbia Supreme Court Rules Rule 1 (8), Rule 1 0, Rule 1 0(5), Rule 63 

Criminal Code s. 254, s .  258 

Crown Proceeding Act, R.S .B.C.  1 996, c. 89 s. 2,  s .  3 (2)(a) 

Judicial Review Procedure Act, R.S .B.C.  1 996, c. 24 1 s. 1 3 ,  s .  1 5 ,  s .  1 5( 1 )(b), s. 1 6, s. 1 9  

Motor Vehicle Act, R.S .B .C.  1 996, c .  3 1 8  s .  94. 1 ,  s .  94.3 ,  s. 94.4, s. 94.5 ,  s .  94.6, s .  1 1 7 

Counsel: 

J.G. Penner and R. Mullett: Counsel for the Appellants 

R.P. Helme and R.M. Junger: Counsel for the Respondents R. Lang, R.S .  Corbett and K.C. Lucas 

W.C. MacGregor: Counsel for the Respondent M.S .  Feddersen 

The judgment of the Court was delivered by 

1 DONALD J.A. :-- These appeals are brought with leave by the Superintendent of Motor Ve­
hicles and the Attorney General of British Columbia against awards of costs upon the quashing of 
administrative licence prohibitions on judicial review in the Supreme Court. The issues require a 
determination of the correct parties in a judicial review, the role of the Attorney General in those 
proceedings, the exposure of the statutory decision maker and the Attorney General to costs, and 
whether the awards of costs in the instant cases are valid. 
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2 For reasons that follow I have concluded: 

FACTS 

1 .  The representative of the Crown in proceedings under the Judicial Review 
Procedure Act, R.S .B.C.  1 996, c. 24 1 ,  is the Attorney General , not Her 
Majesty the Queen in Right of the Province of British Columbia. 

2 .  The Attorney General can appear in  his own right to speak for the public 
interest and may advocate for the statutory decision maker (hereinafter the 
tribunal) if the latter has not engaged separate counsel. 

3 .  If  the decision in question is set aside, costs should not be  levied against 
the tribunal unless: 

(a) the tribunal exhibited misconduct or perversity in the proceedings 
before it; or 

(b) made submissions on the merits of the judicial review application 
and did not limit itself to jurisdiction. 

4.  The Attorney General may be l iable in costs if: 

(a) the tribunal did not file an appearance to the petition; and 
(b) the Attorney General argued the merits of the tribunal's decision. 

5 .  O f  the instant cases, an award o f  costs was only justified in the Feddersen 
case and should be read as applying only to the tribunal . 

3 In each of the four cases the respondent (a motorist) was pulled over by a police officer while 
driving, provided a breath sample to the officer, and was given a driving prohibition after recording 
a blood alcohol level above the legal limit. The respondents then applied to have the driving prohi­
bition reviewed by an adjudicator appointed under the Motor Vehicle Act, R.S .B.C.  1 996, c. 3 1 8 , as 
the Superintendent's delegate. The reviews of the prohibition were dismissed. 

4 The respondents then brought a petition for judicial review of the adjudicator's decision in the 
Supreme Court for British Columbia; each was successful and awarded costs of the judicial review 
proceedings. 

(a) Corbett 

5 The petition in Corbett nan1ed the Superintendent and Her Majesty the Queen as respondents. 
On 1 8  December 200 1 ,  Mr. Justice Grist set aside the driving prohibition and remitted the matter to 
the Superintendent. He also made an order that the petitioner was entitled to double costs based on 
an offer to settle. In the style of cause of the order the Attorney General was substituted for Her 
Majesty the Queen, however, a dispute remains whether the proper Crown respondent is the Attor­
ney General or Her Majesty the Queen. We were asked to put this controversy to rest. 

(b) Feddersen 

6 The petition in Feddersen was styled: 
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43� 
Re: The Decision of the Superintendent of Motor Vehicles in the Matter of Mi­
chael Sebelius Feddersen and Administrative Driving Prohibition No. 00- 1 75422 

On 1 0  February 2003, Mr. Justice Slade in an order styled: 

PETITIONER 

RESPONDENTS 

pronounced: 

(c) Lang 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

BETWEEN: 

MICHAEL SEBELIUS FEDDERSEN 

AND:  

THE SUPERINTENDENT OF MOTOR VEHICLES and 
THE ATTORNEY GENERAL OF BRITISH COLUMBIA 

THIS COURT ORDERS that 

1 .  The Review Decision of adjudicator K. Anderson of August 1 ,  2002 in re­
spect of Administrative Driving Prohibition No. 00- 1 75422 is set aside, the 
Notice of Driving Prohibition is stayed, and the Superintendent of Motor 
Vehicles is prohibited from confirming the driving prohibition. 

2 .  The Respondent shall pay the Petitioner costs on  Scale 3 of the Supreme 
Court Rules (British Columbia). 

7 The petition in Lang used this style of cause : 

BETWEEN: 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

RE: REGINA v. ROBERT LANG 

IN THE MATTER OF AN APPLICATION FOR RELIEF IN 
THE NATURE OF CERTIORARI 

ROBERT LANG 



Page 6 

PETITIONER 

AND: 

THE SUPERINTENDENT OF MOTOR VEHICLES FOR THE PROVINCE OF 
BRITISH COLUMBIA and HER MAJESTY THE QUEEN IN RIGHT OF THE 

PROVINCE OF BRITISH COLUMBIA 

RESPONDENTS 

8 On 29 November 2000, Mr. Justice Bouck set aside the decision of the adjudicator and de­
clared the prohibition a nullity. The order named the Superintendent and the Attorney General as 
respondents even though in his reasons for judgment Mr. Justice Bouck recommended that Her 
Majesty the Queen be substituted for the respondents, if both parties agreed. He subsequently issued 
a memorandum to counsel on 30  July 200 1 on the party issue, ventured the opinion that Her Majes­
ty the Queen was the correct party respondent, but declined to make an order changing the style of 
cause because both parties seemed content with it. 

· 

(d) Lucas 

9 The petition in Lucas named the Superintendent and Her Majesty the Queen as respondents. 
On 9 May 2002, Madam Justice Neilson made the following order: 

THIS COURT ORDERS, AND BY CONSENT, that 

1 .  Her Majesty the Queen in Right of the Province of British Columbia be removed 
as a Respondent and be replaced by the Attorney General of British Columbia; 

2 .  the Superintendent of Motor Vehicles rehear the application of the Petitioner to 
review the driving prohibition served pursuant to Section 94. 1  of the Motor Ve­
hicle Act on August 1 5, 1 998 ;  

3 .  the rehearing be held within 2 1  days of the date of this Order, unless the Super­
intendent is unable to send the decision within this period in which case the Su­
perintendent may extend this period pursuant to Section 94.6(4) of the Act. 

AND, THIS COURT FURTHER ORDERS that 

4. costs are payable to the Petitioner on scale 3 .  

10  The orders i n  Corbett and Lucas setting aside the prohibition are by consent. This i s  because 
the adjudicators in those cases extrapolated breathalyser readings back to the time of driving with­
out expert evidence or notice to the disputant, a practice this Court condemned in Dennis v. British 
Columbia (Superintendent of Motor Vehicles) (2000), 82 B.C.L.R. (3d) 3 1 3 ,  1 50 C.C.C.  (3d) 544, 
2000 BCCA 653,  upholding the order of Melvin J. ( 1 999), 45 M.V.R. (3d) 1 0, [ 1 999] B .C .J .  No. 
1 568 (S .C.), as contrary to law. 
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1 1  In Lang, Bouck J. found a defect in the initiating document prepared by the peace officer 
which in his opinion nullified the process. 

1 2  In Feddersen, Slade J. struck down the prohibition on grounds that the adjudicator's decision 
gave rise to a reasonable apprehension of bias and the adjudicator's findings were patently unrea­
sonable. 

DISCUSSION 

13  The appeals arise in a much litigated scheme under ss. 94. 1 to 94.6 of the Motor Vehicle 
Act, R.S .B.C.  1 996, c. 3 1 8, which provide for a 90 day driving prohibition. The procedure involves 
the review by a delegate of the Superintendent, referred in the authorities as the adjudicator, of the 
grounds for a prohibition reported by a peace officer who investigated a drinking and driving inci­
dent. The authority of the Superintendent to delegate his powers, duties and functions is found in s. 
1 1 7 of the Motor Vehicle Act. 

1 4  The enactments creating the program came into force on 1 8  December 2000 pursuant to 
B .C .  Reg. 4 1 8/00. Counsel for the appellants summarized the scheme in this way: 

2. Broadly speaking, the Legislation is divided into two phases. First, a peace of­
ficer acts under s. 94. 1 to issue a Notice of Driving Prohibition (the "Notice"). 
The peace officer must issue a Notice when he or she has reasonable and proba­
ble grounds to believe that one of two specified conditions exist: ( 1 )  on the basis 
of an analysis of breath or blood, the driver was "over . 08 " at any time within 
three hours after operating or having care or control of a motor vehicle; or (2) 
upon a demand being made for a sample of breath under s. 254 of the Criminal 
Code, the person failed or refused, without reasonable excuse, to provide a sam­
ple. 

3 .  If a Notice is issued, the peace officer must send the documents specified in s .  
94.3 to the Superintendent of Motor Vehicles (the "Superintendent") .  The docu­
ments specified are: (a) the driver's licence; (b) a copy of the Notice; (c) a certif­
icate of service; ( d) a report, in the form established by the Superintendent, sworn 
or solemnly affirmed by the peace officer; and ( e) a copy of any certificate of 
analysis under s .  258 of the Criminal Code with respect to the driver. The peace 
officer has no further involvement in the process.  

4. A person who has been served with a Notice may apply to the Superintendent for 
a review by filing an Application for Review (the "Application") pursuant to s.  
94.4. The person may submit, with the Application, any sworn statements or oth­
er evidence the applicant wishes the Superintendent to consider. The Superin­
tendent is not required to hold an oral hearing unless the applicant requests an 
oral hearing at the time of filing the Application and pays the prescribed fee. 

5. The second phase of the Legislation addresses the review to be conducted by the 
Superintendent. The Superintendent is directed by s .  94.5 to consider: (a) any 
relevant sworn or solemnly affirn1ed statements and any other relevant infor­
mation; (b) the rep01i of the peace officer; ( c) any certificate of analysis under s. 
258 of the Criminal Code; and (d) any relevant evidence given or representations 
made at the hearing. 
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6. After considering the Application, if the Superintendent is satisfied that either (a) 
the person had care or control and was "over .08"  within three hours of having 
care or control ;  or (b) the person failed or refused, without a reasonable excuse, 
to comply with a demand made under s. 254 of the Criminal Code to supply a 
sample of his or her breath or blood, then the Superintendent must confirm the 
driving prohibition. If, however, the Superintendent is satisfied that either (a) the 
person was not, because of alcohol consumed prior to or while in care or control 
of the vehicle, "over .08"  within three hours of having care or control; or (b) the 
person did not fail or refuse to comply with a demand, or had a reasonable ex­
cuse for doing so, then the Superintendent must revoke the driving prohibition 
and return the driver's licence, and must direct that the Application and hearing 
fees be refunded. 

15 We are told that after more than 1 00 judicial reviews virtually all the major legal issues re-
lated to the program have been settled, except the issue of costs. Of particular importance here is the 
determination that the standard of review on the merits of the adjudicator's decision is patent unrea­
sonableness: Pointon v. British Columbia (Superintendent of Motor Vehicles (2002), 6 B.C.L.R. 
(4th) 1 1 2, 29 M.V.R. (4th) 1 67, 2002 BCCA 5 1 6, following R. v. Gordon (2002), 1 00 B.C.L.R. (3d) 
35, 23 M.V.R. (4th) 1 65, 2002 BCCA 224. 

THE PARTIES 

1 6  The question whether the Crown should be named as Her Majesty the Queen or the Attorney 
General arises from a concern by counsel for Corbett, Lang and Lucas that an order of costs against 
the Superintendent and the Attorney General may not be recoverable. 

17 It is said that Her Majesty the Queen is a proper party respondent because of the Crown 
Proceeding Act, R.S .B .C.  1 996, c .  89, and the reference to that Act in the Judicial Review Proce­
dure Act, s. 1 9  which reads: 

1 9  This Act is subject to the Crown Proceeding Act. 

1 8  In the memorandum issued by Bouck J. in the Lang case to which I have referred, he rea­
sons that all proceedings against the Crown provincial are subj ect to the Crown Proceeding Act. I 
respectfully disagree with that view. The Crown Proceeding Act deals with claims against the 
Crown. In judicial review there is no true lis between the subject and the Crown, the issue is the ju­
risdiction of the tribunal (although there may be another party truly adverse in interest such as be­
tween a union and an employer in a labour relations dispute : Hollinger Bus Lines v. Ontario (La­
bour Relations Board), [ 1 952] 3 D .L.R. 1 62 at 1 69-70, [ 1 952] O.R. 366 (C.A.)) .  

1 9  The subject matter of the Crown Proceeding Act is the liability of the Crown in the ordinary 
sense. Section 2 reads: 

Liability of government 

2 Subject to this Act, 
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(a) proceeding against the government by way of petition of right is abolished, 
(b) a claim against the government that, if this Act had not been passed, might 

be enforced by petition of right, subject to the grant of a fiat by the Lieu­
tenant Governor, may be enforced as of right by proceeding against the 
government in accordance with this Act, without the grant of a fiat by the 
Lieutenant Governor, 

( c) the government is subject to all the liabilities to which it would be liable if 
it were a person, and 

( d) the law relating to indemnity and contribution is enforceable by and 
against the government for any liability to which it is subject, as if the 
government were a person. 

20 Although the point was not fully argued before us, it would seem that s. 1 9  of the Judicial 
Review Procedure Act refers to the Crown Proceeding Act to harmonize the power to issue an in­
junction or a declaration with the immunity provided in s .  3(2)(a) of the Crown Proceeding Act: 

3(2) Nothing in section 2 does any of the following: 

(a) authorizes proceedings against the government for anything done or omit­
ted to be done by a person acting in good faith while discharging or pur­
porting to discharge responsibilities 

(i) of a judicial nature vested in the person, or 
(ii) that the person has in connection with the execution of judicial 

process; 

2 1  Section 1 3  o f  the Judicial Review Procedure Act reads: 

1 3 ( 1 )  On the application of a party to a proceeding for a declaration or injunc­
tion, the court may direct that any issue about the exercise, refusal to exercise or 
proposed or purported exercise of a statutory power be disposed of summarily, as 
if it were an application for judicial review. 

(2) Subsection ( 1 )  applies whether or not the proceeding for a declaration or injunc-
tion includes a claim for other relief. 

22 The argument that Her Majesty the Queen is the proper party respondent to a judicial review 
proceeding proceeds on a fundamental misunderstanding of the origin and nature of the proceeding. 
Although put in modern dress, judicial review under the Act remains in substance the process by 
which the Sovereign supervises the jurisdiction of a Crown agency. If the agency acted outside its 
jurisdiction then the Queen's Court remits the matter for proper determination. To name the Sover­
eign as a party moved against is to place the Sovereign on both sides of the dispute, which is absurd. 
This was pointed out by Southin J . ,  as she then was, in Allen v. British Columbia (Superintendent of 
Motor Vehicles) ( 1 986), 2 B .C.L.R. (2d) 255 at 260-6 1 ,  27 C.C.C.  (3d) 5 1 9, 42 M.V.R. 25 (S .C.) :  

Finally, I think it  appropriate to point out that the style of these proceed­
ings is not correct. 
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The petitioner ought not to have added Her Majesty the Queen in right of 
the Province of British Columbia as a respondent. I can only assume he thought 
that s. 7 of the Crown Proceeding Act, R.S .B .C.  1 979, c. 86,  applied. It does not. 

Here, the petitioner sought two remedies : 

(a) A declaration that s. 24. 1  is invalid. 

(b) A mandamus to order the Superintendent of Motor Vehicles to issue a 
driver's licence or to renew the petitioner's existing driver's licence. 

As to the first, the proper respondent to a proceeding for a declaration that 
a statute is unconstitutional is the Attorney General . 

As to the second, until the Judicial Review Procedure Act was introduced 
in 1 976 [see R.S .B .C.  1 979, c. 209) proceedings for mandamus were brought in 
the name of the Sovereign upon the relation of the citizen. The Sovereign could 
not then be both applicant and respondent and cannot be a respondent now. Judi­
cial review is simply a modern form of the prerogative writs which were com­
mands by the Sovereign ensuring obedience to the law, it being the Sovereign's 
right and duty to ensure that obedience: see the Crown Office Rules (Civil) of the 
Supreme Comi Rules, 1 943 , and the Supreme Court Rules, 1 96 1 ,  O.LIX. 

The style of cause of these proceedings is to be amended by striking out 
Her Majesty as a respondent and substituting the Attorney General of British 
Columbia. 

23 In Jones and de Villars, Principles of Administrative Law, 4th ed. (Toronto: Carswell, 
2004), the learned authors describe the history in this way: 

The "prerogative" nature of the remedies derives from the fact that they 
were issued by the Crown to control the actions of its servants taken in its name. 
In time, the Crown delegated these remedies to the superior courts. Royal writs 
were used to compel the administrators to come before the courts to j ustify their 
actions. Traditionally, the proper nomenclature for a prerogative remedy was "R. 
v. Delegate; Ex parte Applicant" .  In the first stage of what was a two-step pro­
cedure, the applicant applied for the writ ex parte, based on an affidavit indicat­
ing the applicant's knowledge, information or belief about the invalidity of the 
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delegate's decision. The writ was issued if there was a prima facie case of illegal­
ity (although this was not required if the Crown itself was the applicant) . The 
delegate was required by the writ to come to court to justify its actions. The sec­
ond stage of the procedure involved an application at which the court determined 
the issue of illegality. If illegality was demonstrated, the court would generally 
issue an order for the respective prerogative remedy. However, the court always 
retained the discretion to refuse to issue such an order even if the case was made 
out by the applicant. 

[Footnotes omitted] 

24 The substance of judicial review is the prerogative superintendence of jurisdiction. The sub-
stance was not changed by the Judicial Review Procedure Act: Smithers v. Olsen ( 1 985),  60 
B.C.L.R. 377 (C.A.) at para. 1 5 ; see also Hollinger Bus Lines, supra, at 1 7 1 -72 where it was said: 

Now the old prerogative writs of prohibition and certiorari have been abol­
ished in this Province and a new and simpler procedure has been authorized for 
obtaining the relief that was made available by those writs . The change in proce­
dure, however, has not altered the nature of the relief. It is still certiorari or pro­
hibition. 

In Rex v. Titchmarsh [( 1 9 1 4), 32 O.L.R. 569], Riddell J. said, at p. 577 :  
"The whole proceeding of removal into a Court where the King may be 'certified' 
is the certiorari ; the means by which his order is made known is the writ. So long 
as by some means the record, etc. are got before the King, the means is unim­
portant, the effect is the same. If the King were to (effectively) change his meth­
od of procedure and cause the record etc. to come into his Court by some other 
process than by signifying his pleasure by a writ, surely that could not be called 
an abolition of certiorari, although the writ might be abolished. " 

In this conception of certiorari it is plain that the relief thereby made 
available is of a type distinct and apart from the relief obtainable in an ordinary 
action. 

25 Bouck J. dismisses the reasoning in Allen as anachronistic and out of step with the Crown 
Proceeding Act. For the above reasons I respectfully disagree with him on both points . 

26 I move now to consider the position of the Attorney General in judicial review proceedings. 
At common law the Attorney General represents the Crown in the matter of the public interest. I 
refer to the third edition of Halsbury's Laws of England, (3d ed., vol. 7 (London: Butterworths, 
1 954) at 3 82-83 ,  paras. 806-07) : 
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\.t ct I 
The Attorney-General represents the Crown in the courts in all matters in 

which rights of a public character come into question ( c ). He must be plaintiff in 
any civil proceedings by the Crown unless an authorised government department 
sues in its own name and may be defendant in any civil proceedings against the 
Crown unless an authorised government department is clearly the appropriate 
defendant ( d). He is a necessary party to the assertion of public rights even where 
the moving party is a private individual (e) ; though it is otherwise where a public 
body has a private right of action peculiar to itself, as, for example, for maintain­
ing the quality of a commodity supplied to the public (f). The Attorney-General 
can be sued, as representing the Crown, for a declaration of right (g). 

27 The Attorney General Act, R.S .B.C.  1 996, c. 22, lists as one of the duties and powers of the 
office: 

2(i) . . . the regulation and conduct of all litigation for or against the government or 
a ministry in respect of any subj ects within the authority or jurisdiction of the 
legislature, . . .  

28 The notice requirements in the Judicial Review Procedure Act provide: 

Notice to decision maker and right to be a party 

1 5( 1 )  For an application for judicial review in relation to the exercise, refusal to 
exercise, or proposed or purported exercise of a statutory power, the person who 
is authorized to exercise the power 

(a) must be served with notice of the application and a copy of the peti­
tion, and 

(b) may be a party to the application, at the person's option. 

(2) If 2 or more persons, whether styled a board or commission or any other collec­
tive title, act together to exercise a statutory power, they are deemed for the pur­
pose of subsection ( 1 )  to be one person under the collective title, and service, if 
required, is effectively made on any one of those persons. 

Notice to Attorney General 

1 6( 1 )  The Attorney General must be served with notice of an application for ju­
dicial review and notice of an appeal from a decision of the court with respect to 
the application. 

(2) The Attorney General is entitled to be heard in person or by counsel at the hear-
ing of the application or appeal . 

29 It is said on behalf of the Attorney General that when he appears at a judicial review hearing 
he is not a party, and it follows therefore that he cannot be ordered to pay costs because he is not a 
party. It is submitted that while s. 1 5( 1 )(b) allows the tribunal the option to appear as a party, no 
such language describes the position of the Attorney General in s. 1 6  thus evincing an intention of 
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the Legislature not to put the Attorney General in the position as a party. I am unable to accept these 
propositions. 

30 It is common practice for the Attorney General to appear for himself and as the legal repre-
sentative of the tribunal . In that way he can address both matters of public interest and defend the 
jurisdiction of the tribunal . I am of the opinion that when the Attorney General appears in his own 
right he is a party, although I do not think that determines his liability for costs. 

31 Reading the Judicial Review Procedure Act together with the Rules of Court, I think that 
when the Attorney General files an appearance he becomes a "party of record" within the meaning 
of the definition section of the Rules. The Rules do not define "party" but in Rule 1 (8) :  

[Emphasis added] 

(8) In these rules, unless the context otherwise requires: 

* * * 

"party of record" means a person who has 

(a) commenced a proceeding, 
(b) filed an appearance, 
(c) [Repealed. B .C .  Reg. 1 6 1 /98,  s. l (c) . ) ,  or 
( d) filed a third party notice as an insurer under the Insurance Act or the In­

surance (Motor Vehicle) Act; 

32 Rule 63 entitled "Crown Practice Rules in Civil Matters" provides: 

Originating application 

63( 1 ) Applications for relief in the nature of mandamus, prohibition, certi­
orari or habeas corpus are governed by these rules and must be commenced by 
petition under Rule 1 0 . 

Writs abolished 

(2) No writ of mandamus, prohibition, certiorari or habeas corpus shall be 
issued, but all necessary directions shall be made by order. 

Person affected may take part in proceeding 

(3) The court may order that a person who may be affected by a proceed­
ing for an order in the nature of mandamus may take part in the proceeding to the 
same extent as if served with the petition. 
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33 The relevant parts of Rule 1 0  are: 

Originating application by petition 

(3) Subject to subrule (2), a person wishing to bring an originating applica­
tion must file a petition in Form 3 .  [run. B.C.  Reg. 3 67/2000, s. 3 . ] 

Service 

( 4) Unless these rules provide otherwise, a copy of the petition and of each 
affidavit in support must be served on all persons whose interests may be affect­
ed by the order sought. [am. B.C.  Reg. 367/2000, s. 3 . ] 

Response 

(5) A respondent who wishes to receive notice of the time and date of the 
hearing of the petition or to respond to it must, in addition to complying with 
Rule 1 4  ( 1 )  (b ), deliver to the petitioner 2 copies, and to every other pruiy of rec­
ord one copy, of 

(a) a response in Form 1 24, and 
(b) each affidavit on which the respondent intends to rely. [am. B .C .  Reg.  

3 67/2000, s .  3 . ] 

Time for response 

(6) A respondent must deliver the documents referred to in subrule (5) on 
or before the 8th day after the date on which the respondent entered an appear­
ance. [am. B .C .  Reg. 367/2000, s. 3 . ]  

34  Form 3 sets out the style in  which the petition should be  drawn: 

No. ------

------ Registry 

In the Supreme Court of British Columbia 

Between 
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, Petitioner(s) 

and 

, Respondent(s) 

[or, where there is no person against whom relief is sought: 

Re (State the person by whom, or the entity in respect of which relief is sought). ]  

35 The style of cause in judicial review proceedings suggested by McLachlin and Taylor, Brit­
ish Columbia Court Forms, Vol . 1 (Butterworths : July 2002), Service Issue 3 6, appears as follows: 

No. [number] 

[place name] Registry 

PETITIONER 

RESPONDENT 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Re: The decision of [name of tribunal] in [describe proceeding, preferably identi­
fied by reference to name of Petitioner and where applicable, Respondent(s)] [ 1 ]  

OR 

BETWEEN 

[name of Party seeking to have the decision reviewed] 

AND 

[name of other Party(ies) in original proceeding] 
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36 The form is followed by this note at p. 55 :  

Referenced to Precedent 

1 .  The above formulation has the advantage of identifying the tribunal whose deci­
sion is to be reviewed. The conventional Petitioner/Respondent formulation does 
not allow identification of the tribunal because the role of an administrative tri­
bunal whose decision is at issue before the Court, even where the right to appear 
is given by statute, is limited to an explanatory role with reference to the record 
before the tribunal and to the making of representations relating to jurisdiction: 
the tribunal is given locus standi as a participant in the nature of an amicus curiae 
but not as a Party: Northwestern Utilities Ltd and the Public Utilities Board of 
the Province of Alberta v. The City of Edmonton [ 1 979] 1 S .C.R. 684 at 
708-709, 89  D.L.R. (3d) 1 6 1 .  In addition, it is often the case that relief is sought 
by the Petitioner against the tribunal rather than another Party to the proceedings, 
in which case, the alternative instructions in Form 3 of Appendix A ("Re (State 
the person by whom, or the entity in respect of which relief is sought)" should be 
followed, as has been done in the suggested Style of Proceeding. 

[Emphasis added] 

37 The learned authors do not suggest that at the initiating stage either the Attorney General or 
the Crown in the name of Her Majesty the Queen should be named. 

38 The style of cause may not be static through the course of the proceedings, it depends on the 
response from those given notice of the petition. Rule 1 0(5), quoted above, calls upon a respondent 
(someone who has received notice of the petition) to deliver a response in Form 1 24 .  Form 1 24 

reads : 

(Style of Proceeding] 

RESPONSE OF [name of respondent] 

The respondent does not oppose the granting of the relief set out in the following 
paragraphs of the petition (or notice of motion) : [set out paragraph numbers] . 

The respondent opposes the granting of the relief set out in the following para­
graphs of the petition (or notice of motion) : (set out paragraph numbers] . 

The respondent consents to the granting of the relief set out in the following par­
agraphs of the petition (or notice of motion) on the following terms: [set out par­
agraph numbers and any proposed terms] . 

The respondent will rely on the following affidavits and other documents: [set 
out affidavits delivered with this response and any other affidavits or other doc­
uments already in the cou1i file on which the respondent will rely] . 



Dated: 

The respondent estimates that the application will take 
. . . . . . . . .  minutes. 

------

Respondent (or respondent's solicitor) 
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39 When the Attorney General files a response, as he did in each of the instant cases, he en-
sures that he will receive notice of the hearing of the petition. He also acquires standing to address 
the matters to which he refers in the response. By s. 1 5  of the Judicial Review Procedure Act he au­
tomatically has standing to speak to matters of the public interest, whether or not he files a response. 
In my view, by filing a response the Attorney General becomes a party, or at least a party of record 
(if there is any real difference for the purposes of this case, which I doubt) . Thus I reject the Attor­
ney General's submission that he is never a party when he participates in the manner provided in the 
Judicial Review Procedure Act and the Rules. However, his special status must not be ignored when 
it comes to costs. When the Attorney General presents submissions on the public interest he speaks 
on behalf of everyone and does not take sides. When the Attorney General defends the tribunal the 
petitioner can look to the tribunal for costs, assuming the claim for costs falls within the narrow 
limits discussed below. Hypothetically, the Attorney General could expose himself to costs if the 
tribunal does not file a response and the Attorney General purports to appear only in the public in­
terest but in fact argues the tribunal's case. 

40 I now consider an argument concerning both the Attorney General and the tribunal to the 
effect that no order of costs can be made in relation to either unless the Legislature has made an ap­
propriation to cover the expenditure. The authorities cited in support of this contention do not in my 
opinion have any application to the present matter. They deal with the imposition of new and unan­
ticipated expenditures on a public body. In my opinion, it can be fairly assumed that the Attorney 
General, as the officer with the responsibility for all litigation involving the government, has a 
budget for court costs; and likewise the Superintendent, whose many determinations are subject to 
court challenge. 

4 1  The leading case on this topic is Auckland Harbour Board v. The King, [ 1 924] A.C. 3 1 8  
(P.C.) .  There the issue related to compensation for land taken for railway purposes where no appro­
priation was made for the payment. The Privy Council dismissed the appeal from a decision that the 
payment should be recovered. The judgment was given by Viscount Haldane who said at 326-27 : 

For it has been a principle of the British Constitution now for more than two 
centuries, a principle which their Lordships understand to have been inherited in 
the Constitution of New Zealand with the same stringency, that no money can be 
taken out of the consolidated Fund into which the revenues of the State have 
been paid, excepting under a distinct authorization from Parliament itself. The 
days are long gone by in which the Crown, or its servants, apart from Parliament, 
could give such an authorization or ratify an improper payment. Any payment 
out of the consolidated fund made without Parliamentary authority is simply ii-
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legal and ultra vires, and may be recovered by the Government if it can, as here, 
be traced. 

42 In R. v. Savard ( 1 996), 1 06 C.C.C.  (3d) 1 30 ,  47 C .R. (4th) 28 1 (Y.T.C.A.), leave to appeal 
to S .C.C.  refused, [ 1 996] S .C.C.A. No. 297, Rowles J.A. for the majority (Wood J.A. dissenting) 
wrote at para. 1 1 3 :  

My opinion is that, in the absence of express language requiring govern­
ment to pay counsel who represent an accused pursuant to an order made under s .  
672.24, the fundamental principle the courts have applied in regard to the ex­
penditure of public funds, as set out in Auckland Harbour Board v. The King, 
supra, must be respected. Thus I conclude that Stuart T.C.J. exceeded his juris­
diction in expressly ordering the Attorney General of Canada to pay Mr. La 
Flamme fees, and that Maddison J. erred in declining to set aside the order. 

43 Unlike compensation for expropriation in Auckland Harbour Board or the ad hoc expansion 
of a legal aid program in Savard, court awarded costs in litigation are commonplace expenditures 
and just part of doing the business of the Attorney General's ministry and the Motor Vehicle 
Branch. 

THE TRIBUNAL 

44 As mentioned, it has been held that the adjudicator exercises a quasi-judicial function which 
attracts the patently unreasonable standard of review: Gordon, supra, Pointon, supra. 

45 It follows that the Superintendent whose powers are delegated to the adjudicator enjoys the 
traditional immunity protecting quasi-judicial tribunals. 

46 The parties agree that the immunity extends to costs, subject only to certain exceptions. 

47 In Brown and Evans, Judicial Review of Administrative Action in Canada (Toronto : Can-
vasback, 1 998-), the learned authors write : 

5 :2560 Costs Payable by or to the Administrative Agency 

Generally, an administrative tribunal will neither be entitled to nor be or­
dered to pay costs, at least where there has been no misconduct or lack of proce­
dural fairness on its part. As one court has noted: 

It has been recognized . . .  that, contrary to the normal practice, costs do not 
necessarily follow the event where administrative or quasi-judicial tribu­
nals are concerned. They may be awarded only in unusual or exceptional 
cases, and then only with caution . . .  where the tribunal has acted in good 
faith and conscientiously throughout, albeit resulting in error, the review­
ing tribunal will not ordinarily impose costs . . .  I am of the view that the 
circumstances which prevail here do not warrant an order for costs against 
the commission [St. Peters Estates Ltd. v. Prince Edward Island (Land Use 
Commn.) ( 1 99 1 ) ,  2 Admin. L.R. (2d) 300 at 3 02-04 (PEITD)] .  
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However, costs have been awarded against an administrative tribunal 
where it cast itself in an adversarial position, acted capriciously in ignoring a 
clear legal duty, made a questionable exercise of state power, effectively split the 
case so as to generate unnecessary litigation, manifested a notable lack of dili­
gence, or was the initiator of the litigation in question, or where bias among tri­
bunal members had necessitated a new hearing. However, generally only court 
costs, and not costs associated with the entire administrative proceeding, are as­
sessed where there has been misconduct on the part of the tribunal. 

Costs were also ordered against a chief judge whose order relocating the 
applicant to a different district because he disapproved of his decision was set 
aside as in breach of judicial independence. Otherwise, judges would be dis­
couraged from discharging their duties to uphold constitutional rights. 

[Emphasis added, footnotes omitted] 

48 For the purposes of this case it is enough to identify two exceptions : 

1 .  misconduct or perversity in the proceedings before the tribunal; or 
2 .  the tribunal argues the merits o f  a judicial review application rather than its 

own jurisdiction. 

49 Applying the second exception may not always be clear cut. There are at least two reasons 
for this. First, the review by the adjudicator under the scheme in question does not conform to the 
classic adversarial model where opposing parties argue for and against the decision in question. The 
peace officer's report is the case, so to speak, for the prohibition, and there is no argumentation back 
and forth before the adjudicator as there would be in a conventional hearing. This feature may cre­
ate a tendency on the part of the tribunal, or the Attorney General on its behalf, to argue the case for 
the prohibition at judicial review. The tendency should be resisted, otherwise costs may be awarded. 

50 Secondly, the traditional restriction against the tribunal's arguing the merits of its own deci­
sion, articulated clearly and emphatically in cases like Canada Labour Relations Board v. Transair, 
[ 1 977] 1 S .C.R. 722, 67 D.L.R. (3d) 42 1 ,  and Northwestern Utilities Ltd. v. Edmonton (City), 
[ 1 979] 1 S .C .R. 684, 89 D .L.R. (3d) 1 6 1 ,  has been relaxed somewhat by the decision in CAIMAW 
v. Paccar of Canada Ltd. ,  [ 1 989] 2 S .C.R. 983 ,  62 D.L.R. (4th) 437.  Paccar permits the tribunal to 
demonstrate that its decision was not patently unreasonable. 

51 In Northwestern Utilities Ltd. ,  Estey J. writing for the Court said at 709- 1 0 : 

It has been the policy in this Court to limit the role of an administrative 
tribunal whose decision is at issue before the Court, even where the right to ap­
pear is given by statute, to an explanatory role with reference to the record before 
the Board and to the making of representations relating to jurisdiction. (Vide The 
Labour Relations Board of the Province of New Brunswick v. Eastern Bakeries 
Limited et al . [ [ 1 9 6 1 ]  S .C.R. 72] ; The Labour Relations Board of Saskatchewan 
v. Dominion Fire Brick and Clay Products Limited et al . [ [ 1 947] S .C.R. 336] .) 
Where the right to appear and present arguments is granted, an administrative 
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tribunal would be well advised to adhere to the principles enunciated by Ayles­
worth J.A. in International Association of Machinists v. Genaire Ltd. and Ontario 
Labour Relations Board [( 1 958), 1 8  D.L.R. (2d) 588] ,  at pp. 589, 590:  

Clearly upon an appeal from the Board, counsel may appear on be­
half of the Board and may present argument to the appellate tribunal . We 
think in all propriety, however, such argument should be addressed not to 
the merits of the case as between the parties appearing before the Board, 
but rather to the jurisdiction or lack of jurisdiction of the Board . If argu­
ment by counsel for the Board is directed to such matters as we have indi­
cated, the impartiality of the Board will be the better emphasized and its 
dignity and authority the better preserved, while at the same time the ap­
pellate tribunal will have the advantage of any submissions as to jurisdic­
tion which counsel for the Board may see fit to advance. 

Where the parent or authorizing statute is silent as to the role or status of 
the tribunal in appeal or review proceedings, this Court has confined the tribunal 
strictly to the issue of its jurisdiction to make the order in question. (Vide Central 
Broadcasting Company Ltd. v. Canada Labour Relations Board and International 
Brotherhood of Electrical Workers, Local Union No. 529 [ [ 1 977) 2 S .C.R. 1 1 2) . )  

52 In holding that the review test was patent unreasonableness, Mackenzie J.A. for the Court in 
Gordon said at para. 28 :  

In  my view, a consideration of  the pragmatic and functional approach out­
lined in Pushpanathan [Pushpanathan v. Canada (Minister of Citizenship and 
Immigration), [ 1 998] 1 S .C.R. 982) supports the conclusion that the decision of 
an adjudicator should only be overturned if it is patently unreasonable. While 
adjudicators do not have a particularly high level of expertise relative to their ju­
dicial counterparts vis-a-vis the indicia of impaired driving, the specificity of 
their mandate and training, as well as the broad public protection purposes em­
bodied in the Act, indicate that the question raised under s. 94.4 is one that was 
intended by the legislators to be left to the exclusive decision of the Superinten­
dent of Motor Vehicles and his delegates. 

53 Paccar allows the tribunal some latitude to speak to its decision at judicial review. This is 
what La Forest J. said at 1 0 1 6 : 

In British Columbia Government Employees' Union v. Industrial Relations 
Council, [ 1 988] B .C.J .  No. 786, B .C.C.A.,  May 24, 1 988 ,  the British Columbia 
Court of Appeal held that the Industrial Relations Council had the right to make 
the submissions that the court below had erred in substituting its judgment for 
that of the Industrial Relations Council, and that the court erred in finding the 
Council's interpretation of the Act to be patently unreasonable. In the course of 
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his judgment, Taggart J.A. for the court made the following statement with which 
I am in complete agreement, at p. 1 3 :  

[Emphasis added] 

The traditional basis for holding that a tribunal should not appear to 
defend the correctness of its decision has been the feeling that it is un­
seemly and inappropriate for it to put itself in that position. But when the 
issue becomes, as it does in relation to the patently unreasonable test, 
whether the decision was reasonable, there is a powerful policy reason in 
favour of permitting the tribunal to make submissions. That is, the tribunal 
is in the best position to draw the attention of the court to those considera­
tions, rooted in the specialized jurisdiction or expertise of the tribunal, 
which may render reasonable what would otherwise appear unreasonable 
to someone not versed in the intricacies of the specialized area. In some 
cases, the parties to the dispute may not adequately place those considera­
tions before the court, either because the parties do not perceive them or do 
not regard it as being in their interest to stress them. 

54 When read closely, the passage adopted by La Forest J. does not in my view provide the tri-
bunal a broad opportunity to argue the merits. The matters before the adjudicator, breathalyser 
analysis and refusing a breath sample demand, are hardly unfamiliar to the regular courts and so it 
will seldom be necessary for the tribunal to expose some arcane or esoteric feature of the case in 
order to understand why it arrived at its decision. While the line between arguing the merits and ex­
plaining the record is somewhat blurry when the test is patent unreasonableness, there remains a 
boundary which must be observed. It will be up to the judgment of the reviewing judge in each case 
to determine if the tribunal, or the Attorney General on its behalf, has gone too far. 

THE COSTS AW ARDS 

(a) Corbett 

55 Double costs were awarded on the basis that Corbett delivered an offer to settle . This was in 
my respectful opinion an error for two reasons. First, neither the adjudicator nor the Attorney Gen­
eral can be treated as ordinary litigants with respect to costs. I refer to my earlier description of the 
special nature of judicial review and the absence of a true lis between the petitioner on the one hand 
and the Attorney General and the tribunal on the other. It is in my view inappropriate to give effect 
to an offer to settle when the parties referred to in the offer are not adverse in interest and the only 
question is the jurisdiction of the tribunal . Second, there was no contest of any kind at this judicial 
review hearing. The Crown consented to an order sending the matter back to the adjudicator to 
conduct a hearing free of the error identified in Dennis. I would set aside the order of costs. 

(b) Feddersen 
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56 The award of costs in Feddersen can be supported on the basis of the first exception to the 
rule of immunity. The reviewing judge found misconduct on the part of the adjudicator. I refer to 
the judge's reasons at para. 44: 

I conclude that a reasonable apprehension of bias arises on a review of the adju­
dicator's reasons. My reasons follow: 

1 )  The adjudicator considered the written arguments presented by the petitioner's 
legal counsel. In her reasons she says: "your lawyer submits that the police just 
fill in blanks not using their own words to describe the incident" .  Her reasons go 
on to say: "I also note that the police evidence is in the constable's own words. 
Your affidavit is not in your own words, as your lawyer stated in his submission 
and as you stated in your affidavit. " This passage suggests that the adjudicator 
gave greater weight to the officer's report than the applicant's affidavit based on 
the fact that one was handwritten and the other was typed. This indicates bias. 

Moreover, her words are not a response to counsel's argument, but a retort. 
It is defensive in tone, and reveals the absence of an open mind. 

My view is reinforced by the adjudicator's treatment of the evidence' she 
relied upon to find that the petitioner was in care or control of a vehicle. She 
treated her own inferences as evidence of care or control of a motor vehicle, 
when an inference that the petitioner's cooperation established that he was not in 
care or control, i .e. that he blew' because he knew he was not in care or control 
and thus had nothing to won-y about, would be equally available. This indicates a 
lack of neutrality. 

57 The order in question provides that the respondent (singular) pay the petitioner's costs, even 
though the style of cause shows both the Superintendent and the Attorney General as respondents. 
The order should be read as applying only to the Superintendent, there being no reason to impose 
costs on the Attorney General. 

(c) Lang 

58 The question in Lang was whether the report from the peace officer was so fundamentally 
defective that the proceedings before the adjudicator were a nullity. The reviewing judge found that 
the report was defective because it did not indicate whether the prohibition was based on Lang's 
blood alcohol reading or a refusal to give a breath sample. Applying a strictissimi juris approach the 
judge effectively concluded that the adjudicator had no jurisdiction to embark on the inquiry. 

59 It does not appear that the argument by the Attorney General on behalf of the adjudicator 
went beyond questions of jurisdiction. Neither has it been shown that by proceeding on the peace 
officer's report the adjudicator was guilty of misconduct or perversity. I would set aside the order of 
costs. 

(d) Lucas 
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60 Like Corbett, the adjudication of Lucas' case suffered from the Dennis error and accordingly 
the Attorney General consented to an order remitting the case. Unlike Corbett, there was no offer to 
settle. The reviewing judge awarded costs payable on Scale 3 .  

61 I would set aside the order for the same reasons given in relation to Corbett. 

DISPOSITION 

62 I would allow the appeals in Corbett, Lang and Lucas and set aside the orders of costs. I 
would dismiss the appeal in Feddersen. 

DONALD J.A. 
NEWBURY J.A. : -- I agree. 
LOW J.A. : -- I agree. 
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Administrative law -- Judicial review -- Jurisdiction -- Curial deference -- Court overturning deci­
sion of labour tribunal on judicial review -- Determination of jurisdiction o.f court on judicial re­
view to overturn labour tribunal -- Jurisdiction infringed if error in interpreting jurisdictional pro­
visions or {f decision patently unreasonable -- Whether or not labour tribunal erred in interpreting 
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jurisdictional provisions -- Whether or not patently unreasonable error in performance of board's 
function -- Labour Code, R.S. B. C. 1979, c. 212, ss. 2 7, 33. 

Appeals -- Standing -- Administrative tribunals -- Whether or not tribunals have standing in ap­
peals.from their own decisions. [page984] 

CAIMA W and Paccar were parties to a collective agreement with a stated tenn extending to April 
30,  1 98 3 .  This collective agreement contained a renewal clause which provided for the contract's 
continuing from year to year unless notice to the contrary were given. The agreement also contained 
a termination clause which provided that the agreement would continue during negotiations and that 
negotiations would be discontinued on written notice by either party. During the course of the col­
lective agreement, Paccar laid off a large number of employees and limited its activities to ware­
house operations. The union was served with a notice to terminate and negotiations were conducted 
over six months but without success. Paccar notified the union that it was discontinuing negotiations 
and that it considered the agreement terminated in all respects except those required by the Labour 
Code and the Employment Standards Act. It then set out the terms and conditions which it was put­
ting into effect. The employees continued to work after the date when these new conditions were 
unilaterally implemented. 

CAIMA W alleged several violations of the Code and requested that the Industrial Relations Council 
make a detennination as to whether a collective agreement was in full force and effect. A 
three-member panel of the Board decided against the union. A five-member panel reheard the ap­
plication, along with another application between British Columbia Hydro & Power Authority and 
IBEW, and a consolidated decision in respect of both applications upheld the decisions of the origi­
nal Boards, though for different reasons. 

Both CAIMAW and IBEW petitioned the Supreme Court of British Columbia pursuant to the Judi­
cial Review Procedure Act for an order quashing the decision of the review panel of the Labour 
Relations Board. The applications were granted and were upheld on appeal. Paccar appealed to this 
Court with leave. B.C.  Hydro was named as a respondent but neither it nor the IBEW appeared be­
fore this Court or submitted factums. 

At issue here was whether the Labour Relations Board decision, which permitted an employer to 
unilaterally alter terms and conditions of employment after the termination of a collective agree­
ment, was patently unreasonable and therefore subject to review by this Court. A subsidiary issue 
concerned the standing before this Court of the Labour Relations Board . 

[page985] 

Held (L'Heureux-Dube and Wilson JJ. dissenting) : The appeal should be allowed. 

Per Dickson C.J. and La Forest J. : The Labour Relations Board had jurisdiction to embark upon the 
specific inquiry as to whether the employer has the authority to w1ilaterally alter the terms and con­
ditions of employment. 

The first step in determining whether an administrative tribunal has exceeded its jurisdiction by 
answering a question of law in a patently unreasonable manner is to determine its jurisdiction. Sec­
tion 27 is a direction to the Board simply as to the purposes and objects to which it should have re-
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gard. It is not a jurisdiction limiting provision entailing judicial review even if the Board should err 
in its interpretation or application. The effect of s .  3 3  was that it was for the Board to determine 
whether any particular decision accords with the purposes and objects of s. 27, provided its inter­
pretation was not patently unreasonable. 

Where, as here, an administrative tribunal is protected by a privative clause, its decisions should 
only be reviewed if that Board has either made an error in interpreting the provisions conferring ju­
risdiction on it, or has exceeded its jurisdiction by making a patently unreasonable error of law in 
the performance of its function. The tribunal has the right to make errors, even serious ones, pro­
vided it does not act in a manner so patently unreasonable that its construction cannot be rationally 
supported by the relevant legislation and demands intervention by the court upon review. The test 
for review is a "severe test" . The courts accordingly must adopt a posture of curial deference. Mere 
disagreement with the result arrived at by the tribunal does not make that result "patently unreason­
able" .  The courts must focus their inquiry on the existence of a rational basis for the decision of the 
tribunal, and not on their agreement with it. Here, the Board's result was not patently unreasonable; 
indeed, it was as reasonable as the alternative. It was not necessary to go beyond that. 

The scheme of the Labour Code, requiring the union and the employer to bargain collectively as the 
expiry of a collective agreement approaches, left no room for the operation of common law princi­
ples. As long as the ongoing duty on the parties to bargain collectively and in good faith remained, 
then the tripartite relationship of union, employer and employee brought about by the Code dis­
placed common law concepts . The termination of the collective agreement had no effect on the ob­
ligation [page986] of the parties to bargain in good faith imposed by s. 6 .  

The terms and conditions formerly contained in a collective agreement are to be  presumed to con­
tinue to govern the relationship, absent circumstances that would imply otherwise. The alternative 
would be chaos. The termination clause, however, would be of little effect if the employer were de­
nied the power to change the terms of employment on the expiry of the contract. Such a move 
would not terminate the contract in any real sense but rather would signal the commencement of a 
new bargaining session. 

The Act did not expressly provide that the employer has the power contended for but it was not un­
reasonable for the Board to find that the power existed. Indeed, the power to change the terms of 
employment on expiry of an agreement can be inferred from the existence of provisions in the Code 
which limit the circumstances in which unilateral changes can be made. The power of unilateral al­
teration did not introduce any unfairness into the bargaining relationship. 

The two statutory freeze periods provided the union protection when it would be particularly vul­
nerable to management initiatives designed to weaken or destabilize it. The employer is expressly 
prohibited from pursuing a course of action it would otherwise be able to pursue, subj ect of course 
to the unfair labour practice provisions of the Code. The Board's conclusion that what is not prohib­
ited by either the wording or the policy of the statute is permitted was not an unreasonable ap­
proach. 

The Industrial Relations Council has standing before this Court to make submissions not only ex­
plaining the record before the Court, but also to show that it had jurisdiction to embark upon the 
inquiry and that it has not lost that jurisdiction through a patently unreasonable interpretation of its 
powers. 
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Per Lamer and Sopinka JJ. :  It is not always necessary for the reviewing court to ignore its own view 
of the merits of the decision under review. Reasonableness is not a quality that exists in isolation. 
Any adjudication upon the reasonableness of a decision must involve an evaluation of the merits 
which provides a reference point for making a relative decision. 

Curial deference is most important in the review of specialist tribunals' decisions but it does not 
come into play until the court finds itself in disagreement with the [page98 7] tribunal . Only then is 
it necessary to consider whether the error (so found) is within or outside the boundaries of reasona­
bleness. The test is a "severe test" but even here an appreciation of the merits is not irrelevant. 

The Board's decision was consistent with the Labour Code and the collective agreement. The Code 
did not totally exclude the general law and accordingly was silent in respect of some matters, in­
cluding the employer's actions here. No amount of liberal interpretation could fill any lacuna caused 
by that silence. No express statutory conditions were violated. The decision, moreover, was con­
sistent with the contractual expectations of the parties, since the insertion of the termination clause 
would have been meaningless if the terms of the collective agreement were held to persist indefi­
nitely, or until a new collective agreement is concluded. 

Per Wilson J. (dissenting) : The reasons of La Forest J. were agreed with as to the broad scope of the 
principle of curial deference to the decisions of administrative tribunals because of their special ex­
pertise and as to the interpretation given to s. 27 of the Labour Code. However, a decision of a 
Board which meets the "severe test" of being "patently unreasonable"  is not protected by the princi­
ple of curial deference. Such decisions must be treated as decisions which the Board had no juris­
diction to make. They cannot be passed off as the product of special expertise or "policy choices" 
which are not subject to review by the courts. 

A patently unreasonable decision is one which no reasonable Board applying its expe11ise could 
possibly have arrived at. To describe a Board's decision as a "policy choice" does not insulate it 
from review if the policy on which the choice is based is inconsistent with the policy of the legisla­
tion under which it purports to have been made. Key elements of the legislation here were the obli­
gation to bargain in good faith and the maintenance of a balance in the bargaining power between 
the parties. 

The policy choices available to the Board were: ( 1 )  to permit the employer to decide when negotia­
tions had reached an impasse and to unilaterally impose new terms on its employees if an impasse 
had been reached, or (2) to permit the same terms and conditions which were the product of the ear­
lier bargaining process to continue to apply in the event of an impasse until such time as the parties 
are in a strike/lock-out position. The first did nothing to promote the collective bargaining process 
which is the legislatively accredited means of (page988]  achieving collective agreements and indus­
trial peace. It was also incompatible with the employer's obligation to bargain in good faith. The 
second allowed the Code to be interpreted in a way which did not interfere with the balance of bar­
gaining power between the parties. Neither did it create a new power in the union, undermine the 
collective bargaining process, nor compel the paiiies to "re-enter a world which has ceased to exist" .  

The decision of  the Board was "patently unreasonable" and constituted jurisdictional error. It was 
not a question of choosing between equally viable and reasonable "policy choices" .  One was com­
pletely consistent with the concept of freedom and equality of bargaining power between the parties 
and the paramount role of the collective bargaining process in labour dispute resolution. The other 
was completely inconsistent with and inimical to both. 
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Per L'Heureux-Dube J. (dissenting) : The British Columbia Labour Relations Board had standing to 
make arguments relative as to both the applicable standard of review and the steps it followed in 
reaching its decision. The Board, however, committed jurisdictional error when it stated that an em­
ployer may unilaterally impose the terms of employment upon the termination of the collective 
agreement, subject only to the obligation to bargain in good faith. 

The Board was initially empowered to embark upon this specific inquiry but exceeded its jurisdic­
tion in carrying it out. Section 27 of the Labour Code expressed the fundamental objectives of the 
legislation. The Board's decision neither referred to s. 27 nor discussed the public interest or the de­
velopment of effective industrial relations. This omission was crucial to the Board's coming to a pa­
tently unreasonable solution. 

The Board's decision was fraught with consequence because it in effect promulgated a "mini-Code" 
on the "rights and obligations' '  of employers and unions at that stage of the bargaining process. It 
was all the more necessary, therefore, that the Board address the arguments based on the develop­
ment of harmonious labour relations. The courts must defer to the judgment of administrative tri­
bunals in matters falling squarely within the area of their expertise. Here, however, there was no 
indication that the Board even considered the requirements of effective industrial relations and the 
purposes and objects expressed in s. 27.  

[page989] 

Collective bargaining, which was indispensable to the development of "effective industrial regula­
tions" required by s.  27, has three broad characteristics in the Canadian context. First, legislative 
policy postpones the exercise of the economic sanctions until all other attempts at an agreement 
have failed. Second, the use of an economic sanction in collective bargaining necessarily entails that 
a party will suffer some loss in having recourse to it. Bargaining is premised upon mutual compro­
mise. And third, the existence of an economic sanction presupposes the availability of a counter­
vailing sanction of proportionate impact. 

The unilateral imposition of the terms of employment as recognized by the Board shared none of 
these three characteristics. First, the policy provided for no ban on the unilateral imposition of tenns 
of employment in the early stages of negotiation. Such unilateral sanction could, theoretically, occur 
at any time following the termination of the previous collective agreement. Second, the employer 
would not be detrimentally affected if it were to decide to reduce the salaries and cut other em­
ployment benefits. Third, no sanction was available to the union to countervail the unilateral setting 
of terms since the imposition of terms could conceivably take place before the right to strike arose 
under the Labour Code. More importantly, unlike the strike and lock-out, the unilateral imposition 
of the terms of employment would not necessarily pressure both parties into agreeing upon a set­
tlement. 

The unilateral imposition of terms of employment is a sanction that opens the door to a number of 
abuses of the process of collective negotiation. It focusses on the individual employees and forces 
them either to accept the lower terms or to stop working altogether and accordingly stands in a class 
by itself as an economic sanction which is inherently destructive of the freedom to engage in collec­
tive bargaining. This sanction strikes a fundamental blow to the freedom of employees to form 
themselves into a union and engage the employer in collective bargaining. The only foreseeable ef­
fect of this measure is to fuel uselessly the flames of the labour dispute. Section 27 of the Labour 
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Code, however, is designed to protect the integrity of the bargaining process against possible abus­
es. 

Section 27 emphasized sovereign role of the union in the bargaining process and s. 46 conferred ex­
clusive bargaining authority on certified unions even after the collective agreement had expired. 
The Board had it [page990] turned its mind to the fundamental policies expressed s. 27, would have 
had no choice but to come to the conclusion that s .  46 prevented an employer, on the termination of 
a collective agreement, from unilaterally implementing new working conditions through direct 
communication with the employees. 

It was "patently unreasonable" for the Board to find that the employer had this power; the decision 
of the British Columbia Court of Appeal was agreed with. 

The Code provided for mechanisms allowing the Board to broaden the reach and scope of the pro­
ceedings before it. The first set of mechanisms involved procedural adjustments which could be 
brought to the adjudicative hearing. The second involved a more radical change in the nature of the 
proceedings. The Board was empowered to conduct full-scale, public policy-making hearings which 
would foster broad participation by the members of the labour relations community in proceedings 
involving issues of widespread interest. In a case like the present one, where a previous policy ori­
entation is reversed, where the area concerned involves a void in the enabling statute, and where the 
question raised is of crucial importance to employers, unions and individual employees at large, the 
matter may more properly have been dealt with in a policy-making hearing. 
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The judgment of Dickson C .J. and La Forest J. was delivered by 

1 LA FOREST J. :-- The narrow issue in this appeal is whether the decision of the respondent 
Labour Relations Board of British Columbia permitting an employer, after the termination of a col­
lective agreement, to unilaterally alter terms and conditions of employment is patently unreasonable 
and therefore subject to review by this Court. A subsidiary issue concerns the standing before this 
Court of the Labour Relations Board. 

Facts 

2 The respondent, Canadian Association of Industrial, Mechanical and Allied Workers (Local 
14) ("CAIMAW"), is the certified bargaining agent for the employees of the appellant Paccar of 
Canada Ltd. (Canadian Kenworth Division) ("Paccar"). CAIMA W and Paccar were parties to a col­
lective agreement with a stated term extending from May 1 ,  1 982 to April 30, 1 983 .  Paccar had 
been engaged in the manufacture of trucks, but during the course of the collective agreement, it laid 
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off a large number of employees and limited its activities to warehouse operations. Instead of em­
ploying three hundred and fifty people before the layoffs, it employed only ten thereafter. 

[page994] 

3 The collective agreement contained a renewal and termination provision, the relevant parts of 
which read as follows : 

2 1 .0 1  This [a]greement shall be effective as and from May 1 ,  1 982, to and in­
cluding April 30 ,  1 983 ,  and shall continue thereafter from year to year unless 
written notice of contrary intention is given by either [p ]aiiy to the other four ( 4) 
months prior to April 30,  1 983 ,  or any anniversary date thereafter. 

2 1 .03 In the event of a notice of termination, this (a]greement shall remain in full 
force and effect while negotiations are being carried on, it being agreed that ne­
gotiations shall be discontinued upon delivery of a written notice by either 
[p]arty. 

4 On January 4, 1 983 ,  Paccar notified CAIMA W, in a document entitled "Notice to Terminate" ,  
that: 

This is notice to terminate the [ c ]ollective [a ]greement between the parties and to 
commence negotiations for a new agreement, pursuant to the terms of the agree­
ment and the Labour Code of B.C.  Please contact the undersigned to arrange a 
mutually acceptable time and place to meet. 

The parties negotiated over the next six months, but without success. On June 29, 1 983 ,  Paccar 
wrote CAIMA W: 

In accordance with Article 2 1 .03 and in view of the impasse the parties have 
reached, this is the requisite notice to discontinue negotiations and that the Com­
pany considers the (c]ollective [a]greement terminated effective July 4, 1 983 .  All 
terms and conditions of the [a]greement, including the COLA clause are can­
celled except as noted below and/or required by the Labour Code and the Em­
ployment Standards Act. 

Paccar then set out the terms and conditions which it would put into effect on July 4, 1 983 .  The em­
ployees of Paccar have continued to work since that date. 

5 CAIMA W then applied to the respondent Labour Relations Board (now the Industrial Rela-
tions Council) under s. 28 of the Labour Code, R.S .B.C.  1 979, c. 2 1 2,  (the "Code") alleging that 
Paccar had violated ss. 65 ,  79(2) and 82(2) of the Code, and requesting a determination under s. 
34( 1 )(g) as to whether a collective agreement was (page995] in full force and effect. A 
three-member panel of the Board decided against the union. The union sought and was granted a 
re-hearing pursuant to s. 36  of the Code. At the re-hearing, the application was heard along with an­
other application between British Columbia Hydro & Power Authority and the International Broth-
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erhood of Electrical Workers, Local 2 1 3 ,  (the " IBEW"), and a consolidated decision in respect of 
both applications was issued by a unanimous five-member panel of the Board, upholding, though 
for different reasons, the decisions of the original Boards. 

6 Both CAIMA W and the IBEW petitioned the Supreme Court of British Columbia pursuant to 
the Judicial Review Procedure Act, R.S .B.C.  1 979, c. 209, for an order quashing the decision of the 
review panel of the Labour Relations Board. Meredith J. granted the applications. Paccar and B.C.  
Hydro appealed to the British Columbia Court of Appeal, but the appeals were dismissed by a 
unanimous five-member panel of that court. Paccar appeals to this Court with leave. B .C .  Hydro has 
been named as a respondent but neither it nor the IBEW appeared before this Court or submitted 
factums. 

Decisions Below 

7 Before the first Board, two issues required resolution. The first was whether Paccar had in 
fact terminated the collective agreement. The Board held, interpreting those portions of Article 2 1  
set out above, that the employer had duly terminated the agreement in accordance with its terms. 
The issue that then arose was whether, in spite of the termination of the agreement, its tem1s neces­
sarily bound Paccar and governed its relationship with its employees or whether Paccar had the au­
thority to impose, unilaterally upon the employees in the bargaining unit, terms and conditions of 
employment different from those set out in the terminated agreement. The Board concluded in fa­
vour of the latter position. The essence of its reasoning is set out in the following passage: 

We conclude that the employer and the trade union may unilaterally im­
pose terms and conditions of employment [page996] to be "incorporated" into the 
individual contracts of employment which spring up on the tern1ination of the 
collective agreement. The appropriate response by the employer or the trade un­
ion to unacceptable "new terms" proposed by the other is to lock out or strike. 
That is not to say that an employer has a free hand. Certainly the employer's be­
haviour will be limited by the unfair labour practice provisions of the Code (for 
example, Section 6 thereof) and by Section 46. 

The Board concluded that changing the terms and conditions on which an employer will continue to 
employ its work-force after the expiry of a collective agreement did not violate the exclusive bar­
gaining authority given to the union by s .  46 of the Code. It therefore dismissed the complaint. 

8 The re-hearing panel gave extensive, considered reasons and upheld the decision of the orig-
inal Board, though for different reasons. Before the re-hearing panel, the unions made two argu­
ments in support of the proposition that the earlier decision was inconsistent with the law and policy 
under the Labour Code. The first argument was premised on the view that when a collective agree­
ment expires, individual contracts of employment between the employer and the employee resume 
operation, and that in accordance with the principles of employment law, those contracts cannot be 
altered except by agreement; see Hill v. Peter Gorman Ltd. ( 1 957), 9 D .L.R. (2d) 1 24 (Ont. C.A.) .  
In the present case, it cannot be said that the employees either expressly or impliedly accepted the 
varied terms. 

9 The second argument was based on the earlier decision of the Labour Relations Board in 
Cariboo College and Cariboo College Faculty Ass'n ( 1 983) ,  4 CLRBR (NS) 320, and on s. 46(a) of 
the Labour Code. That section gives the union the exclusive authority to bargain collectively for the 
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bargaining unit, and to bind the employees by collective agreement. The union argued that the effect 
of s. 46(a) was to preclude the employer from unilaterally altering terms of employment without the 
agreement of the union. 

10 The Labour Relations Board decided against the union on both arguments. In doing so, the 
Board [page997] found it useful to examine the extensive American experience, though it did not 
blindly follow it. It held that on termination of a collective agreement, individual contracts of em­
ployment do not revive. They stated: 

In light of the Supreme Court of Canada's decision in McGavin Toastmas­
ter Ltd. ,  [ [ 1 976] 1 S .C .R. 7 1 8] ,  and Chief Justice Laskin's above-quoted com­
ments, we have concluded that it is no longer appropriate to speak of individual 
contracts of employment and common law principles flowing therefrom in re­
spect of an employer-employee relationship which is governed by the Labour 
Code. Such contracts and principles are based on individual relationships be­
tween employer and employee, whereas the Labour Code and other similar la­
bour relations legislation is premised on a collective relationship between an em­
ployer and his employees, with individual dealings between employer and em­
ployee being prohibited. 

We are of the view that the comments of Chief Justice Laskin concerning 
the inapplicability of individual contracts of employment and the common law 
apply regardless of whether a collective agreement is in force. This conclusion 
flows from the fundamental change brought about by the certification of a trade 
union to represent a group of employees in a bargaining unit. Once certified, that 
union has the exclusive authority to bargain on behalf of and bind the employees 
in the unit. The individual employee has no authority to bargain on his own be­
half whether a collective agreement is in force or not. In these circumstances, it 
does not make sense to speak of individual contracts of employment at any time. 
Individual employees may no longer make contracts regarding terms and condi­
tions of employment; only the trade union may. Further, it no longer makes sense 
to speak of the common law. The collective bargaining relationship is governed 
by the provisions of the Labour Code, not the common law. 

1 1  The Board then turned to the second argument based on s .  46(a) and said: 

[page998] 

Having given this matter serious consideration, we have concluded that 
Section 46(a) of the Labour Code does not prevent an employer from making 
unilateral alterations to terms and conditions of employment after the expiry of 
the collective agreement and after he has sought to negotiate those alterations 
with the union and the union has rejected them. 
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In doing so, the Board explicitly disagreed with the decision in Cariboo College, supra. The Board 
concluded: 

After the expiry of the collective agreement, no unilateral alterations to 
terms and conditions of employment may be made by an employer unless they 
are done so in compliance with his duty to bargain in good faith with the union. 
Further, we wish to make it clear that the fact that an employer has made unilat­
eral alterations to his employees' terms and conditions of employment does not 
extinguish his obligation to continue to bargain in good faith with the trade union 
and make every reasonable effort to conclude a collective agreement. 

In the period after the expiry of the collective agreement, where the em­
ployer continues to operate and the employees continue to work, it will be im­
plied that the terms and conditions of employment for the employees will con­
tinue to be the same as those contained in the just expired collective agreement. 
This conclusion flows from the scheme of the Labour Code as a whole, but in 
particular, from the duty to bargain in good faith which limits the "when" and 
"how" of unilateral changes to terms and conditions of employment. It is that 
scheme, and, in particular, the limits on unilateral action prescribed by the duty 
to bargain in good faith which requires the initial maintenance of the status quo 
and the resulting implication of the terms and conditions of employment from the 
just expired collective agreement. 

In the result, the union's complaint was dismissed. 

12 Meredith J. allowed the application to quash. His reasons are brief and not entirely clear. 
They begin by saying: 

I take it that counsel for the employers and the unions agree with me that at 
law, labour or otherwise, the employers in these cases have no authority to make 
unilateral alterations in terms and conditions of employment at any time. 

That agreement, if it ever existed, did not survive into this Court. Whether an employer has the as­
serted authority was strongly debated before us. The essence of Meredith J . 's reasoning appears to 
be that employment necessarily involves an agreement. Agreement and unilateral alteration are each 
other's antithesis. As a result, the Board was "wrong" in concluding that there had been unilateral 
alterations at all, and so the matter was [page999] remitted back to the Labour Relations Board for 
further consideration. 

13 The Court of Appeal dismissed the appeal from that order. It held that the common law, and 
more particularly basic contract law, had not been ousted by the Labour Code and applied not only 
to individual contracts of employment but also to collective agreements. The court held that terms 
could not be unilaterally imposed by an employer. Seaton J.A. said: 
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No foundation is given for the statement that "an employer has the author­
ity under the Labour Code to make unilateral alterations . . .  1 1 •  No section says that; 
nor does any imply it. The Code as a whole seeks stability resulting from agree­
ment. This new power creates instability resulting from unilateral action. 

The Court of Appeal rejected all reliance on the American authorities. These, it thought, were con­
cerned with the issue of whether unilateral changes constituted a failure to bargain in good faith, an 
argument the unions had abandoned in the present case at the opening of the original Board hearing, 
or alternatively dealt with changes favourable to the employees, which is unlike the case at bar. As 
the Court of Appeal was of the view that the three panels of the Labour Relations Board were 
wrong in finding that an employer had the authority to unilaterally alter terms and conditions of 
employment after the expiry of the collective agreement, the court, in the last line of its decision, 
held that to find such a power in the employer was patently unreasonable. 

Analysis 

14 In oral argument before this Court, counsel for CAIMA W conceded that the Labour Rela-
tions Board had jurisdiction to embark upon the specific inquiry as to whether the employer has the 
authority to alter unilaterally the terms and conditions of employment. He submitted, however, that 
the Labour Relations Board lost jurisdiction by coming to the conclusion that that right exists with­
out having any rational basis for so determining. In finding such a right, he submitted, the 
(page 1 000] Labour Relations Board went beyond making a serious error within its jurisdiction and 
into the realm of patently unreasonable errors. 

15  The first step in determining whether an administrative tribunal has exceeded its jurisdiction 
by answering a question of law in a patently unreasonable manner is to determine its jurisdiction. 
"At this stage, the Court examines not only the wording of the enactment conferring jurisdiction on 
the administrative tribunal, but the purpose of the statute creating the tribunal, the reason for its ex­
istence, the area of expertise of its members and the nature of the problem before the tribunal " ;  see 
U.E.S . ,  Local 298 v. Bibeault, ( 1 988] 2 S .C .R. 1 048,  at p. 1 088 .  

1 6  The Labour Relations Board derives its authority from Part I I  of  the Labour Code, particu-
larly ss. 27 and 3 1  to 34.  It is useful to set out these provisions. They read: 

27. ( 1 )  The board, having regard to the public interest as well as the rights 
and obligations of parties before it, may exercise its powers and shall perform the 
duties conferred or imposed on it under this Act so as to develop effective indus­
trial relations in the interest of achieving or maintaining good working conditions 
and the well being of the public. For those purposes, the board shall have regard 
to the following purposes and objects : 

(a) securing and maintaining industrial peace, and furthering harmoni­
ous relations between employers and employees; 

(b) improving the practices and procedures of collective bargaining be­
tween employers and trade unions as the freely chosen representa­
tives of employees; and 
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(c) promoting conditions favourable to the orderly and constructive set­
tlement of disputes between employers and employees or their freely 
chosen trade unions. 

(2) The board may formulate general guidelines to further the operation of 
this Act; but the board is not bound by those guidelines in the exercise of its 
powers or the performance of its duties. 

3 1 .  Except as provided in this Act, the board has and shall exercise exclu­
sive jurisdiction to hear and determine an application or complaint under this Act 
and to [page l OO l ]  make an order permitted to be made. Without limiting the 
generality of the foregoing, the board has and shall exercise exclusive jurisdic­
tion in respect of 

(a) a matter in respect of which the board has jurisdiction under this Act 
or regulations; 

(b) a matter in respect of which the board determines under section 3 3  
that i t  has jurisdiction; and 

( c) an application for the regulation, restraint or prohibition of a person 
or group of persons from 

(i) ceasing or refusing to perform work or to remain in a rela­
tionship of employment; 

(ii) picketing, striking or locking out; or 
(iii) communicating information or opinion in a labour dispute by 

speech, writing or other means. 

32 .  ( 1 )  Except as provided in this section, no court has or shall exercise 
any jurisdiction in respect of a matter that is, or may be, the subject of a com­
plaint under section 28 or a matter referred to in section 3 1 ,  and, without restrict­
ing the generality of the foregoing, no court shall make an order enjoining or 
prohibiting an act or thing in respect of them. 

3 3 .  The board has and shall exercise exclusive jurisdiction to determine the 
extent of its jurisdiction under this Act, a collective agreement or the regulations, 
to determine a fact or question of law necessary to establish its jurisdiction and to 
determine whether or in what manner it shall exercise its jurisdiction. 

34.  ( 1 )  The board has exclusive jurisdiction to decide a question arising 
under this Act, and, on application by any person or on its own motion, may de-
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cide for all purposes of this Act any question, including, without restricting the 
generality of the foregoing, any question as to whether 

( d) a person is, or what persons are, bound by a collective agreement; 
( e) a person is, or what persons are, parties to a collective agreement; 

(g) a collective agreement is in full force and effect; 
(h) a person is bargaining collectively or has bargained collectively in 

good faith; 

(2) Except in respect of the constitutional jurisdiction of the board, a deci­
sion or order of the board under this Act, a collective agreement or the regula­
tions, on a matter in respect of which the board has jurisdiction, or detennines 
under section 3 3  that it has jurisdiction under this Act, a collective agreement or 
the regulations, is final and conclusive and is not open to question: or review in a 
court on any grounds, and no proceedings by or before the board shall be re­
strained by injunction, prohibition, mandamus or another process or proceeding 
in a court, or be removable by certiorari or otherwise into a court. 

17  Section 27 requires that the Labour Relations Board make its decisions having regard to the 
public interest and the object of promoting harmonious relations between employers and employees. 
This direction to the Board does not, however, allow a court to substitute its judgment for that of the 
Board as to what actions will "develop effective industrial relations" and "secur[e] and [maintain] 
industrial peace" .  Section 27 is not, in this sense, a jurisdiction limiting provision upon the interpre­
tation of which the Board cannot err without being subject to judicial review. Indeed, if the courts 
could intervene every time they were of the opinion that a particular decision of the Board did not 
accord with the objectives set out in s. 27, the notion of curial deference would be deprived of vir­
tually all meaning. Every decision of the tribunal would be open to review whether patently unrea­
sonable or not. In my opinion, s .  27 amounts to a direction to the Board simply as to the purposes 
and objects to which it should have regard. Implicit in the establishment of an expert administrative 
tribunal, however, is that that tribunal is the best judge of what actions would develop "effective" 
industrial relations and "further" industrial peace and harmony. Thus, in Lorne W. Camozzi Co. v. 
International Union of Operating Engineers, Local 1 1 5 ( 1 985) ,  68 B.C.L.R. 3 3 8  (B.C.C.A.), at p. 
345, Esson J.A. said: 

[page l 003] 
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But where, as here, the interpretation depends upon the question whether the 
specific exercise of power is justified by the purposes and objects of the Act, 
there is an element of "curial deference" involved. The board is uniquely quali­
fied to know what is necessary to develop effective industrial relations or main­
tain good working conditions. So, where the question is whether a particular ex­
ercise of power not prevented by the express words of the Code is one intended 
to be granted to the board, the court must show reasonable deference to the 
board's views and reasons in support of it. [Emphasis added.] 

18 That it was the legislative intention that the interpretation of s. 27 should be left for the 
Board alone to determine is made clear by s. 3 3 .  That section gives the Board the exclusive jurisdic­
tion to determine the extent of its jurisdiction under the Act, to determine any fact necessary to es­
tablish its jurisdiction, and to determine in what manner it shall exercise its jurisdiction. At the very 
least, the effect of this section must be that it establishes that it is for the Board to determine wheth­
er any particular decision accords with the purposes and objects of s .  27, provided its interpretation 
is not patently unreasonable. 

19 Where, as here, an administrative tribunal is protected by a privative clause, this Court has 
indicated that it will only review the decision of the Board if that Board has either made an error in 
interpreting the provisions conferring jurisdiction on it, or has exceeded its jurisdiction by making a 
patently unreasonable error of law in the performance of its function; see Canadian Union of Public 
Employees, Local 963 v. New Brunswick Liquor Corp. ,  [ 1 979] 2 S .C.R. 227. The tribunal has the 
right to make errors, even serious ones, provided it does not act in a manner 11so patently unreasona­
ble that its construction cannot be rationally supported by the relevant legislation and demands in­
tervention by the court upon review" (p. 237).  The test for review is a "severe test" ;  see Blanchard 
v; Control Data Canada Ltd. ,  [ 1 984] 2 S .C.R. 476, at p. 493 . This restricted scope of review requires 
the courts to adopt a posture of deference to the decisions of the tribunal . Curial deference is more 
than just a fiction courts resort to when they are in agreement with the decisions [page 1 004] of the 
tribunal . Mere disagreement with the result arrived at by the tribunal does not make that result "pa­
tently unreasonable" .  The courts must be careful to focus their inquiry on the existence of a rational 
basis for the decision of the tribunal, and not on their agreement with it. The emphasis should be not 
so much on what result the tribunal has arrived at, but on how the tribunal arrived at that result. 
Privative clauses, such as those contained in ss. 3 1  to 34 of the Code, are permissible exercises of 
legislative authority and, to the extent that they restrict the scope of curial review within their con­
stitutional jurisdiction, the Court should respect that limitation and defer to the Board. 

20 In Canadian Union of Public Employees, Local 963 v. New Brunswick Liquor Corp., supra, 
Dickson J. ,  as he then was, thus put it at pp. 235-36 :  

Section 10 1  constitutes a clear statutory direction on the part of the Legislature 
that public sector labour matters be promptly and finally decided by the Board. 
Privative clauses of this type are typically found in labour relations legislation . 
The rationale for protection of a labour board's decisions within jurisdiction is 
straightforward and compelling. The labour board is a specialized tribunal which 
administers a comprehensive statute regulating labour relations. In the admin­
istration of that regime, a board is called upon not only to find facts and decide 
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questions of law, but also to exercise its understanding of the body of jurispru­
dence that has developed around the collective bargaining system, as understood 
in Canada, and its labour relations sense acquired from accumulated experience 
in the area. 

The comments of Mcintyre J. in Reference Re Public Service Employee Relations Act (Alta.), 
[ 1 987] 1 S .C.R. 3 1 3 , at p .  4 1 6, are particularly apt : 

Our experience with labour relations has shown that the courts, as a general rule, 
are not the best arbiters of disputes which arise from time to time. Labour legis­
lation has recognized this fact and has created other procedures and other tribu­
nals for the more expeditious [page 1 005] and efficient settlement of labour prob­
lems. Problems arising in labour matters frequently involve more than legal 
questions. Political, social, and economic questions frequently dominate in la­
bour disputes. The legislative creation of conciliation officers, conciliation 
boards, labour relations boards, and labour dispute-resolving tribunals, has gone 
far in meeting needs not attainable in the court system. The nature of labour dis­
putes and grievances and the other problems arising in labour matters dictates 
that special procedures outside the ordinary court system must be employed in 
their resolution. Judges do not have the expert knowledge always helpful and 
sometimes necessary in the resolution of labour problems. The courts will gener­
ally not be furnished in labour cases, if past experience is to guide us, with an 
evidentiary base upon which full resolution of the dispute may be made. In my 
view, it is scarcely contested that specialized labour tribunals are better suited 
than courts for resolving labour problems, except for the resolution of purely le­
gal questions. 

See also Inter City Glass Co. v. Attorney General of British Columbia, unreported, B .C .S .C.  Janu­
ary 24, 1 986, at p. 6 .  

2 1  I do  not find i t  necessary to  conclusively determine whether the decision of the Labour Re­
lations Board is "correct" in the sense that it is the decision I would have reached had the proceed­
ings been before this Court on their merits. It is sufficient to say that the result arrived at by the 
Board is not patently unreasonable. Indeed, I would go so far as to say that the result reached by the 
Board is as reasonable as the alternative. It is not necessary to go beyond that. 

22 I am of the opinion that the courts below did not apply the appropriate standard of review to 
the decisions of the Board. I cannot escape the conclusion that, instead of examining the reasona­
bleness or rationality of the Board's decision, the courts substituted their view of the appropriate re­
sult. In doing so, they became the arbiters of labour policy as can be seen from the finding that, 
while "The code as a whole seeks stability resulting from agreement[,  this] new power creates in­
stability resulting from unilateral action" .  With respect, [page 1 006] one cannot imagine that the 
Labour Relations Board did not consider the implications of a finding that the employer could uni­
laterally alter the terms and conditions of employment. 

23 Other passages in the Court of Appeal's reasons also support the view that its decision was 
arrived at because it accorded with the court's view of the appropriate policy. Thus, Seaton I.A. held 
that "I do not accept that terms can be imposed unilaterally by an employer" (emphasis added). Lat­
er he said: 
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Lfl D  

I accept that after the expiry of a collective agreement the implied terms 
and conditions of employment are those found in the expired agreement. That 
must be so. The employees are not working for nothing. Unless something hap­
pens, the seniority rights, the pension rights, the dental plan and all those benefits 
that have been won by unions over the years must continue. The alternative is 
chaos. [Emphasis added.] 

Labour relations policy is a matter for the specialized tribunal . As noted in Lorne W. Camozzi Co. 
v. International Union of Operating Engineers, Local 1 1 5 ,  supra, at p. 345 : "The board is uniquely 
qualified to know what is necessary to develop effective industrial relations or maintain good 
working conditions. "  By substituting its view of the effect of the conclusion of the Labour Relations 
Board, I am of the opinion that the Court of Appeal exceeded its function. 

24 The Court of Appeal was also influenced by its view of the role of the common law in la-
bour relations. While it accepted that individual contracts of employment no longer arise if the par­
ties are in a collective bargaining relationship, a conclusion inescapable since the decision of this 
Court in McGavin Toastmaster Ltd. v. Ainscough, [ 1 976] 1 S .C.R. 7 1 8, they limited the ratio of that 
decision to the rejection of common law only in so far as it relates to individual employment con­
tracts. They maintained that the essence of [page 1 007] employment is not a "relationship" ,  but 
agreement. Since the employer cannot "agree" directly with the employee, because that is precluded 
by statute (s. 46(a)), and since an agreement cannot be altered if one party does not expressly or im­
pliedly consent to the alteration (see Hill v. Peter Gorman Ltd. ,  supra), even though the agreement 
has by its own terms expired, the same terms and conditions must continue in force. Before this 
Court, counsel for the union did not try to defend the approach taken by the Court of Appeal with 
respect to the common law. While he submitted that the common law remains the substratum un­
derlying the Labour Code, a position it is not necessary to accept or reject in this appeal, he submit­
ted that the common law was only relevant to this appeal in that no express power to unilaterally 
alter a collective agreement could be found in it. 

25 I do not see that the common law has any relevance to this appeal . The Labour Relations 
Board dealt with the application of the common law in specific response to the argument of the un­
ion that on termination of the collective agreement individual contracts of employment revive. The 
tribunal correctly rejected that argument as inconsistent with the decision of this Court in McGavin 
Toastmaster Ltd. v. Ainscough, supra. In that case, Laskin C.J. found that employer-employee rela­
tions governed by a collective agreement displaced the common law of individual employment. He 
noted at pp. 726-27:  

Neither this Act [The Mediation Services Act, S .B.C.  1 968,  c .  26] nor the com­
panion Labour Relations Act could operate according to their terms if common 
law concepts like repudiation and fundamental breach could be invoked in rela­
tion to collective agreements which have not expired and where the duty to bar­
gain collectively subsists. 

I can see no reason why this finding should be restricted to those cases where the collective agree­
ment continues in existence. The operative factor, it seems to me, is the ongoing duty on the parties 
to bargain collectively and in good faith. So long [page 1 008] as that obligation remains, then the 
tripartite relationship of union, employer and employee brought about by the Code displaces com-
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mon law concepts. The termination of the collective agreement has no effect on the obligation of the 
parties to bargain in good faith imposed by s. 6. The union retains its certification as the representa­
tive of the employees whether a collective agreement is in force or not. The scheme of the Labour 
Code, requiring the union and the employer to bargain collectively as the expiry of a collective 
agreement approaches (ss. 62 and 63) does not leave any room for the operation of common law 
principles. To the extent the decision of the Court of Appeal relied on them in holding the decision 
of the Labour Relations Board to be unreasonable, I am of the opinion that the court erred. 

26 The union submitted that the decision of the Board permitting the employer to alter terms 
and conditions of employment after unsuccessful bargaining towards a new agreement should be 
considered patently unreasonable because it is not expressly provided for in the Code or supported 
by implication from the scheme of the Code. Finding such a power, it maintained, would upset the 
balance of the labour relations legislation which offsets the union's right to strike against the em­
ployer's power to lock-out. The balance of the statute, it continued, would also be disturbed because 
the union has no countervailing or equivalent power. The union could not, for example, unilaterally 
decide that after expiry of the collective agreement a salary increase would take effect. Since the 
employer controls the payroll and manages the operation, such an attempt by the union to sin­
gle-handedly alter the employment terms would simply be ignored by the employer. 

27 It is not suggested that the Industrial Relations Council did not have the right to determine 
the existence of this power in the employer. This complaint was originally brought pursuant to s.  
34( 1 )(g) of the Labour Code for a determination as to whether a collective agreement was in effect. 
[page 1 009) It logically follows that if the Council has the power to determine if a collective agree­
ment is in force, it can also determine the labour relations consequences of a determination that a 
collective agreement has been terminated. It is no longer suggested that the collective agreement 
was not properly terminated. The question is simply as to the consequences of that termination. 

28 Both the Board and the Court of Appeal relied on a passage from Re Telegram Publishing 
Co. and Zwelling ( 1 975), 67 D.L.R. (3d) 404 (Ont. C.A.) ,  where Kelly J.A. described the position 
upon the termination of a collective agreement as follows, at p. 4 1 2 : 

. . .  the accepted view appears to be that where, after the collective agreement has 
expired, the employee has continued to work for the employer and the employer 
has continued to accept the benefit of his services, there being no agreement to 
the contrary, and no other circumstances from which there may be implied terms 
and conditions of employment different from those set out in the collective 
agreement, the terms and conditions of the employment after expiry are to be im­
plied and would be similar to those spelled out in the collective agreement which 
related directly to the individual employer-employee relationship. [Emphasis 
added.) 

The Court of Appeal seems to have attached no importance to the words I have emphasized. It is 
only sensible that the terms and conditions formerly contained in a collective agreement be pre­
sumed to continue to govern the relationship, absent circumstances that would imply otherwise. The 
alternative to this, it is fair to say, would be chaos. However, denying to the employer the power 
within the context of a collective bargaining relationship to, subject to its duty to bargain in good 
faith, change the terms on which it will make employment available denies almost all effect to the 
termination clause agreed to by the parties. Instead of terminating the agreement in any real sense, it 
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simply would signal the commencement of a new bargaining session, coupled with the threat of 
strikes or lock-outs. The position taken by Judson J. in Canadian Pacific Railway Co. v. Zambri, 
[ 1 962] S .C.R. 609, at p. 624, that "When a collective agreement has expired, it is difficult to 
[page 1 0 1 0] see how there can be anything left to govern the employer-employee relationship" 
seems more satisfying. The relationship continues, of course, to be subject to the requirements con­
tained in the appropriate statutory scheme. 

29 While it is true that the Act does not expressly provide that the employer has the power con-
tended for, it was not unreasonable for the Board to find that the power existed. Professor Weiler, 
the first Chairman of the Labour Relations Board of British Columbia and one of the drafters of the 
Code, discusses the issue of unilateral alteration as follows (Paul Weiler, Reconcilable Differences 
( 1 980), at pp. 65-66) : 

Suppose the employer cannot get an agreement from the union to change these 
requirements in a new contract. In that event, management is entitled to act uni­
laterally. It can simply post an announcement to its employees that it is reducing 
the price it will pay for labour and the amount of labour that it is going to use. 
That is what it means for management to exercise the rights of property and of 
capital ; to be able to propose the terms upon which it will purchase labour for its 
operations. 

What rights and resources do the employees and their union have in re­
sponse? In essence, they have only the collective right to refuse to work on those 
terms, to withdraw their labour rather than to accept their employer's offer. That 
is what a strike consists of. 

It was argued that the Labour Code as a whole was designed to balance the power of the employer 
and the union by balancing the right to strike against the right to lock-out. On this point, Professor 
Weiler writes as follows (p. 67):  

[page l O l  1 ]  

A lockout is not the employer equivalent o f  a strike. As I have shown, the recip­
rocal employer lever is really the management prerogative to maintain or to 
change the terms and conditions which the employer will pay its employees who 
want to work in its operations. (A lockout is usually the instrument of an em­
ployer association, an employer "union, " which wants to defend itself against se­
lective trade union strikes of its members.) 

30 Two further considerations support the view that it was not unreasonable to find that the 
employer has the power to alter the terms and conditions on which he will make employment 
available. First, the experience of other jurisdictions shows that allowing the employer this power 
will not have a catastrophic effect or upset the delicate balance of power between the union and the 
employer. Put another way, the experience of other jurisdictions does not show that the power of 
unilateral alteration introduces any unfairness into the bargaining relationship. Nothing was ad-
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97 3 
vanced to support the view that a denial of this power is an essential element of an effective labour 

· · relations regime. Secondly, the power to change the terms of employment once an agreement has 
expired and the parties have been unable to agree can be inferred from the existence of provisions in 
the Code which limit the circumstances in which unilateral changes can be made. 

31 No Canadian labour relations legislation grants an employer explicit power to unilaterally 
change terms and conditions of employment. Rather, the different jurisdictions have either declared 
that it shall be an unfair labour practice to effect such changes without first bargaining collectively 
in respect of those changes or unless a strike or lock-out has occurred (see Labour Relations Act, 
R.S.M. 1 987,  c. L- 1 0, s. 1 0(4);  The Trade Union Act, R.S .S .  1 978 ,  c. T- 1 7, s. 1 l ( l )(m)) or have 
placed limits on the circumstances upon which such changes can be made. Thus, in the majority of 
jurisdictions an employer is prohibited from effecting changes until a strike or lockout has or could 
occur; see Labour Relations Code, R.S .A. 1 988 ,  c. L- 1 .2, s. 1 45 ;  Labour Code, R. S .Q.  1 977, c. 
C-27, s. 59;  Canada Labour Code, R.S .C. ,  1 985,  c. L-2, ss. 50, 89;  or until the parties have bar­
gained collectively and failed to reach an agreement and a conciliator or mediator has either been 
unable to resolve the dispute or has not been appointed; see Labour Relations Act, R.S .O.  1 980, c. 
228 ,  s .  79; Industrial Relations Act, R.S.N.B.  1 973,  c. 1-4, s .  35 (2); Labour Act, R.S .P.E.I. 1 974, c. 
L- 1 ,  s .  23 ;  Labour Relations Act, S .N. 1 977, c. 64, s .  74; Trade Union Act, S .N.S .  1 972, c .  1 9, s .  3 3 .  
While none of  these statutes exactly parallels [page 1 0 1 2] the British Columbia Labour Code, much 
can be drawn from the fact that no jurisdiction has found it necessary to expressly permit an em­
ployer to unilaterally alter terms of employment, and implicitly all other jurisdictions allow it, albeit 
with some limitations. See also International Association of Machinists and Aerospace Workers v. 
Air Canada, unreported decision of the C .L.R.B. released January 1 8, 1 98 8 ;  Canada Safeway Ltd. v. 
Retail, Wholesale and Department Store Union, Locals 454 and 480 (1 985), 1 1  CLRBR (NS) 68 .  

32 The American authorities provide further support for the approach taken by the Labour Re-
lations Board, and cannot be dismissed as cursorily as was done by the Court of Appeal. The rele­
vant American statute is the National Labour Relations Act, as amended, 29 U.S .C . ,  particularly ss. 
8(a)(5) and 9(a) which provide that it shall be an unfair labour practice to refuse to bargain collec­
tively with the union, and that the union shall be the exclusive bargaining agent of the employees. In 
this the American legislation is broadly similar to many of the Canadian statutes .  Though no ex­
press power of alteration exists, subject to limitations relating to the obligation to bargain in good 
faith with the union, it is clear that an employer does not violate the Act by making unilateral 
changes that are reasonably comprehended within the pre-impasse negotiating framework; see 
American Federation of Television and Radio Artists v. N.L.R.B. ,  395 F.2d 622 (D.C.  1 968); Atlas 
Metal Parts Co. v. N.L.R.B. ,  660 F.2d 304 (7th Cir. 1 98 1 ) ;  American Ship Bldg. Co. v. Labor 
Board, 3 80 U.S .  300 ,  3 1 6  ( 1 965); N.L.R.B . v. Cone Mills Corp. ,  373 F .2d 595 (4th Cir. 1 967) . The 
Court of Appeal rejected reliance on these cases because the issue facing the American courts was 
whether the employer had committed an unfair labour practice. The Labour Relations Board derived 
guidance from these cases as showing that such a power is not inconsistent with effective labour 
relations. The exercise of this power is moderated by the obligation imposed in s. 6 to bargain in 
good faith. It is not unreasonable for [page 1 0 1 3] the Board to determine that this power can be 
tempered by that duty. 

33 The British Columbia legislation expressly provides for two statutory freeze periods. The 
applicable provisions read: 
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5 1 .  ( 1 )  Where an application for certification is pending, a trade union or 
person affected by the application shall not declare or engage in a strike, an em­
ployer shall not declare a lockout, and an employer shall not increase or decrease 
rates of pay, or alter a term or condition of employment of the employees affect­
ed by the application, without the board's written permission. 

6 1 .  ( 1 )  Where the board certifies a trade union as bargaining agent for em­
ployees in a unit and no collective agreement is in force, 

( c) the employer shall not increase or decrease the rate of pay of an em­
ployee in the unit or alter another term or condition of employment 
until 

(i) 4 months after the board has certified the trade union as bar­
gaining agent for the unit; or 

(ii) a collective agreement is executed, 

whichever occurs first. 

34 These sections provide statutory protection to the union at a time when it would be particu-
larly vulnerable to management initiatives designed to weaken or destabilize it. The employer is 
expressly prohibited from pursuing a course of action it would otherwise be able to pursue, subject 
of course to the unfair labour practice provisions of the Code. The scheme of the Code is such that it 
prohibits certain courses of action. The Board came to the conclusion that what is not prohibited by 
either the wording or the policy of the statute is permitted. Counsel for the union was unable to 
persuade me that this is an unreasonable approach. Clearly the legislature could have prohibited 
(page 1 0 1 4] an employer from exercising this power. We were not directed to any legislation where 
such a prohibition, other than for a limited period of time, exists. In all these circumstances, it will 
be clear that I must respectfully disagree with the reasoning of the Court of Appeal. 

Standing of the Industrial Relations Council 

35 The union argued that the Industrial Relations Council, having had the opportunity in two 
lengthy sets of reasons to offer a rational basis for its conclusion, has no standing to make submis­
sions before this Court in support of the reasonableness of its decision. It takes the position that 
while the Board could legitimately show that it had jurisdiction to embark upon the enquiry it did, a 
point the union concedes in any event, it cannot argue that it has not subsequently lost that j urisdic­
tion through a patently unreasonable decision. With respect, I cannot accept this argument. In my 
view, the Industrial Relations Council has standing before this Court to make submissions not only 
explaining the record before the Court, but also to show that it had jurisdiction to embark upon the 
inquiry and that it has not lost that jurisdiction through a patently unreasonable interpretation of its 
powers. 

36 In Northwestern Utilities Ltd. v. City of Edmonton, ( 1 979] 1 S .C .R. 684, Estey J . ,  for a 
unanimous Comi, commented on the right of an administrative tribunal to make submissions before 
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4 75 
the Court. In that case, the Public Utilities Board Act, R.S .A. 1 970, c. 302, s. 65 ,  conferred on the 
Public Utilities Board a specific right to be heard on the argument of any appeal from its decisions, 
but by implication in s .  63 (2), it was precluded from bringing an appeal. In these circumstances, 
Estey J. stated at pp. 708-9: 

The Board has a limited status before the Court, and may not be considered as a 
party, in the full sense of that term, to an appeal from its own decisions. In my 
view, this limitation is entirely proper. This limitation was no doubt consciously 
imposed by the Legislature in [page 1 0 1 5] order to avoid placing an unfair burden 
on an appellant who, in the nature of things, must on another day and in another 
cause again submit itself to the rate fixing activities of the Board. It also recog­
nizes the universal human frailties which are revealed when persons or organiza­
tions are placed in such adversarial positions. 

In that case, the Board had presented "detailed and elaborate arguments" in support of the merits of 
its decision. Estey J . ,  at p. 709, commented: 

Such active and even aggressive participation can have no other effect than to 
discredit the impartiality of an administrative tribunal either in the case where the 
matter is referred back to it, or in future proceedings involving similar interests 
and issues or the same parties. The Board is given a clear opportunity to make its 
point in its reasons for its decision, and it abuses one's notion of propriety to 
countenance its participation as a full-fledged litigant in this Court, in complete 
adversarial confrontation with one of the principals in the contest before the 
Board itself in the first instance. 

In these circumstances, the tribunal is limited to an explanatory role and "to the issue of its jurisdic­
tion to make the order in question" . 

37 Estey J. then, however, limited the meaning of jurisdiction so as not to " include the trans-
gression of the authority of a tribunal by its failure to adhere to the rules of natural justice" .  He con­
tinued (p. 7 1 0) :  

In such an issue, when i t  i s  joined b y  a party to proceedings before that tribunal 
in a review process, it is the tribunal which finds itself under examination. To al­
low an administrative board the opportunity to justify its action and indeed to 
vindicate itself would produce a spectacle not ordinarily contemplated in our ju­
dicial traditions. 

38 At first sight, this may seem to conflict with Lamer J. 's comments in Bibeault v. McCaffrey, 
( 1 984] 1 S .C.R.  1 76 ,  at p. 1 9 1 , that: 

. . .  an infringement of the audi alteram partem rule in the case at bar postulates a 
patently unreasonable interpretation of s. 32 L.C. Such an interpretation by the 
commissioners, the judge or the Labour Court would in itself be an excess of ju­
risdiction of the kind recognized (page 1 0 1 6] by the above-cited decisions of this 
Court as conferring on the (commissioners] the necessary interest (locus standi) 
to be appellants. 
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There is, however, no conflict between these two decisions if it is recognized that the right to be 
heard was, in that case, a statutory right, and the issue for decision by the Labour Commissioners 
was as to the scope of that right. It is not every case in which a denial of natural justice will flow 
from a patently unreasonable interpretation of a statute. In the latter case, however, the administra­
tive tribunal will be able to make certain limited submissions. 

39 In British Columbia Government Employees' Union v. Industrial Relations Council (unre-
ported, B.C.C.A. ,  May 24, 1 988) ,  the British Columbia Court of Appeal held that the Industrial Re­
lations Council had the right to make the submissions that the court below had erred in substituting 
its judgment for that of the Industrial Relations Council, and that the court erred in finding the 
Council's interpretation of the Act to be patently unreasonable. In the course of his judgment, Tag­
gart J.A. for the court made the following statement with which I am in complete agreement, at p. 
1 3 :  

The traditional basis for holding that a tribunal should not appear to defend 
the correctness of its decision has been the feeling that it is unseemly and inap­
propriate for it to put itself in that position. But when the issue becomes, as it 
does in relation to the patently unreasonable test, whether the decision was rea­
sonable, there is a powerful policy reason in favour of permitting the tribunal to 
make submissions. That is, the tribunal is in the best position to draw the atten­
tion of the court to those considerations, rooted in the specialized jurisdiction or 
expertise of the tribunal, which may render reasonable what would otherwise 
appear unreasonable to someone not versed in the intricacies of the specialized 
area. In some cases, the parties to the dispute may not adequately place those 
considerations before the court, either because the parties do not perceive them or 
do not regard it as being in their interest to stress them. 

40 Before this Court, the Industrial Relations Council confined its submissions to two points. It 
[pagel 0 1 7] first argued that the Court of Appeal erred in applying the wrong standard of review to 
the decision of the Board. It submitted that the Court of Appeal reviewed for correctness instead of 
for reasonableness. As I have already indicated, I agree that the Court of Appeal erred in adopting 
such an approach. The second branch of the Council's submissions was to show that the Board had 
considered each of the union's submissions before it, and had given reasoned, rational rejections to 
each of the arguments. The argument before us emphasized that the Council had made a careful re­
view of the relevant authorities and had made a decision that was within its exclusive jurisdiction. 
At no point did it argue that the decision of the Board was correct. Rather it argued that it was a 
reasonable approach for the Board to adopt. The Council had standing to make all these arguments, 
and in doing so it did not exceed the l imited role the Court allows an administrative tribunal in judi­
cial review proceedings. 

Disposition 

41 I would allow the appeal and restore the order of the Industrial Relations Council in so far as 
it relates to Paccar and CAIMA W. Paccar shall have its costs, but no order as to costs is made with 
respect to the Industrial Relations Council. 

The reasons of Lamer and Sopinka JJ. were delivered by 
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42 SO PINK.A J. :-- I have had the benefit of reading the reasons for judgment prepared in this 
appeal by Justice Wilson, Justice La Forest, and Justice L'Heureux-Dube, and I am in agreement 
with La Forest J. that the appeal must be allowed. My route in arriving at this conclusion differs in 
an important respect from my colleague's, and it is thus necessary for me to set out my approach to 
the matter. 

43 While I agree generally with La Forest J. on the principles underlying the scope and stand-
ard of review of labour board decisions, I cannot agree that it is always necessary for the reviewing 
[page 1 0 1 8] court to ignore its own view of the merits of the decision under review. Any adjudica­
tion upon the reasonableness of a decision must involve an evaluation of the merits. Reasonableness 
is not a quality that exists in isolation. When a court says that a decision under review is "reasona­
ble" or "patently unreasonable" it is making a statement about the logical relationship between the 
grounds of the decision and premises thought by the court to be true. Without the reference point of 
an opinion (if not a conclusion) on the merits, such a relative statement cannot be made. 

44 I share La Forest J . 's opinion of the importance of curial deference in the review of specialist 
tribunals' decisions. But, in my view, curial deference does not enter the picture until the court finds 
itself in disagreement with the tribunal . Only then is it necessary to consider whether the error (so 
found) is within or outside the boundaries of reasonableness. The test is, as La Forest J. points out, 
citing Blanchard v. Control Data Canada Ltd. ,  [ 1 984] 2 S .C.R. 476, a "severe test" . But even here 
an appreciation of the merits is not irrelevant. Lamer J. ,  speaking for himself and Mcintyre J. in 
Blanchard, stated at pp. 494-95 :  

. . .  though all errors do  not lead to  unreasonable findings, every unreasonable 
finding results from an error (whether of law, fact, or a combination of the two), 
which is unreasonable. 

So long as the court is satisfied with the correctness of the tribunals' decision, any reference to rea­
sonableness is superfluous. 

45 Concerning the merits of the present case, I can be brief, since this ground has been substan-
tially covered by La Forest J .  in finding that the Board's decision was "not unreasonable" .  I am of 
the view that the Board's decision is consistent with the Labour Code, R.S .B .C .  1 979, c .  2 1 2, which 
expressly provides for "freezes" in employment [page 1 0 1 9] conditions in some circumstances, 
though not those with which we are concerned here (see ss. 5 1  and 6 1 ). Moreover, the Board's deci­
sion is consistent with the contractual expectations of the parties, since the insertion of the termina­
tion clause would have been meaningless if the terms of the collective agreement were held to per­
sist indefinitely, or until a new collective agreement is concluded. 

46 The Board concluded that the duty to bargain in good faith prevented the employer from al­
tering the terms of the collective agreement until an impasse was reached. Thereafter, the employer 
reverted to its right to change these terms because no collective agreement was in force, nor was the 
employer bound by any ordinary contract. This result is summed up in the following statement: 

The B .C .  Legislature has not enacted a statutory freeze covering the period after 
the expiry of a collective agreement, with the result that the employer's authority 
to make unilateral alterations to terms and conditions of employment is left lim­
ited only by his duty to bargain in good faith. 
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47 In this respect, the Board's decision accords with the rule that a legislature is presumed not 
to depart from the general system of the law without expressing its intention to do so : Goodyear 
Tire & Rubber Co. of Canada Ltd. v. T. Eaton Co. ,  [ 1 956] S .C .R. 6 1 0, at p. 6 1 4. 

48 In dealing with labour and other remedial legislation, this rule must be tempered by the rule 
of statutory construction that requires that such legislation be given a liberal construction. Accord­
ingly, the legislation is not to be "whittled to a minimum" or given a nanow interpretation in the 
face of the expressed will of the legislature: Bakery and Confectionery Workers International Union 
of America Local No. 468 v. White Lunch Ltd. ,  [ 1 966] S .C.R. 282, at p. 292. The Labour Code, 
notwithstanding the use of the word, is not a code in the true civil law sense. It does not purport to 
totally exclude the general law. Accordingly, in respect of some matters, it is silent. This lacuna 
cannot be filled by any amount of liberal construction short of out-and-out judicial legislation. 
[page 1 020] Rather, the general law applies to fill the void. In common law jurisdictions, this is the 
common law. In RWDSU v. Dolphin Delivery Ltd. ,  [ 1 986] 2 S .C.R. 573,  at p. 589, Mcintyre J .  
stated: 

I am aware that the labour relations of the appellants are governed by the Canada 
Labour Code. However, since the Canada Labour Code is silent on the question 
of picketing, the common law applies, in this case the common law of British 
Columbia . . . .  

49  The effect of  the Board's decision i s  that, while the springing up of individual contracts of  
employment on  the expiry of  the collective agreement would be  inconsistent with the statutory 
scheme of collective bargaining, the right of the employer to change the terms and conditions of 
employment in the absence of any agreement, collective or otherwise, is not. This result conforms 
with the principles refened to above and is the correct result. It is, therefore, not necessary to con­
sider whether the decision was reasonable, or, much less, patently unreasonable. 

50 I would therefore dispose of the appeal as proposed by La Forest J. 

The following are the reasons delivered by 

51 WILSON J.  (dissenting): -- I have had the advantage of reading the reasons of both Justice 
La Forest and Justice L'Heureux-Dube and, while I agree with the result arrived at by L'Heu­
reux-Dube J . ,  I reach it by somewhat different reasons. 

52 I am in agreement with my colleague, La Forest J . ,  as to the broad scope of the principle of 
curial deference to the decisions of administrative tribunals such as Labour Relations Boards be­
cause of their special expertise. I also agree with him that s. 27 of the Labour Code of British Co­
lumbia is not, as such, " a jurisdiction limiting provision upon the interpretation of which the Board 
cannot err without being subject to j udicial review". I do believe, however, that a decision of the 
Board which meets what La Forest J. calls the "severe test" of being "patently unreasonable" is not 
protected by the principle of curial deference. The principle does [page 1 02 1 ]  have its own built-in 
limitation. The question before us therefore is whether the Board's decision to the effect that an em­
ployer can, while employer and employees are, so to speak, between collective agreements, unilat­
erally impose terms or conditions of employment on the employees is "patently unreasonable" so as 
to constitute jurisdictional error or is, at most, an enor of law made by the Board within its jurisdic­
tion. 
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53 It is my view that the test of patent unreasonableness is met in this case and I say that while 
fully recognizing that the Board's initial jurisdiction to deal with the question is not in issue. Ac­
cordingly, if it were simply a question of whether the Board's interpretation of the Code was the 
correct one, or even whether it was a reasonable one, there would be no issue for the courts. In such 
circumstances the principle of curial deference would require that the Board's decision be respected. 
But the courts must not defer to decisions that are patently unreasonable. Such decisions cannot be 
passed off as the product of special expertise or, as the appellant submits, "policy choices" which 
are not subject to review by the courts. They can only be treated as decisions which the Board had 
no jurisdiction to make. 

54 I accept, of course, that when we postulate the test of patent unreasonableness we are at-
tempting to assess the reasonableness of the Board's decision, not in terms of the reasonable man or 
reasonable member of the general public, but in te1ms of the reasonable Board. This must be so if 
we are to allow for the fact that the Board is deemed to have special expertise. A patently unrea­
sonable decision is accordingly one which no reasonable Board applying its expertise could possi­
bly have arrived at. 

[page l 022] 

55 My colleague, La Forest J . ,  suggests that the test the courts should apply in determining 
whether a decision is patently unreasonable is whether there is a rational basis for it. If there is no 
rational basis for it, then, in his view, it is patently unreasonable. But if there is a rational basis for 
it, then the courts must defer to the decision. It is sufficient, my colleague says, that the Board's de­
cision is "rationally defensible" .  

56 I am not sure how helpful it  is to substitute one adjectival phrase for another and define pa-
tent unreasonableness in terms of rational indefensibility. It seems to me that this simply injects one 
more opportunity for ambiguity into a test which is already fraught with ambiguity. 

There is, it seems to me, a good argument to be made that "rational indefensibility" is an even 
stricter test than "patent unreasonableness" .  Be that as it may, both tests pose problems for the 
courts which, as my colleague points out, are to be viewed as lacking the special expertise required 
for the resolution of labour disputes which specialized labour boards enjoy.  

57 If the resolution of the problem involves the application of the tribunal's special expertise, 
can a court be heard to say that the tribunal's decision was "patently unreasonable"? In this case, for 
example, would it be open to the Board to say: we know from experience in dealing with these 
matters that, strange as it may seem to the untrained person, the unilateral imposition of terms by an 
employer helps to promote settlement and secure industrial peace. Or would a complete answer to 
that be: maybe so, but that is not the right way to achieve that result: bringing economic pressure to 
bear on the employees during the bargaining process may achieve that result, but it is not conducive 
to harmonious relations between employers and employees and, indeed, is antithetical to the collec­
tive bargaining process which the legislature has obviously concluded is the highest and best means 
of achieving that result. In other words, does describing a Board's decision as a "policy choice" in­
sulate it from review if the policy on [pagel 023] which the choice is based is inconsistent with the 
policy of the legislation under which it purports to have been made? I do not believe so. A policy 
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choice is only truly a policy choice if the choice is made between policies which are equally con­
sistent with and supportable by the legislation. Is that the case here? 

58 It seems to me that the key to the problem lies in the fundamental obligation of employer 
and union to bargain in good faith towards a new collective agreement once the earlier agreement 
has been properly terminated. I do not see how an employer can be bargaining in good faith towards 
a new collective agreement while at the same time unilaterally imposing detrimental tenns upon the 
employees which he knows have already been rejected. (By detrimental terms I mean terms less 
beneficial to the employees than the terms in the earlier agreement.) I agree with the British Colum­
bia Court of Appeal (( 1 986),  7 B .C .L.R. (2d) 80) that where the employer continues to employ the 
employees and the employees continue to work for the employer after the earlier agreement has 
been terminated, the terms and conditions of employment should be deemed to be the same terms 
and conditions as those in the earlier agreement until such time as new terms result from the process 
of bargaining in good faith. This must be so if good faith bargaining between employer and union is 
to have any opportunity to work. If, however, the parties cannot agree on new terms then, subject to 
the further requirements of the Code, the parties have their rights of lock-out and strike. But it 
seems to me that to interpret the Code (where the Code is silent on the subject) as permitting the 
employer to unilaterally impose new terms on the employees in the interval is to allow the employer 
to effectively bring the good faith bargaining period to an end. It is to say that the employer may 
decide when an impasse has been reached, when the time has come that further bargaining is useless 
because he, the employer, is [page 1 024] not prepared to move from his position, and that, having so 
decided, he may then proceed unilaterally to impose new terms even if those tenns were the very 
ones which brought about the impasse. Compromise, which is the accepted means of ensuring the 
ongoing nature of the good faith bargaining process, is thus declared by the employer to be at an 
end and the employees are confronted with the option of living with the employer's new terms until 
the union is in a strike position or leaving their employ and trying to find work elsewhere. 

59 Why, one might ask, should an employer be able to destroy in this way the freedom and 
equality of bargaining power both pmiies must have at the bargaining table? Why should he have 
this new power? It seems to me obvious that to permit the employer to decide when an impasse in 
the collective bargaining process has been reached and then give him the power to impose new 
terms unilaterally on his employees will do nothing to promote the collective bargaining process 
which is the legislatively accredited means of achieving collective agreements and industrial peace. 
As the British Columbia Court of Appeal pointed out at p. 8 5 :  

The Code as a whole seeks stability resulting from agreement. This new power 
creates instability resulting from unilateral action. 

60 Must we conclude that in the absence of a specific provision in the Code the employer is 
free to do anything which he is not specifically prohibited from doing? This seems to be the under­
lying premise of the appellant's position. Nothing in the Code, they say, prevents the employer from 
unilaterally imposing new terms. Or do we in filling the legislative vacuum take guidance from the 
legislative scheme? It seems to me that the latter must be the proper course. I would respectfully 
adopt the following comment from the majority reasons of Professor Bora Laskin (as he then was) 
in Re [page 1 025] Peterboro Lock Mfg. Co. ( 1 954), 4 L.A.C. 1 499, at p. 1 502:  
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In this Board's view, i t  is a very superficial generalization to contend that a 
Collective Agreement must be read as limiting an employer's pre-collective bar­
gaining prerogatives only to the extent expressly stipulated. Such a generalization 
ignores completely the climate of employer-employee relations under a Collec­
tive Agreement. The change from individual to Collective Bargaining is a change 
in kind and not merely a difference in degree. The introduction of a Collective 
Bargaining regime involves the acceptance by the parties of assumptions which 
are entirely alien to an era of individual bargaining. Hence, any attempt to meas­
ure rights and duties in employer-employee relations by reference to 
pre-collective bargaining standards is an attempt to re-enter a world which has 
ceased to exist. 

6 1  I cannot believe that the legislature intended in the circumstances before us to return the par-
ties to pre-collective bargaining standards, particularly if there is another interpretation of the Code 
which does not give one of the negotiating parties the power to alter dramatically the balance of 
bargaining power between them in his own favour and which also has the very significant ad­
vantage of endorsing rather than undermining the collective bargaining process. That interpretation 
is, of course, to permit the same terms and conditions which were the product of the earlier bar­
gaining process to apply in the event of an impasse until such time as the parties are in a 
strike/lock-out position. 

62 It is true that this solution will probably benefit the union. It must be assumed that where the 
employer terminates the earlier agreement it is because circumstances have changed and he consid­
ers it no longer to his advantage to have that agreement continue in effect. The important point, 
however, is that an interpretation of the Code which supports this solution does not interfere with 
the balance of bargaining power between the parties. It does not create a new power in the union. It 
does not undermine the collective bargaining process . It does not compel the parties to "re-enter a 
[page 1 026] world which has ceased to exist" . I cannot agree with La Forest J . ,  therefore, that one 
interpretation of the Code is as reasonable as the other, that it is a matter of choosing between 
equally viable "policy choices" .  Far from it. One is completely consistent with the concept of free­
dom and equality of bargaining power between the parties and the paramount role of the collective 
bargaining process in labour dispute resolution. The other is completely inconsistent with and inim­
ical to both. It is on that basis that I would find that the decision of the Board was "patently unrea­
sonable" and constituted jurisdictional error. 

63 I would dismiss the appeal with costs. 

The following are the reasons delivered by 

64 L'HEUREUX-DUBE J. (dissenting) :-- Having carefully considered the opinion of my col-
league Justice La Forest, I agree with him that the British Columbia Labour Relations Board had 
standing to make arguments relative to the applicable standard of review as well as to the steps it 
followed in reaching the decision now being challenged. With great respect, however, I must differ 
from his conclusion that the Board committed no jurisdictional error when it stated that an employer 
may unilaterally impose the terms of employment upon the termination of the collective agreement, 
subject only to the obligation to bargain in good faith. 

65 As noted by La Forest J . ,  the British Columbia Labour Code specifically prevents an em-
ployer from altering the terms of employment where an application for certification is pending (s. 
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5 1 ) and, upon certification, either for  a period of  four months or until the execution of  a collective 
agreement, whichever comes first (s. 6 1 ) . However, the Code provides for no statutory freeze of 
working conditions following the termination of a collective agreement, nor are there any applicable 
policy guidelines previously issued by the Board in this respect. In both the initial CAIMA W appli­
cation, as well as in the subsequent CAIMA W /IBEW re-hearing, the Board accordingly proceeded 
on the basis of its general statutory jurisdiction to [page 1 027] decide "any question as to whether . . .  
a collective agreement i s  in full force and effect" pursuant to subs. 34( 1 )(g) o f  the Labour Code. At 
the hearing before this Court, respondent properly conceded that the Board was initially empowered 
to embark upon this specific inquiry. However, it must be determined whether in carrying out this 
inquiry the Board exceeded its jurisdiction. To this end it is necessary to examine s .  27 of the Brit­
ish Columbia Labour Code which expresses the fundamental objectives of the legislation. 

I 

The Fundamental Objectives of the Labour Code 

66 In 1 973 a general purposes and objects clause appeared for the first time in the Labour 
Code. The clause then read as follows : 

27.  ( 1 )  The board may exercise the powers and shall perform the duties 
conferred or imposed upon it under this Act with the object of securing and 
maintaining industrial peace and promoting conditions favorable to settlement of 
disputes, and, for this purpose, the board may from time to time formulate gen­
eral policies not contrary to this Act for the guidance of the general public and 
the board; but the board is not bound thereby in the exercise of its powers or the 
performance of its duties. [Emphasis added.] 

67 This disposition was amended by the Labour Code Amendment Act, 1 977, S .B .C .  1 977, c. 
72 and thereafter provided: 

27. ( 1 )  The board, having regard to the public interest as well as the re­
spective rights and obligations of parties before it, may exercise its powers and 
shall perform the duties conferred or imposed on it under this Act so as to devel­
op effective industrial relations in the interest of achieving or maintaining good 
working conditions and the well-being of the public, and for those purposes, the 
board shall have regard to the following purposes and objects: 

(a) securing and maintaining industrial peace, and furthering 
harmonious relations between employers and employees; 

(b) improving the practices and procedures of collective bargain­
ing between employers and trade-unions as the freely chosen 
representatives of employees; [page 1 028] 

(c) promoting conditions favorable to the orderly and constructive 
settlement of disputes between employers and employees or 
their freely chosen trade-unions. [Emphasis added.] 
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68 This is the formulation of s .  27( 1 )  of the Labour Code which applies to the present appeal . It 
is appropriate, however, to complete the legislative history of s. 27( 1 )  by noting that it was once 
again modified in 1 987 by S .B .C .  1 987,  c. 24, s. 1 8  to read as follows: 

27. ( 1 )  The council, having regard to the public interest as well as the 
rights of individuals and the rights and obligations of the parties before it and 
recognizing the desirability for employers and employees to achieve and main­
tain good working conditions as participants in and beneficiaries of a competitive 
market economy, shall exercise the powers and perform the duties conferred or 
imposed on it under this Act so as to achieve the expeditious resolution of labour 
disputes, and for these purposes the council shall have regard to the following 
purposes and objects : 

(a) securing and maintaining industrial peace and furthering harmonious 
relations between employers and employees; 

(b) improving the practices and procedures of collective bargaining be­
tween employers and trade unions as the freely chosen representa­
tives of employees; 

(c) promoting conditions favorable to the orderly and constructive set­
tlement of disputes between employers and employees or their freely 
chosen trade unions; 

(d) encouraging the voluntary resolution of collective bargaining dis­
putes; 

( e) minimizing the harmful effects of labour disputes on persons who 
are not involved in the disputes;  

(f) providing such assistance to employers and bargaining agents as 
may facilitate the making or renewing of collective agreements; 

(g) gathering and publishing information and statistics respecting col-
lective bargaining in the Province. 

69 General purpose clauses such as s. 27( 1 )  of the Labour Code not only aim to provide guid­
ance to the administrative agency; they also identify the limits of the discretion it enjoys in the ex­
ercise of its statutory powers. The role of such clauses is described by D. J. Galligan, Discretionary 
Powers: [page 1 029] A Legal Study of Official Discretion ( 1 986), as follows (at p. 1 09) :  

The legislative statement of objects and purposes is of clear and central im­
portance in exercising delegated powers. By that means the content and scope of 
powers are defined, and guidance is provided to the official in making decisions; 
moreover, it is in terms of those objects that an assessment or evaluation of a de­
cision is to be made. 

70 Purposes and objects clauses find their historical roots in the common law. In Padfield v. 
Minister of Agriculture, Fisheries and Food, [ 1 968] A.C. 997 (H.L.), Lord Reid explained why the 
fundamental objects of the enabling legislation restrict the delegation of discretionary powers (at p .  
1 030) :  
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It  is implicit in the argument for the Minister that there are only two possi­
ble interpretations of this provision -- either he must refer every complaint or he 
has an unfettered discretion to refuse to refer in any case. I do not think that [this] 
is right. Parliament must have confeITed the discretion with the intention that it 
should be used to promote the policy and objects of the Act; the policy and ob­
jects of the Act must be determined by construing the Act as a whole and con­
struction is always a matter of law for the court. In a matter of this kind it is not 
possible to draw a hard and fast line, but if the Minister, by reason of his having 
misconstrued the Act or for any other reason, so uses his discretion as to thwart 
or run counter to the policy and objects of the Act, then our law would be very 
defective if persons aggrieved were not entitled to the protection of the court. 
[Emphasis added.] 

71 Complying with legislative intent is as valid a policy consideration in Canada as it is in 
England: [TRANSLATION] " . . .  when Parliament delegates certain powers, it intends to enable the 
administrative agency concerned to meet the objectives which are either expressly or implicitly 
written in the act" (G. Pepin and Y. Ouellette, Principes de contentieux administratif (2nd ed. 1 982), 
at p. 264). In the well-known case of Roncarelli v. [page 1 030] Duplessis, [ 1 959] S .C.R. 1 2 1 ,  Mart­
land J. expressed views foreshadowing those later adhered to by Lord Reid (at p. 1 56) :  

. . .  the discretionary power to cancel a permit given to the Commission by the 
Alcoholic Liquor Act must be related to the administration and enforcement of 
that statute. It is not proper to exercise the power of cancellation for reasons 
which are unrelated to the caITying into effect of the intent and purpose of the 
Act. 

72 In the specific area of labour relations, it has long been recognized by this Court that the 
statutory imperatives of maintaining industrial peace and harmonious industrial relations are to be 
implied to limit the discretion conferred by the enabling legislation. In Smith & Rhuland Ltd v. The 
Queen, [ 1 953] 2 S .C.R. 95,  the question raised was whether a provincial labour relations board 
could validly decline to certify a union on the basis that the secretary-treasurer of the union was a 
communist and exercised a dominant influence in the union. A majority of this Court found that, 
while the Board enjoyed a discretion to certify, this discretion could not be exercised on the basis of 
matters extraneous to the underlying purposes and objectives of the Act. Speaking for three mem­
bers of the majority, Rand J. said at p. 1 00 :  

I am unable to agree, then, that the Board has been empowered to act upon 
the view that official association with an individual holding political views con­
sidered to be dangerous by the Board proscribes a labour organization. 

In Rand J. 's view, the issue was one of vires: the Board exceeded its powers in exercising its discre­
tion to certify based on considerations unrelated to the fundamental purposes of the legislation. 
Were such a case to arise today in British Columbia, it would no doubt be dealt with similarly under 
s. 27( 1 ). 

73 In Tremblay v. Commission des relations de travail du Quebec, [ 1 967] S .C .R. 697, this 
Court [page l 03 1 ]  was asked to determine whether s. 96 of the British North America Act, 1 867 al­
lowed the labour relations board of Quebec to validly exercise the discretion conferred by s. 50 of 
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the provincial Labour Relations Act. This provision stated: " If  i t  be  proved to  the Board that an as­
sociation has participated in an offence against s. 20 [domination by employer] , the Board may . . .  
decree the dissolution of  such association" . In  deciding that the board had constitutional authority to 
apply s. 50,  Abbott J ., who delivered the opinion of the Court, wrote at pp. 70 1 -702: 

The power given to the Board under s. 50 is a limited and discretionary 
power. It is purely incidental to the accomplishment of one of the primary pur­
poses for which the association was granted corporate status, namely the mainte­
nance of industrial peace. 

74 Smith & Rhuland v. The Queen and Tremblay v. Commission des relations de travail du 
Quebec demonstrate that general purposes and objects clauses such as s. 27(1 ) of the Labour Code 
are not enacted in a juridical vacuum. Such clauses codify the common law duty to exercise dele­
gated powers in strict accordance with the fundamental dictates of the enabling statute. In this his­
torical context, s .  27( 1 )  amounts to more than a simple guide to the Board; it constitutes a statutory 
direction to carefully consider the goal of developing effective industrial relations having regard to 
certain specific purposes and objects. 

75 The Board is generally well aware of the obligation s. 27( 1 )  imposes upon it (see, e .g. ,  Wall 
and Redekop Corp. v. United Brotherhood of Carpenters and Joiners of America ( 1 986), 5 B .C.L.R. 
(2d) 335  (S .C.), dismissing an application for judicial review from ( 1 986), 86 C.L.L.C. 1 6,054, it­
self denying a reconsideration from ( 1 985), 85 C.L.L.C. 1 6,050) .  However, in deciding the com­
plaints which gave rise to the present proceedings, the Board gave no consideration at all to the un­
derlying purposes and objectives of the Code. In the initial CAIMA W application and in the joint 
[page 1 032] CAIMAW/IBEW re-hearing, there was not a single reference to s. 27 of the Code. Fur­
ther, there was no discussion of the public interest or the development of effective industrial rela­
tions, with the result that it cannot be presumed that the Board implicitly considered that provision. 

76 The Board's failure to discuss the requirements of s. 27 is especially fraught with conse-
quence since the policy decision it was called to make affects by its very nature not only the parties 
before it but also all other unions, employees and employers in a highly sensitive area of collective 
bargaining. That the Board envisaged making a policy determination which would affect unions and 
employers at large is illustrated by the following extract from the CAIW AW /IBEW re-hearing: 

We now wish to summarize our conclusions above by describing the rights and 
obligations of the parties under the Labour Code after the expiry of a collective 
agreement. 

After the expiry of the collective agreement, no unilateral alterations to 
terms and conditions of employment may be made by an employer unless they 
are done so in compliance with his duty to bargain in good faith with the union 

In the period after the expiry of the collective agreement, where the em­
ployer continues to operate and the employees continue to work, it will be im-
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Lfi{o 
plied that the terms and conditions of employment for the employees will con­
tinue to be the same as those contained in the just expired collective agreement. 

The general references to "an employer" leave no doubt that the B oard is engaged in an attempt to 
fill the void in the Labour Code with respect to the unilateral alteration of terms after the expiration 
of a collective agreement. This decision constitutes a "mini-Code" on "the rights and obligations" of 
employers and unions at that stage. The Board's policy decision goes well beyond the specific in­
terests of the parties before it and acquires an importance akin to the enactment of a new legislative 
provision. This additional significance accentuates [page 1 033]  the necessity for the Board to meet 
head on the arguments based on the development of harmonious labour relations. 

77 I agree with my colleague La Forest J. that courts must defer to the judgment of administra­
tive tribunals in matters falling squarely within the area of their expertise. It is now well-established 
that an administrative tribunal exceeds its jurisdiction because of error only if: ( 1 )  it errs in a pa­
tently unreasonable manner in respect of a question which is within its jurisdiction; or, (2) it com­
mits a simple error in respect of a legislative provision limiting the tribunal's powers (see U.E.S . ,  
local 298  v .  Bibeault, [ 1 988]  2 S .C.R. 1 048, at p .  1 086). However, unlike my colleague La Forest J . ,  
I cannot accept that the Board's decision i s  anything but unreasonable. Here, as I said earlier, there 
is no indication that the Board even considered the requirements of effective industrial relations and 
the purposes and objects expressed in s. 27. Such an omission, in my view, played a crucial role in 
leading the Board astray and causing it to come to a patently unreasonable solution. 

78 I now tum to my reasons for finding no rational basis for the Board's decision. 

II 

Infringement upon the Fundamental Objectives 

79 Collective bargaining has been entrenched in Canadian labour relations law and policy for 
over fifty years. It is indispensable to the development of "effective industrial relations" pursuant to 
s. 27. From a legislative standpoint, collective bargaining involves the recognition of three basic 
freedoms on the part of employees: "to form themselves into associations, to engage employers in 
bargaining with the associations, and to invoke meaningful economic sanctions in support of the 
bargaining" (A.W.R. Carrothers, E.E. Palmer and W.B. Rayner, Collective Bargaining Law in 
Canada (2nd ed. 1 986), at p. 4). The scheme postulates [page 1 034] that the employees' control over 
the supply of labour will match the employer's control over its demand, thereby fostering the proper 
conditions for constructive and successful negotiations. The strike and the lock-out are the principal 
economic sanctions which are provided for and regulated by labour legislation. These, however, are 
but two of a wide array of economic sanctions in the labour context. 

80 While they may be different in accessory respects, all economic sanctions used in collective 
bargaining share three fundamental characteristics: they only come into play after concerted at­
tempts at settlement; they hurt both parties economically; and they presuppose the existence of 
countervailing measures. 

1 -- The Characteristics of Economic Sanctions 

81 First, all Canadian labour jurisdictions have adopted a legislative policy of postponing the 
exercise of the economic sanctions until all other attempts at an agreement have failed. As noted by 
Professors H. W. Arthurs, D. D. Carter and H. J .  Glasbeek in Labour Law and Industrial Relations 
in Canada (2nd ed. 1 984), at p. 2 1 3 :  
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Canadian collective bargaining legislation usually requires the parties to exhaust 
certain dispute resolution procedures before striking or locking-out. 

For instance, in British Columbia, the use of the strike and lock-out is subject to tight control by the 
Labour Code and close scrutiny on the part of the Labour Board. Under the Code, there is no right 
to strike or to lock out during the term of the collective agreement. These rights only arise upon the 
termination of the agreement, after the parties have "bargained collectively about the dispute which 
is the cause or occasion of the strike or lock-out and failed to conclude a collective agreement" (s. 
80). In the case of the strike, there is the further requirement of holding a vote "by secret [page 1 03 5 ]  
ballot and in accordance with the regulations, of the employees in  the unit affected, as to whether to 
strike" in which a "majority of those employees who vote have voted for a strike" (s. 8 1 ) .  Where the 
vote favours a strike, the right to strike may only be exercised within three months following the 
vote (s. 8 1  (3)(a)), and after 72 hours have elapsed following written notice given by the trade union 
that the employees are going to strike (s. 8 1 (3)(b)(i) and (ii)) .  Where a mediation officer has been 
appointed, a further delay may be necessary to allow for the officer's report to be made to the Min­
ister (s. 8 1 (3 )(b)(iii)) . 

82 In deferring the use of the strike and lock-out until the negotiations come to a deadlock, the 
legislation furthers the fundamental commitment to the "orderly and constructive settlement of dis­
putes", which is expressed in s .  27( l )(c) of the British Columbia Labour Code. 

83 Second, the use of an economic sanction in collective bargaining necessarily entails that a 
party will suffer some loss in having recourse to it. Bargaining is premised upon mutual compro­
mise. By engaging in a strike, members of a trade union accept that they will be out of work and 
receive no salary from the employer during the length of the strike. Likewise, where an employer 
locks out its empl0yees, the employer accepts that its production may shut down and that its flow of 
revenues may eventually come to a halt. 

84 Third, the existence of an economic sanction presupposes the availability of a countervailing 
sanction of proportionate impact (Carrothers, supra, at p. 577):  

2 -- Discussion 

The systems of industrial relations in Canada are, as a matter of deliberate 
legislative policy, based on collective action, the use of market forces and the 
concept of countervailing power. [Emphasis added.] 

85 The unilateral imposition of the terms of employment as recognized by the Board in the 
present instance shares none of these three characteristics. [page 1 036] First, the policy stated by the 
Board in the CAIMA W /IBEW re-hearing provides for no ban on the unilateral imposition of terms 
of employment in the early stages of negotiation. Such unilateral sanction may theoretically, on the 
basis of that policy, take place at any time following the termination of the previous collective 
agreement. This result is most unusual when compared to the law in other jurisdictions. In the 
United States, an exception to the general prohibition against the imposition of the terms of em­
ployment was created in the case of an impasse. This exception is itself subject to restrictions with 
respect to the extent, context and manner of the changes brought about by the employer (see the 
discussion by T. H.  Murphy, " Impasse and the Duty to Bargain in Good Faith",  ( 1 977) 39  U. Pitt. L. 
Rev. 1 ,  at pp. 24-34). Moreover, as noted in the reasons of my colleague La Forest J . ,  the majority 
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of Canadian jurisdictions prohibit unilateral changes either until the right to strike or lock out is ac­
quired or until negotiation, conciliation and mediation have all failed to produce an agreement. 
Consequently, there is a near unanimous recognition of the need to freeze working conditions until 
either an impasse is reached or the right to strike or lock out arises -- a situation which typically 
takes a number of months after termination. However, on the basis of the policy formulated by the 
Board, British Columbia would be the only jurisdiction in North America where the imposition of 
terms can occur before such time. 

86 Second, the employer is not detrimentally affected if it decides to reduce the salaries and cut 
other employment benefits. The unilateral imposition of terms may thus actually be profitable to the 
employer since it allows continued production at lower costs. 

87 Third, since the imposition of terms could conceivably take place before the right to strike 
arises under the Labour Code, no sanction is available to the union to countervail the unilateral set­
ting of terms. The union cannot impose on the employer [page 1 037] the wages, hours and other 
benefits it seeks to obtain. It has no choice but to live with the new conditions until the right to 
strike springs into existence, and even then it may have no option. 

88 More importantly, unlike the strike and lock-out, the unilateral imposition of the terms of 
employment does not necessarily pressure both parties into agreeing upon a settlement. This sanc­
tion opens the door to a number of abuses of the process of collective negotiation. Altering tenns 
may have detrimental repercussions on the process of bargaining, such as discrediting the union's 

. authority to negotiate an agreement or unduly forcing the union's hand in the decision to call for a 
strike. 

89 The risk that the union's authority may be curtailed was discussed in a decision of the Cana-
dian Labour Relations Board, Canadian Air Pilots Association v. Air Canada, Montreal, Quebec 
( 1 977), 24 di 203 . While that Code expressly freezes the working conditions until the right to strike 
arises, this prohibition was designed to address the same concerns (at p. 2 1 4) :  

The prohibition [against unilateral alteration of  terms] is imposed on  the employ­
er, because Parliament recognizes that in the normal course it is the employer 
that is in the position to influence the proceedings at the bargaining table by 
making decisions affecting its operation without prior consultation with the un­
ion. By making such decisions and acting unilaterally, the employer can under­
mine the authority of the employees' bargaining agent, and also poison the envi­
ronment within which collective bargaining is being conducted and thereby cata­
lyze avoidable legal or illegal industrial conflict. Such unilateral action is con­
trary to the cooperative relationship envisioned by and sought to be promoted in 
the Canada Labour Code, Part V. [Emphasis added.] 

The objective of "cooperative relationship" in the Canada Labour Code is similar to the objective of 
"furthering harmonious relations between employers and employees" set out in s. 27( 1 )(a) of the 
British Columbia Labour Code. 

[page1 03 8] 
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90 Similar concerns are expressed in U.E.W. and DeVilbiss Ltd. ,  [ 1 976] 2 CLRBR 1 0 1 ,  (Ont. 
L.R.B.) at p. 1 1 5 :  

When an employer, while negotiating with a trade union, implements new condi­
tions of employment that have not even been first proposed to the trade union, 
the inference logically arises that the tactic is designed to undermine the status of 
the trade union -- amounting to a suggestion that beneficial terms and conditions 
of employment do not require the presence of the bargaining agent. 

Here again, I have no doubt that s. 27 of the Labour Code is designed to protect the integrity of the 
bargaining process against possible abuses of the type described above by the Ontario Labour 
Board. 

91 These concerns with respect to the integrity of the bargaining process are most acute when 
the employer proceeds to reduce or cancel employment benefits. Such changes are by their very na­
ture inherently prejudicial to the freedom of unions to decide whether or not to strike. Indeed, in 
reducing the conditions of employment, the employer leaves the union and the employees with the 
following choices : to continue to work under the new, less favourable conditions, or to strike even 
though that may not otherwise have been the employees' intention. If no strike is called, then the 
employees lose faith in a union under whose leadership the benefits have decreased. If the union is 
forced into calling a strike at an inopportune time, the same destructive result can follow. To force 
such a choice upon the union is to make a mockery of the bargaining -system. Such an ultimatum is 
especially disparaging of the system since the pressures are brought to bear upon the most vulnera­
ble participants in the process : the individual employees. The basic imbalance sought to be correct­
ed by the right of employees to associate is described in detail by Carrothers, supra, at p. 4 :  

The employee, treating with his employer over terms under which he  i s  to sell his 
services, is, individually, at an incompensable disadvantage. Where the process 
of production displays a high capacity for substituting one person for another, or 
one job for another, and where [page 1 039] the economy is operating at a level 
short of full employment, most individual workmen must take the terms offered 
or go without. 

92 In focusing on the individual employees and forcing them either to accept the lower terms or 
to stop working altogether, the unilateral imposition of terms stands in a class by itself as an eco­
nomic sanction which is inherently destructive of the freedom to engage in collective bargaining 
and strikes a fundamental blow to the freedom of employees to form themselves into a union and 
engage the employer in collective bargaining. The only foreseeable effect of this measure is to use­
lessly fuel the flames of the labour dispute. Such a result is inimical of the statutory purposes set out 
in s. 27 of the Labour Code. These concerns were addressed in Local 1 55 of lnternational Molders 
and Allied Workers Union v. National Labour Relations Board, 442 F.2d 742 (D.C. 1 97 1 ), where 
the employer decreased employment benefits with a view to pressure the union into going on strike. 
The Board, later confirmed by the Court of Appeals, found that (p. 747) : 

It would seem reasonable to infer that when one party to the bargaining takes ac­
tion which has a work stoppage as at least one of its objects, such conduct is in­
imical of the statutory purposes and reveals a purpose inconsistent with 
good-faith bargaining. 
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93 In stating as a goal the improvement of  collective bargaining "between employers and trade 
unions as the freely chosen representatives of employees",  s. 27( l )(b) of the Labour Code empha­
sizes the sovereign role of the union in the bargaining. This role is also underscored in s. 46(a) of 
the Code, which states : 

[page 1 040] 

46. Where a trade union is certified as bargaining agent for an appropriate 
bargaining unit, 

(a) it has exclusive authority to bargain collectively for the unit and to 
bind it by a collective agreement until the certification is cancelled; 

Since the Code's definition of "collective bargaining" includes "the regulation of relations between 
an employer and employees" (s. 1 ), s. 46 confers exclusive bargaining authority to a certified union 
even after the collective agreement has expired. 

94 In Cariboo College and Cariboo College Faculty Ass'n ( 1 983),  4 CLRBR (NS) 320, the 
Board found that s. 46 prevents an employer, upon the termination of a collective agreement, from 
unilaterally implementing new working conditions through direct communication with the employ­
ees. Vice-Chairman Sheen wrote at pp. 336-37 :  

He added: 

In British Columbia, due to the provisions of s. 46 of the Labour Code, an 
employer cannot unilaterally alter an employee's terms of employment even in 
the interregnum between the expiration of the agreement and the commencement 
of a strike or lockout. For, by virtue of that section, a trade union certified to rep­
resent the employees in a bargaining unit, has the exclusive authority to "bargain 
collectively" for that unit and to conclude an agreement binding upon it. 

[ A]lthough there is no collective agreement in force, if an employer wishes to al­
ter the terms and conditions of employment of the employees in that unit, it must 
do so by means of negotiations with the certified bargaining agent -- it cannot get 
legally binding agreements by means of bargaining with, or unilateral imposition 
upon, individual employees. For, so long as the union is the certified bargaining 
agent for those employees, the termination of the collective agreement does not 
give the employer the right to deal with the employees individually. 

. . .  the College sought to sign and implement the nine-month contract, at least un­
til the settlement of a new collective agreement. In so doing it sought to achieve 
directly with the employees what it could not accomplish in bargaining with the 
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Faculty Association. Such conduct is an attempt to undermine the latter's exclu­
sive bargaining authority and is a violation of s. 6 .  

95 This reasoning, however, was subsequently distinguished by the Board in the CAIMA W ap-
plication and CAIMAW/IBEW re-hearing, which are [page 1 04 1 ]  at the origin of the present pro­
ceedings, on the basis that: 

. . .  by virtue of Section 46 of the Code an employer may not engage in any nego­
tiation or bargaining in respect of terms or conditions of employment directly 
with the employees within a bargaining unit. Such direct employer-employee 
negotiations would certainly fail to recognize the exclusivity of the trade union's 
collective bargaining authority: Section 46. 

The Board read Cariboo College narrowly as not extending to cases where unilateral action re­
specting the terms and conditions of employment is initiated by the employer in communicating 
with the bargaining agent instead of individual employees. The Board wrote (at p. 35) :  

With the greatest of respect to  the panel in  Cari boo College [reported 
( 1 983),  4 Can. L.R.B.R. (N.S .) 320], we find that we cannot concur with some of 
the conclusions made in that case . . . .  We are not, however, persuaded by the 
analysis in Cari boo College that any of the authorities cited therein stand for the 
proposition that an employer may not alter the terms and conditions of employ­
ment after the expiry of a collective agreement. To put it another way, we do not 
conclude that the unilateral imposition by an employer of new terms and condi­
tions of employment after the termination of a collective agreement constitutes 
negotiating directly with employees and a failure to recognize the exclusivity of 
the trade union's collective bargaining authority. 

96 After reconsidering Cariboo College, the Board felt that it "went too far" and that there was 
"unyielding rigidity" in its previous interpretation of s .  46. The reasons for this change of position 
were set out at length by the panel in the CAIMA W /IBEW re-hearing. First, the Board found that 
the "weight of authority" favoured the new interpretation, and it expressed the view that Cari boo 
College's reliance on Re Telegram Publishing Co. and Zwelling ( 1 975), 67 D.L.R. (3d) 404 (Ont. 
C.A.), was "misplaced" .  The Board added the following, which states the ratio for the Board's disa­
greement with the interpretation offered in Cariboo College: 

[page l 042] 

Consider, as well, the overall structure of the Labour Code as it is pertinent 
to the issue under discussion. Section 5 1  states that where an application for cer­
tification is pending, the employer is prohibited, except with the consent of the 
Labour Board, from altering any terms or conditions of employment of the em­
ployees affected by the application. Where a certificate is granted, the prohibition 
is extended by Section 6 1  until four months after the issuance of the certificate, 
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or until a collective agreement is reached, whichever occurs first. Of course, by 
the time Section 6 1  enters the picture, so has Section 46. Thus, three propositions 
emerge. First, Section 6 1  would be quite unnecessary if Section 46 had the per se 
result contemplated by the panel in Cariboo College. Second, if that result is cor­
rect, the dissipation after four months of the absolute prohibition against unilat­
eral prohibitions (subject only to the consent of the Labour Board) would be 
rendered illusory. Third, the expiry of the four month period, far from leading to 
a loosening of restraints on the employer, would lead to a complete sterilization 
of the capacity to make non-negotiated alterations (subject only to an abandon­
ment by the trade union of its certificate of bargaining authority), regardless of 
whether the Labour Board might wish to consent. The Board would simply lack 
the power to consent. 

To state such a situation is to repudiate it. Section 5 1  is a recognition that 
the pre-certification is the most sensitive of all. Section 6 1  is an acknowledge­
ment that the early post-certification stage is also quite sensitive; that statutory 
protection against unilateral employer action continues to be warranted for 
awhile. But not forever. At some stage, the new collective must stand on its own 
feet. It must rely on its own negotiating strengths, and its will to resort to the de­
vices of collective bargaining. 

97 As noted by La Forest J., it is apparent that the Board sought to rationalize its conclusion. 
However, in so doing the Board omitted to consider an essential element of its mandate : s. 27. Had 
it turned its mind to the fundamental policies expressed in that provision, the Board would have had 
no choice but to come to a conclusion such as the one previously set forth in Cariboo College and to 
endorse a solution similar to the policies of [page 1 043] control which are universally applied in 
other jurisdictions. 

98 At any rate, the Board's interpretation lacks a proper rationale. While there may be some 
overlap between the statutory freeze provided for by s. 6 1  and the principle of exclusive bargaining 
authority, it does not necessarily follow that s. 6 1  is rendered unnecessary, nor that the freeze is il­
lusory. Once the agreement is reached, there is no longer any need for the protection afforded by s. 
6 1  and the freeze, because the protection then is afforded by the binding nature of the agreement. 
Indeed, it is beyond dispute that, during the life of a collective agreement an employer is bound by 
the terms of the agreement (see s. 64, and Syndicat catholique des employes de magasins de Quebec 
Inc. v. Cie Paquet Ltee, [ 1 959] S .C .R. 206, and McGavin Toastmaster Ltd. v. Ainscough, [ 1 976] 1 
S .C.R. 7 1 8). This does not render, to quote the panel in the CAIMAW/IBEW re-hearing, "the dissi­
pation . . .  of the absolute prohibition against unilateral [alterations] . . .  illusory" .  Simply, the prohibi­
tion finds its source elsewhere in the Code. The conclusion of a collective agreement, to use the 
Board's language, may also "lead to a complete sterilization of the capacity to make non-negotiated 
alterations" ;  yet, that is not an undesirable situation. Quite the contrary: parties negotiate precisely 
with a view to reaching an agreement which will provide certainty in labour relations for a specified 
period of time. 

99 Moreover, it seems to me that, to be more in line with s .  27, the Board should have given the 
reasoning in Cariboo College a liberal application. The main infringement upon the union's exclu­
sive bargaining authority in that case did not flow from the mere fact that an employer had notified 
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the individual employees personally or through a circular posted in the work place of the proposed 
alteration of terms. While that may have formed a subordinate part of the problem, the undermining 
of the union's authority resulted from the fact that changes in the terms and conditions of employ­
ment (page 1 044] were brought about without any participation by the employees' representative. To 
limit the principle of exclusive bargaining authority as the Board did, namely, as merely requiring 
the employer to "communicate the terms and conditions of the new post-collective agreement rela­
tionship directly to the trade union and not directly to the employees",  is to amputate the efficiency 
of the collective bargaining scheme entrenched in the legislation. 

100 The Court of Appeal found that the alternative proposed by the Board would bring "chaos" 
to labour relations in British Columbia. The five-member panel of the Court of Appeal determined 
that it was "patently unreasonable" for the Board to find that the employer had this power, in part 
because that power conflicted with the need to develop effective industrial relations. For the Court, 
Seaton J.A. noted: 

No foundation is given for the statement that "an employer has the authority un­
der the Labour Code to make unilateral alterations . . .  " No section says that; nor 

· does any imply it. The Code as a whole seeks stability resulting from agreement. 
This new power creates instability resulting from unilateral action. [Emphasis 
added.] 

I share the Cami of Appeal's opinion as regards the patently unreasonable nature of unilateral action 
as allowed by the Board in the present case. 

101  While the foregoing reasons suffice to dispose of the present appeal, I find it necessary to 
add brief remarks on the procedure followed by the Board. 

III 

Policy-making Procedure 

1 02 The failure of the Board to reject a policy solution contrary to the fundamental objectives 
of the Act may be due to the fact that the Board chose to make this policy decision within the con­
text of a private adjudication between individual parties. The Board did not benefit from the input 
other parties may have had to offer in this respect had another route been chosen to formulate its 
[page 1 045] policy. In that fashion the spectrum of the consequences of the proposed policy may not 
have been fully brought to the Board's attention. 

1 03 The Code does provide for mechanisms allowing the Board to broaden the reach and scope 
of the proceedings before it. The first set of mechanisms involves procedural adjustments which can 
be brought to the adjudicative hearing: 

3 5 .  The board, in relation to a proceeding or matter before it, has power to 

(a) summon and enforce attendance of witnesses and compel 
them to give oral or written evidence on oath and to produce 
documents and things the board considers necessary for full 
investigation and consideration of a matter within its jurisdic­
tion that is before it in the proceeding; 



(k) adjourn or postpone the proceeding; 

(n) add a party to the proceeding at any stage. 
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104 The second involves a more radical change in the nature of the proceedings. The Board is 
empowered to conduct full-scale, public policy-making hearings during the course of which the 
Board is more completely liberated from the restrictions inherent to private adjudication: 

27. 

(2) The board may formulate general guidelines to further the opera­
tion of this Act; but the board is not bound by those guidelines in the exer­
cise of its powers or the performance of its duties. 

(3) In formulating general guidelines the board may request that 
submissions be made to it by any person. 

( 4) The board shall make available in writing for publication all 
general guidelines formulated under this section, and their amendments 
and revisions. 

1 05 In a policy-making hearing held under ss. 27(2) and (3), any interested party would have 
the opportunity to make representations thereby enabling [page 1 046] the Board to make a policy 
decision consistent with the public interest and the fundamental purposes of the legislation. These 
provisions indicate a legislative intent favouring broad participation by the members of the labour 
relations community in proceedings involving issues of widespread interest. While policy issues 
may be present in some form in private adjudications, and while the Board is empowered by s. 38 to 
make declaratory opinions in ce1iain cases, some policy issues necessarily involve the use of the 
mechanisms provided for by ss. 27 and 3 5 .  I would only add that in a case l ike the present one, 
where a previous policy orientation is reversed, where the area concerned involves a void in the en­
abling statute, and where the question raised is of crucial importance to employers, unions and indi­
vidual employees at large, the matter may more properly have been dealt with in a policy-making 
hearing. 

IV 

Conclusion and Disposition 

106 From the foregoing, I conclude that, in allowing an employer to unilaterally impose the 
terms of employment upon the termination of a collective agreement subject only to an obligation to 
bargain in good faith, the Labour Relations Board of British Columbia interpreted the Labour Code 
in a patently unreasonable manner. In so doing, the Board committed a jurisdictional error and its 
decision cannot stand. 
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107 As a result, I would dismiss the appeal and confirm the order of the Court of Appeal, itself 
confirming Meredith J. 's order quashing the Board's decisions and remitting the matter to the Board 
for further consideration, the whole with costs. 
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Disclaimer 

I .  Purpose 

The purpose of this I nterpretation Note is to assist any person who advertises prices of 

air services with in ,  or orig inating in Canada, in any media. It provides general 

information and gu idance to air services price advertisers on the regu latory 

requ irements specified under Part V. 1 - Advertis ing Prices as per the Air Transportation 

Regulations (ATR). 

Part V.1  of the ATR should be read in its entirety to gain a fu l l  understanding of al l  of the 

air services price advertising requirements .  This Note wil l  continue to be updated as 

requ i red to reflect Agency decisions or any ru l ings of the courts . 

I I .  Objectives of the ATR Advertising P rices Provisions 

Part V. 1 of the ATR supports two key objectives : 

Objective 1 - Enable consumers to readily determine the total price of an advertised air 

service. 

The d isplay of the total price in a ir  services price advertising reduces confusion and 

frustration as to the total price and increases transparency. It a lso allows consumers to 

more read i ly conduct price comparisons and make informed choices . 

Objective 2 - Promote fair competition between all advertisers in the air travel industry 

Regu lation of al l- inclusive air  price advertising promotes competition by ach ieving a 

level p laying field for al l  persons who advertise the price of a ir  services with i n ,  or  

originating i n ,  Canada. 
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I l l .  Legislative and Reg ulatory References 

Note: See Append ix IV for the complete text of the referenced Leg is lation .  

The Agency's power to make regu lations pertain ing to a i r  services price advertis ing is 

found in section 86. 1  of the Canada Transportation Act (Act) . Section 1 77 of the Act 

also provides the Agency with the authority to prescribe admin istrative monetary 

penalties. 

Act 

Section 86. 1 : 

• Requ ires the Agency to make regu lations respecting the advertising of a ir  service 

prices and specifically states that the Agency shal l  make regu lations respecting 

advertis ing in al l  med ia,  including on the Internet, of prices for air services with i n ,  

or  orig inating in , Canada.  

• Requires the Agency to make regu lations that wil l  enable a consumer to read i ly 

determine the total price of an air service and requ i res some itemization . It 

specifical ly states that an advertisement for the price of an air service shal l  

include in the price al l  costs of providing the service and to ind icate in the 

advertisement al l fees, charges and taxes collected on behalf of another person 

in respect of the service . 

• Allows the Agency to prescribe what constitutes costs, fees, charges and taxes 

that may be itemized in the advertised price .  

Section 1 77: 

• Allows the Agency to designate the provisions of the Act and of any regu lation 

made pursuant to the Act, the contravention of wh ich resu lts in  a violation and to 

prescribe the maximum amount of the monetary penalty that may be imposed for 

such violation .  

The regulation of air services price advertising i s  governed by Part V . 1  o f  the ATR while 

the specification of related admin istrative monetary penalties is addressed in the 

Canadian Transportation Agency Designated Provisions Regulations (DPR).  

ATR - Part V. 1 

• Subsection 1 35 .8( 1 ) - Requ i res any person advertis ing the price of an air service 

to include ,  among other things, the total price ,  including any th i rd party charges, 

that must be paid to purchase the service . 
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DPR 

• Sets out admin istrative monetary penalties of up  to $5 ,000 to ind ivid uals and 

$25,000 to corporations for violation of the regu lations regarding advertising 

prices. 

IV. Air Services P rice Advertising Term inology 

Terms defi ned in  the ATR a nd the Act 

5oD 

"air  transportation charge" means, in relation to an a ir  service, every fee or  charge 

that must be paid upon the purchase of the air service , includ ing the charge for the 

costs to the air carrier of providing the service, but excluding any third party charge 

(ATR section 1 35.5) .  [For example, it includes mandatory fees such as fuel  surcharges, 

Canad ian navigation surcharges and travel agent fees, but excludes third party charges, 

such as taxes.] 

"third party charge" means, in  relation to an air  service or an optional incidenta l  

service, any tax or prescribed fee or charge establ ished by a government, publ ic 

authority or a irport authority , or by an agent of a government, publ ic authority or airport 

authority, that upon the purchase of the service is collected by the air  carrier or other 

seller of the service on behalf of the government, the publ ic or  airport authority or the 

agent for remittance to it (ATR section 1 35 .5) .  [Examples of th ird party charges include:  

Airport Improvement Fees ,  Air Travelers Secu rity Charge,  and Harmon ized Sales Tax 

(HST) .] 

"total price" means 

1 .  I n  relation to an air service , the total of the air transportation charges and third 

party charges that must be paid to obtain the service ; and ,  

2 .  I n  relation to an optional incidental service , the total of  the  amount that must be 

paid to obtain that service including a l l  third party charges (ATR section 1 35.5) .  

"air  service" means a service , provided by means of an aircraft, that is publ icly 

avai lable for the transportation of passengers ,  or goods, or both (Act subsection 55(1 )) .  

V. Scope 

Part V.1 of the ATR appl ies to any person regard less of legal status or  nature of 

business (e .g .  ind ividual ,  company, corporation or partnership,  air carrier, travel agents, 

tours operators , onl ine travel agents, etc.) who advertises the price for air services for 

travel with in ,  or orig inating in Canada ,  through any med ia (Append ix VI) ,  also referred to 

in this Interpretation Note as the advertiser. 
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VI. What Is Not Subject to the Advertisi ng Requ i rements? 

Part V. 1 of the ATR excludes the fol lowing activities: 

• Air cargo services, paragraph 1 35 .7(2)(a) ; 

• Prices that are negotiated between parties and are not available for purchase by 

the genera l  publ ic, paragraph 1 35 .  7(2)(c) ;  

o For example, fares avai lable th rough corporate travel offices and not 

available to the general public, charter services negotiated with a private 

business or fares d isplayed to travel agents by the Global D istribution 

system. 

• Air services as found in section 3 of the ATR and subsection 56(2) of the Act; 

o A complete l ist of excluded air  services can be found in Appendix I .  

• The med ia provider, subsection 1 35 .7(3); 

o A med ia provider that acts solely as the means for an advertiser to 

advertise the price of an air  service such as the newspaper provid ing 

advertis ing space to an air  carrier or travel agent. 

• Package travel services, paragraph 1 35.7(2)(b) ; 

o Package travel services typical ly invo lve the bundl ing of travel services for 

sale, such as combin ing air  travel ,  accommodations, car rental and , where 

appl icable , tour  features. The Agency considers such bundled services, 

where the air  service cannot be purchased separately, to be excluded 

from Part V. 1 of the ATR;  

o Where components of a package travel service (air, car, accommodations, 

etc.) are offered through the same advertisement as stand alone travel 

services that the consumer can elect to purchase individual ly ,  on ly the air 

service component must adhere to the requ i rements of Part V.1  of the 

ATR ;  

o Should a service of min imal value be added to an air  service , it may be 

considered incidental requ i ring that the advertiser comply with Part V. 1 of 

the ATR.  

• Air services orig inating outside Canada , subsection 1 35 .  7(1 ) ;  

o Part V. 1 of the ATR only applies to the advertis ing of prices for a ir  

services with i n ,  or orig inating in  Canada. 

Further activities to which Part V. 1 of the ATR does not apply :  

• The Agency considers that Part V. 1 of the ATR does not need to apply to : 
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o Situations where there is a non-monetary component that forms part of the 

payment towards the purchase of an air service .  

• For example, this wou ld include advertising the price of air services 

by loyalty reward programs, wh ich requ i res the redemption of 

points ,  earned earlier, in exchange for air services. 

o Advertis ing where the Canadian public has not been targeted . 

• For example, for carriers having multiple geographical specific 

versions of their Web sites ,  the Canadian version wou ld need to 

comply. 

VII .  Overview of Air Services Price Advertising 

The Agency considers that for the purpose of Part V. 1 of the ATR ,  an advertisement 

refers to any representation in  respect of the price of an air service with in ,  or 

orig inating in Canada for the purpose of promoting or  sel l ing that air service to the 

genera l  Canad ian publ ic.  The advertisement can be done via an interactive or non­

interactive med ia.  The d ifference between the two usually l ies in the fact that the 

interactive med ia is dynamic and the users' interaction influences the output. Generally 

a med ia that can be used in e ither  an interactive or  non-interactive way ( Internet) should 

be considered to be dynamic or non-dynamic depending on the use that is being made 

of the med ia by the advertiser. Examples of interactive and non-interactive media can 

be found in Appendix VI .  

I nformation that m ust appear i n  al l  Advertisements,  ATR subsection 

1 35.8(1 ) 

Any person who advertises the price of an a i r  service m ust include in  the 

advertisement the fol lowing information: 

1 .  The total price, inclusive of al l  taxes, fees and charges, that a consumer must 

pay to the advertiser to obtain the air service ; 

2 .  The price must always be in Canadian dol lars ;  however, it may also be 

expressed in another clearly identified currency; 

3 .  The point of orig in and point of destination of the air service. The Agency 

considers that an advertisement must clearly ind icate the cities between which 

the advertised air service is appl icable. 

4 .  An ind ication of whether the advertised price is for one-way (a tr ip from one place 

to another in one d i rection) ,  round trip (a trip from one place to another and back, 

usual ly over the same route) or each way (one leg of a round trip) travel .  
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5 .  Any l imitations on the period d u ring which the advertised price wil l  be offered and 

any l imitation on the period for wh ich the service wil l  be provided at the price 

advertised (for example , the start and/or end d ate applicable to the avai labi l ity 

period for the advertised price) .  

6 .  The proper name and amount of each tax, fee or  charge relating to the air  

service that is a th i rd party charge ; 

7 .  Any published tax, fee or  charge related to air services that is not col lected by the 

advertiser but must be paid at a departure ,  in-transit or arrival point in order for 

the consumer to travel .  The advertiser, based on a review of published sources 

of information ,  must, at a min imum, ind icate the name of such charges in the 

advertisement; and , 

8 .  Each optional service offered for which a fee or charge is  payable and its total 

price or range of total prices. An optional service general ly refers to an option ,  

service o r  amen ity offered by a n  advertiser that can be selected by the consumer 

and that is supplementa l  to the services included in the advertised total price of 

the air  service . The consumer is not obligated to purchase the optional service to 

complete their travel .  Examples of optional services are provided in Appendix I l l .  

Exemptions 

The advertiser is exempt from the requirement to include the information described in 

points 6 to 8 above if: 

• The advertisement is presented through a non-interactive med ia; and ,  

• The advertisement mentions a read ily accessible location (wh ich generally 

incl udes a location that is reasonably ava ilable to the consumer; for example a 

Web site, a te lephone number, an e-mail  address, or  regular mail address, 

depend ing on the circumstances) where the consumer can go to readi ly obtain 

th is information (without un reasonable efforts or  delays at the read i ly accessible 

location) .  

o When a consumer accesses the location referred to or provided in the 

advertisement, the information must be readi ly obtainable by the 

consumer. The Agency expects that the consumer wil l  not be obligated to 

search th rough many layers of the carrier's Web site to find the 

information requ i red . If the consumer is d irected to a telephone number, e­

mail  address or regular mai l  address, the Agency expects that a 

representative of the advertiser would be able to read i ly provide 
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information ,  including information relating to taxes, fees and charges and 

optional services. 

VI I I .  Representation of Total P rice 

Part V. 1 of the ATR requ i res that the advertisement of the price of an air  service must 

be d isplayed as a total price , incl usive of all taxes , fees and charges that a consumer 

must pay to obtain  and complete the air service . A tax general ly includes any amount 

levied on a product or  activity by any govern ment at any level ,  foreign or  domestic, 

including amounts assessed by, and collected on behalf of, government agents. A tax 

must be appl ied on a per passenger or ad valorem (per value) basis to the a ir  service. 

Examples of taxes, fees and charges can be found in Appendix VI I .  The Agency 

recogn izes that there are u n ique instances where some taxes, fees and charges can 

increase or decrease on short notice immed iately before or after the advertiser has 

posted the advertisement. Should such unforeseen changes in third party taxes, fees or 

charges occur, the advertiser must exercise best efforts to update the advertisement as 

soon as possible. 

Part V. 1 of the ATR a lso requ i res that a consumer have access to the price of any 

optional service offered by the service provider. The price or  range of prices d isplayed 

for each optional service or range of optional services must also be inclusive of al l  taxes 

fees and charges. 

The fol lowing sections describe the format for presenting the total price in  an 

advertisement as wel l  as permitted flexib i l ities to accommodate techn ical l imitations of 

various media. 

The Total Price of an Air Service 

How m ust the total price of an a i r  service be displayed i n  an advertisement? 

The price for an air  service must not be advertised in a manner that cou ld interfere with 

the abi l ity of a person to readi ly determine the total price that must be paid for the air 

service . The Agency considers that the total price must be at least as predominant as 

any other pricing information found in  the advertisement. The total price must also be 

the first price presented to the consumer. For example, having to hover a mouse over a 

price advertised on a Web site to view the total price is not acceptable. Also, when 

asking for the price of an air  service using a customer service telephone l ine ,  the first 

price given to the consumer by the representative must be the total price inclusive of 

taxes, fees and charges. Final ly, the total price must be expressed in Canadian dol lars ,  

although i t  can also be expressed in other currencies. 
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Part V . 1  of the ATR requ i res that the total price of an air  service include the air  

transportation charges and third party charges (taxes, fees and charges) that must be 

paid to obtain the air  service. These two categories of costs are further clarified below: 

Total Price of an Air Service = 

Air Transportation Charges + Taxes, Fees and Charges 

Air Transportation Charges (Carrier's and Other Advertiser's Costs) 
Air transportation charges represent every fee or charge that must be paid upon the 

purchase of the air service , includ ing the charge for the costs to the air carrier of 

provid ing the service , but excluding any third party charge.  

An advertiser may voluntarily choose to break out the a i r  transportation charges, such 

as base fare or any payment that must be made to a travel agent upon the purchase of 

an air  service, and item ize the respective amounts for each of these items in their 

advertisement. I f  a breakdown of these charges is provided in  writing in  the 

advertisement, it must appear under the heading "Air  Transportation Charges, not under 

"Taxes, Fees and Charges". 

Note: Canadian navigation surcharges, fuel surcharges and travel agent fees are 

considered to be air  transportation charges and must not appear u nder th ird party 

charges. 

Taxes, Fees and Charges (Third Party Charges) 
This covers any taxes, fees and charges that the carrier collects from the consumer on 

behalf of  a third party and that it must remit to the th ird party. Amounts represented 

under th is heading include any government sales tax (provincial taxes are determined 

by the consumer's province of purchase) ,  a irport improvement fees, security screening 

fees, etc. These amounts m ust appear i n  writ ing under the heading "Taxes, Fees and 

C harges". The advertiser must use the proper name for any th i rd party charge that is 

applicable to the air  service (e .g . Goods and Services Tax) . However, the Agency 

considers it acceptable to use commonly known acronyms to describe the name of a 

tax, fee or charge (for example ,  the Goods and Services Tax can be described as 

G .S .T. but not as "Federal Tax") or to use a translation of th i rd party charges in  e ither 

official language. 

The term "tax" may on ly be used to express a tax col lected by the advertiser on behalf 

of the federal , provincial ,  local or foreign government and rem itted to the th i rd party. 

Note: The term "tax" can on ly be used under the heading "Taxes, Fees and Charges" 

and not u nder the heading "Air Transportation Charges". 
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Thi rd Party Charges/Taxes, Fees and Charges 

How m ust Third Party Charges collected by the Advertiser be displayed? 

An advertiser must provide a breakdown of all third party charges on a per passenger 

basis under the head ing "Taxes , Fees and Charges". However, there are exceptions to 

this requ i rement provided in Part V. 1 of the ATR depending on the type of med ia used 

to advertise the air service . 

All advertisements placed in non-interactive media must provide a read i ly accessible 

location where the breakdown and amou nts of th ird party charges can be readi ly 

obtained . The advertisement might, for instance ,  make reference to an air  carrier's Web 

site where a consumer can review the third party charges or  provide a toll-free number 

a consumer  can call to speak to an air carrier representative . 

When the characteristics of the traveler (e.g.  province of purchase) are not known at the 

time of the advertisement, the Agency recogn izes that it may not be possible to 

accurately calculate all th i rd party charges. In these circumstances, the Agency expects 

that the amounts advertised wou ld represent a reasonable approximation for a trip that 

can be booked by the general public targeted in the advertisement. 

In the case of advertisements via interactive media,  the breakdown of the names and 

amounts of th ird party taxes, fees and charges must be avai lable in the advertisement. 

Round tri p or One-way Services 

How can prices be advertised for different types of services? 

Part V. 1  of the ATR requires that an advertiser indicate whether the advertised air  

service is offered on a round trip or one-way basis . 

Part V.1  of the ATR a lso permits an advertiser to advertise a round trip service on a 

d i rectional  basis. I n  this instance ,  the price must be d isplayed on an each way basis 

and shown as representing 50 percent of the total round trip price . The advertiser must 

a lso be clear in the advertisement that the advertised price is obta inable on ly if both 

d irections are purchased . The Agency considers that this wou ld apply main ly to 

advertisements in non-interactive med ia.  

When the characteristics of the traveler (e .g .  province of purchase) are not known at the 

time of the advertisement, the Agency recogn izes that it may not be possible to 

accurately calcu late the round trip cost. In these circumstances, the Agency expects 

that the amounts advertised wou ld represent a reasonable approximation for a trip that 

can be booked by the genera l  public targeted in the advertisement. 
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The Total Price of an Optional Incidental Service 

How must the price of Optional Incidental Services be advertised? 

The advertised price of each optional incidental service offered in relation to the 

advertised air service must be displayed as the total price, inclusive of any third party 

charges that a person must pay to obtain that service. 

If optional services are available, the advertisement must identify the services being 

offered, including the price or range of prices for each service. Where a range of prices 

are available for an optional service (e.g. range of meal prices) and the characteristics 

of the traveller are unknown (e.g. province of origin), the upper end of the displayed 

price range should incorporate a reasonable approximation of the maximum cost 

inclusive of the maximum taxes that could apply to the described service. 

Total Price of an Optional Incidental Service = 

Cost of Optional Incidental Service + 

Taxes , Fees and Charges Applicable to an Optional Service 

Where can a person find the price list of optional services applicable to a 

particular air service? 

All advertisements placed in non-interactive media must provide a readily accessible 

location where all information about the price of optional incidental services can be 

readily obtained. The advertisement might, for instance, refer to an air carrier's Web site 

where a person can obtain the details about the price of such services or a telephone 

number a person can call to speak to an air carrier representative. 

In the case of interactive media, the advertiser could decide to provide a direct link on 

its Web site to a page containing the prices or a range of prices for each optional 

incidental service or the optional services could be integrated into the carrier's on line 

booking system. 

Disclosure in Advertisements of Any Published Taxes, Fees and 

Charges required to be paid by the Consumer upon arrival or 

departure at an airport but not collected by the Advertiser 

If the consumer will be required to pay a tax, fee or charge that the advertiser does not 

collect (e.g. additional foreign tax the consumer must pay before leaving the foreign 

country's airport, such as a departure tax), the advertiser, based on review of published 

sources of information, must indicate in the advertisement, at a minimum, the name of 

such charges. 
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Examples of published sources of information the advertiser cou ld reference regard ing 

such taxes, fees and charges include, but are not l imited to , the IA TA List of Ticket and 

Airport Taxes and Fees or a computer reservation system. 

Where can a cons umer fi nd i nformation about any additional taxes, fees and 

charges requ i red to complete their travel ,  but not col lected by the carrier? 

All advertisements placed in non-interactive med ia must indicate a read ily accessible 

location where the consumer can obtain the name of any third party taxes , fees and 

charges that the advertiser does not collect but wi l l  be requ i red of the traveller to 

complete their travel by air. The advertisement might, for instance ,  make reference to 

an air  carrier's Web site where a consumer can obtain this information or provide a to l l­

free number that a consumer can call du ring the advertiser's business hours to speak to 

a sales representative . 

For interactive med ia advertisements, information or l inks regard ing the names of 

published taxes, fees and charges that the advertiser does not collect but wil l be 

requ i red of the traveller to complete the ir  travel by a ir, can be provided on the Web site .  

IX.  Other Federal and Provincial Legislation to Consider 

when Advertising Prices for Ai r Services 

The advertis ing of products and services is subject to consumer protection leg is lation of 

genera l  application at the federal level through the Competition Act and at the provincial 

level through provincial legis lation .  Certain matters respecting mislead ing and deceptive 

acts and practices fal l  under the purview of the Competition Bureau .  

I t  is the advertisers' responsibi l ity to ensu re that they comply with al l  appl icable 

leg islation respecting advertising of prices, not just the ATR.  

X. Agency Power 

It is with in the Agency's authority to determine whether an advertiser has met the 

advertisement requ i rements of Part V. 1 of the ATR .  

Ensuring compl iance with Part V. 1 o f  the ATR and  implementing a program of effective 

education and enforcement are crucial to meeting the objectives of the Act and Part V. 1 

of the ATR.  To support compliance ,  the Agency wil l  work with advertisers of the price of 

air services to provide ed ucational and other gu idance materia l  to assist them in 

meeting regu latory requ i rements. The Agency wil l  monitor compliance with the 

requ irements of Part V. 1 of the ATR and enforce these requ i rements, where necessary, 

using its authority u nder the Act th rough monitoring ,  compliance verification and 

enforcement measures. 
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The Canadian Transportation Agency Designated Provisions Regulations identify the 

provisions of the ATR which , if contravened , are subject to administrative monetary 

penalties. The Agency may impose fines of up to $5,000 for an ind ividua l  and $25,000 

for a corporation where either has been found gu ilty of an offence as a result of 

contravening Part V. 1 of the ATR.  As with all Agency enforcement actions, the 

determination of what corrective measures and/or penalties are requ i red in the case of a 

contravention is based on a number of factors includ ing the frequency and nature of the 

offence (see Appendix V) . 

I n  add ition ,  the Agency may order a person to make the changes necessary to conform 

to Part V.1  of the ATR to bring about compliance .  

XI . Additional I nformation 

Although this I nterpretation Note provides information and gu idance on compl iance with 

the requ i rements of Part V. 1 of the ATR ,  when considering a particu lar situation , the 

Agency wi l l  consider each case on its own merits . 

For any add itional information , you may contact the Agency at: 

Canad ian Transportation Agency 

Ottawa, Ontario K1 A ON9 

Tel :  1 -888-222-2592 

TTY: 1 -800-669-5575 

E-mai l :  info@otc-cta .gc.ca 

Web: www .cta.gc.ca 

To report non-compliant advertisements , you may contact the Agency at: 

E-mai l :  conformite-compl iance@otc-cta.gc.ca 
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Appendix I :  Excl uded Ai r Services 

The air price advertis ing provisions do not apply to fol lowing types of a ir  services as 

found in section 3 of the ATR and subsection 56(2) of the Act: 

• aerial advertising services; 

• aerial fire-fighting services; 

• aerial survey services ; 

• aerial reconnaissance services; 

• aerial forest fire management service; 

• aerial sightseeing services; 

• aerial spread ing services; 

• aerial spraying service ; 

• aerial weather altering services; 

• air  cushion veh icle services; 

• transportation services for the retrieval of human organs for h uman transplants ;  

• a ircraft demonstration services; 

• external hel itransport services; 

• g lider towing services; 

• hot air balloon services ; 

• air  flig ht tra in ing services; 

• aerial inspection services; 

• aerial construction services ; 

• aerial photography services; 

• parachute jumping services; and 

• rocket launch ing .  
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Appendix I I :  Exam ples of Price Advertising for Ai r Services 

Non-Reg ulated Advertisement 

Not regulated because 
no price is advertised. 

The above format does not need to comply with the ATR air  services price advertis ing 

requ i rements as no price appears in the advertisement. However, once the consumer 

accesses the Web site and an air  service price is d isplayed , the advertiser is obl igated 

to comply with the requ i rements .  
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Non-Compl iant Advertisement 

The above advertisement is not compliant because it does not include the total price . It 
a lso does not mention if the air  service is one-way or round trip and it does not clearly 
mention the destination .  

1 5  
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REGU LATORY IMPACT ANALYSIS STATEMENT 

( This statement is not part of the Regulations.) 

1 .  Background 

I nte rest in addressing a i r  service price adverti s ing in Canada beg a n  to em erge a n u m ber of yea rs 
ago.  In 2007, B i l l  C- 1 1 ,  An Act to amend the Canada Transportation Act and the Railway Safety Act and 
to make consequential amendments to other Acts, proposed seve ra l changes to the Canada 
Transportation Act (the Act) . One of the p roposed cha nges, section 86. 1 ,  which m a n dated the 
developm ent of a i r  price adverti s ing reg u l ations, was i n cluded in this b i l l  but was not put i nto force due 
to i n d u stry a nd other concerns at the t ime.  

S i nce 2007, there have been s ign ifica nt d evelopments i n  the a ir  services p rici ng reg i m es of Canada's 
major economic partners .  Reg u l ations govern i n g  the adverti sement of the price of a i r  services were 
esta bl ish ed in the European Union in 2008. The U n ited States, which has had a i r  fa re advertising 
reg u l atory rules i n  p l a ce si nce 1992, updated its reg i m e  i n  J a n u a ry 2012 to req u i re a i r  pri ce advertis ing 
to be based on the d isplay of a s ingle tota l price .  Provinc ia l  legislation a lso exi sts i n  both O ntario and 
Quebec, which reg u l ates the m a n ner i n  which travel agents and whol esa l e rs may advertise the price of 
travel services. 

In keeping with these worldwide trends, m a ny of the key p layers in the Ca n a d i a n  air i nd u stry have 
either beg u n  to e m ploy or have tra nsitioned to some form of an a l l - i ncl usive a i r  fa re adverti s ing format. 
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I n  its rol e  a s  a n  eco n o m i c  reg u lator a n d  aero n a utical  a uthority, the Ca n a d i a n  Tra nsportat ion Agency 

(the Age n cy) a d m i n i sters reg u l ations w h i ch g overn the Ca n a d i a n  a i r  tra nsportat ion m a rketplace .  Based 
on the J a n u a ry 2012 e na ctment of section 8 6 . 1 of the Act, the Agency is p roposi ng the fol l owi ng 
a m e n d m ents to the Air Transportation Regulations perta i n i n g to the adve rtisement of the price of a i r  
services. 

2. Issue 

A s i g n i fi ca nt n u m be r  of Ca n a d i a ns have expressed the i r  d ispleasure with reg a rd to the m a n ner i n  
wh ich the price o f  a i r  services i s  represented i n  a dvertiseme nts . 

Specifi ca l ly, they have i n d i cated that it is  

• d iffic u lt to determ i ne the tota l price of an a ir  service being offered in  an advertisement when fue l  
surcharg es, taxes, charges a n d  othe r  fees a re n ot i nc lu ded i n  the a dvertised price ;  

• frustratin g  t o  i nvestigate p u rchasi n g  a n  a i r  service o n l y  to fi n d  o u t  that the actua l  price of the a i r  
service would b e  si g n i fi ca ntly g reater than the a dvertised p ri ce ;  a n d  

• d i fficu lt  a n d  ti m e-cons u m i n g  to m a ke com p a risons between the advertised pri ces o f  d ifferent 
p l ayers which cou l d  lead to i na p propriate choices based o n  percepti ons of advertised prices. 

At the i nd ustry leve l ,  sta keholde rs h ave a l so i nd i cated that they wou l d  welco m e  ru les that would l evel  
the playing fie l d  a n d  be a p p l icable to a nyone i nvolved in the a i r  m a rket. Accou nt a b i l ity would a lso be 
e n h a n ced w ith the d isclos u re of th i rd pa rty taxes, fees a nd charg es in the adve rtised price . 

3. Objectives 

The p roposed Amendments to the Air Transportation Regulations (the Amendments) wou l d  support 
two key objectives : 

Objective 1 - Enable con s u me rs to read i ly d eterm i ne the tota l price of a n  a dvertised a i r  service 

The d isplay of the tota l price i n  a i r  service price a dvertis i n g  would red uce confus ion a n d  frustration as 
to the tota l price and i ncrease tra nsparency. It would a l so a l low consumers to m ore rea d i l y  con d u ct 
price comparisons a n d  m a ke i nformed cho i ces.  

Objective 2 - Promote fa i r  com petitio n  between a l l  a dvertisers in  the a i r  travel i nd ustry 

Reg u lation of a l l - i n cl usive a i r  price a dvert is ing would promote com petit ion by ach i evi ng a l evel 
p lay ing fie l d  for a l l  persons who advertise the price of a i r  services with i n ,  or ori g i n ati n g  i n, Canada . 

4. Description 

The p ro posed Amendments to the Air Transportation Regulations (SOR/88-58) [the ATR] wou l d  
req u i re a l l  persons w h o  a dvertise t h e  p ri ce o f  a n  a i r  service t o  d isplay the tota l price ,  i ncl usive of a l l  
fees, charg es a n d  taxes.  The i ntent o f  the proposed Amendments is  to p rovid e  g reater tra nspa rency i n  
a i r  price a dvertisi n g  for con s u m ers w h i l e  provi d i ng a l evel p lay ing fie l d  for a l l  a i r  service adve rtisers. 

Scope 

The p roposed Amendments wou l d  a pply to any person who a dvertises the price of a i r  services with i n ,  
or o ri g in ati ng i n ,  Canada,  regard l ess o f  m ed i a .  G iven the w i d e  breadth o f  a dvert is ing o f  a i r  fares i n  the 
a i r  i nd ustry, the proposed Amendments w o u l d  n ot specify categ o ri es of sta keholders su bj ect to the 
reg u lati o n  ( i . e .  a i r  carrier o r  travel agent),  but rather focus more broa d l y  o n  any person who e n gages 
i n  the a ctivity of a dvert is ing the price of a n  a i r  serv i ce .  

Exclus ions 

The p ro posed Amendments w o u l d  n ot a p p l y  to a ir  carg o  services, to services w h i ch a re o n l y  offered 
"busi n ess to busi n ess" or to the genera l  p u b l i c .  In addit ion,  the proposed Amendments wo u l d  n ot a p p l y  
t o  packaged travel services, which i n  a d d it ion t o  a n  a i r  service i nc lude other featu res s u c h  as 
a cco m m odati o n ,  cruise,  tou rs o r  ca r renta l .  
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In keeping with the scope of the Act, a i r  services which a re excl uded from the a p p l icati o n  of the Act 

would a l so be excluded from the proposed Amendments. Exa m p l es of such excl uded a ctivities a re 
aeri a l  s u rveying,  aeri a l  i nspecti o n  a n d  aeri a l  fi re-fighti n g . A com pl ete l ist of excluded a i r  services i s  
provided i n  section 56 of the Act a n d  secti o n  3 of t h e  ATR. 

In o rder to reta i n  the reg u latory focus on the a i r  i n d ustry, the proposed Amendments would  n ot 
a pply to a ny person whose sol e  i nvolvement i n  the adve rtis ing of a n  a i r  service is the p rovision of the 
a dvertis ing m ed i u m ,  for exa m p l e  n ewspaper p u b l ishers o r  rad i o  stations.  

Representatio n  of tota l price 

The p ro posed Amendments would  req u i re the price represented i n  a n y  a dvertisem ent 

• to be the tota l p rice, i ncl usive of a l l  taxes, fees a n d  charges that a custo m e r  m ust pay in order to 
o bta i n  and com p l ete the a i r  servi ce; 

• to i nc l ud e  a m i n i m u m  l evel  of d escri ptio n  of the a i r  service offered ,  i nc lud ing 
• o ri g i n  a n d  destination,  
• whether the service i s  o n e  way o r  rou n d  tri p,  and 
• l i m itations with respect to booki n g  o r  travel ava i l a b i l ity peri ods; and 

• to p rovide the custom e r  with a brea kdown of the taxes, fees a n d  charges that a re paid to a th i rd 
party . 

In acknowledgement of the tech n ica l d ifferences of the va rious media,  some flexi b i l ity would be 
provided i n  the proposed reg u l ato ry text to a cco m modate the l i m i tations of certa i n  media  by a l l owing 
the req u i red b re a kdown of i nformation in the a dvertisement to be p rovided at a nothe r  l ocati o n .  For 
exa m pl e ,  in the case of a n  a n no u ncement of the tota l a l l - i ncl usive p rice of an a i r  service via a bri ef 
rad i o  advertisem ent, the advertiser would  be in com p l i a n ce with the p ro posed reg u latory text if  the 
a dvertisement i ncl uded the m e ntion of a l ocation where a brea kdown of n ecessary i nformati o n  ( e . g .  
taxes, fees a n d  charg es) cou l d  b e  o bta i n ed ( e . g .  Web site o r  tol l -free telephone n u m ber. ) 

The p ro p osed Amendments w i l l  a l so req u i re that a consumer h ave a ccess to a l isti ng of a n y  o pt ional  
services offered by the service provider for a fee o r  charge, a n d  that the price of each service be 
displ ayed using an a l l - i ncl usive p rice format. 

Proposed Amendme nts to the Canadian Transportation Agency Designated Provisions Regulations 

To ensure enfo rcement of the p roposed Amendm ents, the Designated Provisions Regulations would 
a lso be a m ended to perm it the i ssua nce of a d m i n istrative monetary pena lties .  Th e p roposed text a lso 
i ncl u des the sections of the proposed Amendme nts which the Agency p roposes to desi g n ate, and the 
max i m u m  a m ou nt of the pena lty that cou ld be a pp l ied to either a corporati o n  o r  an i ndivid u a l .  

5. Consultation 

In order to inform the devel opment of the proposed Amendments, the Agency u nd e rtoo k  a broad 
consu ltatio n  process in Ja n u a ry and Febru a ry 20 12,  to o bta i n  i n put from various sta keholders, i ncl u d i n g  
a i r  carrie rs, travel a n d  a dvertising i n d ustry experts, p u b l i c  i nterest advocacy g ro u ps a n d  citizens.  

The Agency's consultati o n  process e m p l oyed a va riety of tech n iq u es such as the fol lowi ng : 

• face-to-fa ce consu ltations a n d  teleconferences with selected i n d ustry sta keholders, industry 
experts a n d  consum e r  i nterest o rg a n i zatio n s ;  

• ema i l  sol icitat ion of co m ments t o  a n  even l a rger g ro u p  o f  sta keholders a n d  i nd u stry 
representatives; a n d  

• a n  o n l i ne consu ltation that i nc l u ded both t h e  poss i b i l ity for i n d i v i d u a l s  t o  com ment o n  the 
consultation and an i nteractive forum for d iscussion,  wh ich a l l owed ind iv idua ls  a cross Canada to 
p rovide the i r  personal  v iews.  

Thro u g h  the consultati o n  process, the Agency recei ved a n u m ber of com m e nts specifi c  to a ir  service 
price a dvertisi ng p ra ctices as wel l  as topics outside the reg u latory scope perta i n i n g  to busi ness 
practices ( e . g .  a pproaches to baggage fees or poi nts for travel reward prog ra ms) of the a i r  i n d ustry . 
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The fol lowi n g  fou r  poi nts represent the m ost com mo n  top i cs n oted d u ri n g  the consu ltatio n s  specific to 
the reg u lation of a i r  services price adverti s i ng a n d  a re descri bed i n  g reater deta i l  bel ow : 

• Tota l a l l - i n cl usive price - Price i ncl u des a l l  costs n ecessary to com p l ete trave l ; 
• Consistent rep resentation of a dvertised price - Reg u l ations to a pply to a l l  persons who advertise 

the price of a i r  serv ices; 
• Consi stent reg u latory regi m e  - H a rm on i zati o n  with s i m i l a r  p rovi nci a l  reg u l ations and with 

reg u l ations i n  the U n ited States a n d  E u ro pea n U n i o n ;  and 
• Deta i l s  of i ncl uded costs a n d  o pti o n a l  services. 

Total a l l - i nc lusive price 

Parti cipa nts i n  the consu ltatio n  process, i n cl ud i ng i ndiv idua l consu mers a n d  consumer advocacy 
gro u ps, i n d i cated that the price shown in the adverti sement should i nc lude a l l  costs necessa ry to 
com p l ete the trave l .  Participa nts wa nted the advertised pri ce to p rese nt the entire cost of travel l i n g  
from point A t o  p o i nt B .  

The a i r  travel i nd ustry, i ncl u d i n g  representation from both a i r  ca rri e rs a n d  travel agents, w a s  a lso i n  
agreem ent with the concept o f  the tota l price being the a l l - i n  tota l p rice, i ncl usive o f  a l l  taxes, fees a n d  
charges. 

Consistent representati o n  of adve rtised price 

Pa rti c ipants ind icated that reg u l ation of a i r  service pricing should a p p l y  to a l l  forms of a dvertising and 
to any person o r  e ntity that advertises a ir  fa res, inc luding travel agents a n d  the i r  agencies, l oya l ty 
pro g ra m s  and vacati o n  package provi ders. 

The a i r  travel industry was a l so in a g reement w ith the concept that reg u lation of a i r  services pricing 
should a p p l y  to a l l  who advertise the price of a i r  services in o rder to p rovi d e  for a l evel  playing fie l d .  

Consistent reg u latory reg i me 

Parti ci pa nts i n d i cated that the G overn ment of Canada should base reg u l ation of a i r  services prici n g  
o n  t h e  a pproaches cu rre ntly i n  p l a ce i n  t h e  United States a n d  t h e  E u ro pea n U n i o n . They were of the 
o p i n i o n  that by using a co m parable reg u latory a pproach, the consumer would know what to expect o n  
nearly every a i r l ine a n d  fl i g ht i n  the worl d .  Com pati b i l ity with other i nternational p ractices would a l so 
m i n i m ize confusion with respect to ticket pric ing a nd fa re ru les when com p a ri ng fa res. 

The a i r  travel i n d ustry was a l so in a g reement with the concept of h a rmoniz ing reg u l ation of a i r  
services p ric ing with t h e  reg u l atory a pp roaches o f  o u r  major m a rkets a n d  com petitors i n  order to 
red uce the need to d eve l o p  and m a i nta i n  d i fferent com p l i a nce m ech a nisms in an i nteg rated world 
m a rketplace .  

· 

Deta i ls of i ncl uded costs a n d  o pt ional  services 

Pa rti c ipants expressed a strong i nte rest in an ite m i zati o n  of the charges w h i ch m a ke up the tota l 
price, p rovi d ed e ither i n  the advertisem e nt or easi ly a ccess i bl e  at a specified l ocati o n ,  i . e .  posted 
o n l i n e .  M ost a g reed that l i st ing of the basic price a l o n g  with othe r  fees a n d  charges ( e . g .  fue l ,  a i rport 
i m p rovem ent, taxes, secu rity) a n d  the tota l price would  be opti m a l .  Respondents a l so i nd icated they 
would welco m e  such an a pproach s i nce showing a b rea kdown would a l l eviate con fusion associated with 
h i dden costs a n d  m a ke it easi er to ca lcu l ate the tota l cost of the a i r  service. 

The a i r  ca rri ers a lso felt there were busi ness o r  m a rketing reasons to show the d eta i l  of costs 
col lected on beha lf  of others with respect to the provis ion of the a i r  service. Other mem bers of the a i r  
travel i n d u stry, perhaps d u e  t o  t h e  n ature of the i r  busi ness models, were l ess co ncerned with t h e  n eed 
to d eta i l  or break out the costs - except for o pti o n a l  services o r  u pg ra d es .  H owever, there was genera l  
a cceptance o f  the proposa l to p rovide access to a b rea kdown o f  the taxes, fees a n d  charges col lected 
on beha l f  of a th ird party. 

In addit ion,  the Ag ency he ld  d iscussi ons w ith other g overn me nts, both with i n  Canada and a broa d .  
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6. Small business lens 

In l i g ht of the prog ress to date and conti n ued evo l uti o n  of the a i r  i n d ustry toward s  some form of a 
si n g l e  price format, the Agency has determ i ned that a ny costs of com p l i a n ce with the p ro p osed 
Amendm ents would  be m i nor,  n o n - recu rri n g  a nd would n ot have a d isproportionate effect on sma l l  
busi nesses i n  Canada . 

53 ( 

G i ven the frequency with w h i ch the a i r  travel i n d u stry m a kes p rici ng changes i n  advertisem ents a n d  
p roduces n e w  a dvertisements, a ny costs associ ated with cha nges req u i red b y  t h e  p ro posed 
Am endments would  be m i n o r  a nd cou l d  be a bsorbed as part of the reg u l a r  business cycle .  

I t  i s  a ntici pated that some advertisers that offer o n l i n e  booki ng o f  a i r  services m a y  need t o  m a ke 
m i n o r  cha n ges to back-office system s  to com p l y  with the p ro posed Amendments. The Agency 
researched a sa m p l e  of sm a l l  bus inesses a cross Ca nada based o n  data o bta i ned from Statistics Ca nada . 
Th i s  resea rch , which focussed o n  i n d ustry p ra ctices a n d  systems, revea l ed that these costs would be 
m i nor.  

The new reg u l atory req u i re ments would  not i m pose a ny additi o n a l  a d m i n i strative b u rden o n  
businesses i n  relat ion t o  t h e  reporti ng of i nformation o r  t h e  com p l etion of forms o r  sched u l es by 
i n d u stry for subm i ssio n  to the Ag ency .  

7 .  Rationale 

Objective 1 - E n a b l e  consumers to rea d i l y  d eterm i n e  the tota l price of an advertised a i r  service 

W ith respect to m eeti ng the fi rst objective, the p ro posed Amendments wo u l d  p rovide con s u mers with 
the tota l p ri ce, i nc lusi ve of a l l  taxes, fees a nd cha rges, which m ust be paid to obta i n  a nd com p l ete 
travel . This would a l l eviate consumer confusion or su rprise as to the tota l cost of an advertised a i r  
service . 

I n  addit ion,  the p roposed Amendm ents would a l low the consumer to have access to a brea kdown of 
taxes, fees a n d  cha rg es col l ected o n  beha lf of a th i rd p a rty with respect to a n  a i r  service . Flexi b i l ity 
would be provided to the advertiser as to where this i nform ati o n  would be made ava i l a b l e  depen d i n g  on 
the l i m itations of the advertis ing m ed i u m .  

The p ro p osed Amendments would  p rovide consumers with a u n i form representati o n  o f  the format 
and l evel of deta i l  of advertised p ri ces, reg a rd l ess of where they l ive in Ca n a d a ,  and ensu re a n  
a p p ropri ate l evel o f  harmon ization with a i r  p rice advertis ing form ats fou n d  i n  the America n  a n d  
E u ropean m a rkets. 

It is a ntici pated that there would  be no cost to cons u m e rs as the resu l t  of the proposed Amendments . 

W h i l e  not p a rt of the p roposed Amendm ents, it should be n oted that i n  Ca nada,  the advertis ing of 
prod ucts a nd services is subject to consumer p rotecti o n  legis lati o n  of genera l  a p p l i cati o n  at the federal 
level thro u g h  the Competition Act and th rou g h  provinc ia l  and territoria l legis lati o n .  Therefore, a ny 
advertisi n g  o r  adverti se m ents w i l l  conti n u e  to be su bject to reg u l ati ons perta i n i ng to deceptive acts o r  
p ra ctices a n d  t h e  m a ki n g  of re p resentations to consumers that a re n o t  truthfu l .  

Objective 2 - Prom ote fa i r  com petitio n  between a l l  advertisers i n  the a i r  service i nd u stry 

W ith respect to the second o bjective , to the extent possi b le,  the p roposed Amendments would  
harmonize the Canad i a n  a ir  fare advertisement regi m e  with those of  its major  eco n o m i c  p a rtners and 
p rovinc ia l  governments. For  a ir  ca rri e rs a n d  othe r  advertise rs who a l so advertise i n  the Ameri ca n o r  
E u ropean m a r kets, t h e  p ro posed Amendments w o u l d  b e  i n  kee p i n g  with these reg i m es a n d  a re n ot 
expected to i m pose additi o n a l  req u i re m ents .  

Fol l owi ng t h e  Govern m e nt of Ca nada's a n n o u n cement i n  December 20 1 1  of its i ntention to d eve l o p  
reg u l ations i n  the a rea o f  a i r  serv ices price adverti s ing,  a n u m ber o f  the m a j o r  a i r  ca rri ers p roactively 
adopted some form of a "si n g l e  p ri ce" advertis ing format.  Severa l of the l a rge trave l agencies and tour 
operators were either a l ready us ing o r  h ave recently a d o pted s im i l a r  "s ing le  p ri ce" advertis ing 
practices . 

http://www.gazette.gc.ca/rp-pr/pl /20 1 2/20 12-06-30/html/regl -eng.html 22/01 /20 1 5  



ARCHIVED - Canada Gazette - Regulations Amending the Air Transportation Regulati . . .  Page 6 of 1 0  

5· � :A  
Based on the Agency's consu ltations with the a i r  service industry and ta ki ng  i nto account the 

experience of both the U n ited States and the Europea n Un ion ,  the Agency has determ i ned that the cost 
of chang in g  key forms of advertisi ng  materia ls  to a l ig n  with the proposed Amendments would  be m inor 
and would have no effect on the price of purchas ing space i n  advertis ing media . 

In  determ in i ng  the i m pact on the ind ustry, the Agency noted that the majority of travel agents and  
wholesa lers are based i n  Ontario and Quebec and are a l ready subject to  provincia l  leg is lation which 
governs the manner i n  which advertisi ng  of the price of travel services may be performed . The 
proposed Amendments woul d  not confl ict with these existing  provinc ia l  regi mes as the proposed federal 
requ i rements would requ i re compl iance w ith a com parab le or h ig her standard .  As wel l ,  the scope of the 
proposed Amendments would exclude packaged travel services that are with i n  the doma i n  of provinc ia l  
travel a nd/or consumer protection-re lated legis lation .  

G iven the frequency with which a i r  service prices change due to  market forces, it  i s  assu med that any  
m i nor costs associated with the updatin g  of  prici ng formats cou ld  be  absorbed as part of  the regu lar  
busi ness cyc le .  

8. Implementation, enforcement and service standards 

Com pl iance with the Regu lations and a program of effective enforcement are crucia l  to the success of 
the regu latory reg i me .  The Agency w i l l  beg i n  monitoring com pl iance with the proposed Amendments as 
soon as they are reg istered and w i l l  enforce the Regu lat ions us ing its authority u nder the Act through 
monitor ing and enforcement mechan isms. 

In order to support enforcement, the Canadian Transportation Agency Designated Provisions 
Regulations would a lso be a mended as i nd icated i n  the proposed text to set out the provisions of the 
Act and the ATR which, if  contravened, may apply admin istrative monetary pena lties. The Agency may 
impose fines of u p  to $5,000 for a n  i nd iv idua l  and $25,000 for a corporation where either has been 
found gu i lty of an offence as a resu lt of contraven ing  these Regu lations.  As with a l l  Agency 
enforcement actions, the determi nation of what corrective measures and/or pena lties are requ i red i n  
the case of contravention i s  based on  a n u m ber of d ifferent factors inc lud ing the frequency and nature 
of the offence . 

In add ition ,  i n  its role  as  a q uasi-jud ic ia l  tribuna l ,  the Agency may order a person to make the 
changes necessary to conform with the leg islation  and regu lat ions to bring about comp l iance .  

As  with a l l  of  its enforcement actions, the Agency's pri mary objective is  com p l iance . To support 
com pl iance, the Agency wi l l  work with advertisers of the price of a i r  services to provide educationa l  and 
other gu idance materia ls  to assist i n  the tra nsit ion to the new reg ime .  

9 .  Contacts 

Karen P lourde 
Di rector 
Internationa l  Agreements and Ta riffs D irectorate 
Industry Regu lation  a nd Determinations Bra nch 
Canadian Tra nsportation Agency 
15  Eddy Street, 18th Floor 
Gati neau, Quebec 
KlA ON9 
Telephone :  8 19-997-6643 
Fax :  8 19-994-0289 
Emai l : karen . plourde@otc-cta .gc .ca 

Greg Eamon 
Manager 
Regu latory Projects 
Internationa l  Agreements and Tariffs Di rectorate 
Ind ustry Regu lation a nd Determi nations Bra nch 
Canad ian  Transportation Agency 
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1 5  Eddy Street, 1 5th Floor 
Gati neau,  Quebec 
K1A ON9 
Telephone : 8 19-953-9795 
Fax :  8 19-994-0289 
Ema i l : greg .eamon@otc-cta .gc .ca 

PROPOSED REGU LATORY TEXT 

533 

Notice is g iven that the Canad ian Transportation Agency, pursuant to subsection 86( 1 )  (see footnote 
fil, sections 86. 1 (see footnote b) and 86. 2 (see footnote c) and subsection 177( 1) (see footnote d) of 
the Canada Transportation Act (see footnote e),  proposes to make the a n nexed Regulations Amending 
the Air Transportation Regulations and the Canadian Transportation Agency Designated Provisions 
Regulations. 

Interested persons may make representations concern ing the proposed Regu lations with i n  75 days 
a�er the date of publ ication of th is notice . All such representations m ust cite the Canada Gazette, Part 
I ,  and the date of pub l ication of th is notice, and be addressed to Karen P lourde, Di rector, International  
Ag reements and Ta riffs D irectorate, Industry Regu lation and Determ inations Bra nch, Ca nadian 
Transportation Agency, 15 Eddy Street, 18th Floor, Gati neau,  Quebec K1A ON9 (tel . :  819-997-6643;  
fax :  8 19-994-0289; ema i l : karen . plourde@otc-cta . gc .ca ) .  

Ottawa, J u n e  1 9 ,  2012 

J U RICA CAPKUN 
Assistant Clerk of the Privy Council 

REGULATIONS AMENDING THE AIR TRANSPORTATION REGULATIONS AND THE 
CANADIAN TRANSPORTATION AG ENCY DESIGNATED PROVISIONS REGU LATIONS 

AIR TRANSPORTATION REGU LATIONS 

1. The defi n ition "toll" i n  section 2 of the Air Transportation Regulations (see footnote 1) is 

repea led. 

2. The Reg u lations a re a mended by add i ng the fol lowing after section 2:  

2. 1 For the purposes of  these Regu lations, "to l l "  means any fare, rate or charge establ ished by a n  a i r  
ca rrier  i n  respect of  the sh ipment, transportation ,  care, hand l ing or del ivery of  passengers or  goods or  
of  any service that is incidenta l to  those services. 

3. The Reg ulations a re a mended by add ing the fol lowi ng after Pa rt V: 

PART V. 1 

ADVERTIS ING PRICES 

I NTERPRETATION 

135.5 The fol lowi ng  defi nit ions a pply i n  th is Part .  

"a i r  transportation charge" means, i n  relation to an  air service, every fee or cha rge that must be paid 
upon the purchase of the air service, i nc lud ing the charge for the costs to the air carrier of provid ing 
the service,  but exclud ing any th i rd party charge.  (frais du transport aerien) 

"th i rd party charge" means, i n  re lation to an  a i r  service or a n  optional  i ncidenta l service, any tax or 
prescri bed fee or charge estab l ished by a government, publ ic authority or a i rport authority, or by an 
agent of a government, publ ic a uthority or a i rport authority, that upon the purchase of the service is 
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col lected by the a i r  carrier or other sel ler of the service on  behalf of the government, the pub l ic  or 
a irport authority or the agent for remittance to it .  (somme perc;ue pour un tiers) 

"tota l price" means 

(a) i n  relat ion to  an  a i r  service, the tota l of  the a i r  transportation charges and th ird party 
charges that must be paid to obta i n  the service ;  and  

(b)  i n  relation to a n  optiona l  i nc idental service, the tota l of  the amount that must be  paid to 
obta i n  the service, inc lud ing a l l  th ird party charges. (prix total) 

135.6 For the purposes of subsection 86 . 1 (2)  of the Act and this Part, a prescribed fee or  charge is 
one that i s  fixed on  a per person or ad valorem basis.  

APPLICATION 

135.7 ( 1 )  Subject to subsection (2) ,  this Part appl ies to  advertisi ng i n  a l l  media of  prices for a i r  
services with in ,  or  orig i nati ng i n ,  Canada . 

(2)  Th is Part does not a pply to a n  advertisement that relates to 

(a) a n  a i r  ca rgo service; 

(b) a package travel service that i n cl udes an a i r  service and any accom modation ,  surface 
transportation or enterta i nment activity that is not i ncidenta l to the a i r  service ;  or 

(c) a price that i s  not offered to the genera l  publ ic and is  fixed through negotiation . 

(3 )  Th is  Part does not a pply to a person who provides another person with a med ium to advertise the 
price of an a i r  service .  

REQUIREMENTS AND PROHIB IT IONS RELATING TO ADVERTIS I NG 

135.8 ( 1 )  Any person who advertises the price of a n  a i r  service must i nclude i n  the advertisement 
the fol lowi n g  information : 

(a) the tota l price that must be paid to the advertiser to obta i n  the a i r  serv ice, expressed i n  
Canadian do l lars a n d ,  if  i t  i s  a lso expressed i n  another currency, the n a m e  o f  that currency;  

(b)  the poi nt of orig in  and po int of desti nation of the service and whether the serv ice is one 
way or round  tri p ;  

(c) any l i mitation on  the period dur ing which the advertised price w i l l  be  offered and any 
l im itation on the period for which the service wi l l  be provided at that price ; 

(d) the name and a mount of each tax, fee or  charge relating  to the a i r  service that i s  a third 
party charge;  

(e)  each optiona l  i nc idental service offered for which a fee or charge  is  payable and its tota l 
price or range of tota l prices; and 

(f) any publ ished tax, fee or charge that is not col lected by the advertiser but m ust be pa id  at  
the point of  ori g i n  or departure by the person to whom the service i s  provided . 

(2)  A person who advertises the price of an  a i r  service m ust set out a l l  th i rd pa rty charges u nder the 
head ing "Taxes, Fees and  Charg es" u n less that i nformation i s  on ly  provided ora l ly .  
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535 
(3)  A person who mentions a n  a i r  transportation charge i n  the advertisement must set it out under 

the heading "Ai r Tra nsportation Charges" un less that i nformation is only provided ora l ly .  

( 4)  A person who advertises the price of  one d i rection of  a round tri p a ir service is exempt from the 
appl ication of paragraph ( l ) (a) if the fol lowi ng condit ions are met :  

(a) the advertised price i s  eq ua l  to 50% of the tota l pri ce that must b e  paid to the advertiser 
to obta in  the service; 

(b) it i s  c learly ind icated that the advertised price relates to only one d i rection of the service 
and appl ies only if  both d i rections are purchased ; and 

(c) the advertised price is expressed i n  Ca nadian do l lars and,  if it is a lso expressed i n  another 
currency, the name of that other currency is specified . 

(5)  A person is exempt from the requ i rement to provide the i nformation referred to i n  paragraphs ( 1 )  
(d) to ( f)  i n  their advertisement i f  the fol l owing cond itions are met : 

(a) the advertisement is not i nteractive; and 

(b) the advertisement mentions a location that is read i ly  accessib le where a l l  the i nformation 
referred to in subsection ( 1 )  can be readi ly  obta ined . 

135.9 A person m ust not provide i nformation i n  an advertisement i n  a manner that cou ld  i nterfere 
with the ab i l ity of anyone to readi ly  determ ine the tota l price that must be paid for an  a i r  service or for 
any optional  i ncidenta l service .  

135.9 1 A person must not set out an a i r  transportation charge i n  an  advertisement as  i f  it  were a 
th i rd pa rty charge or use the term "tax" i n  an  advertisement to descri be an  a i r  tra nsportation charge.  

135.92 A person must not refer to a th ird party charge i n  an advertisement by a name other than 
the name under which it was estab l ished . 

CANADIAN TRANSPORTATION AG ENCY DESIGNATED PROVISIONS 

REGU LATIONS 

4. The schedule the Canadian Transportation Agency Designated Provisions Regulations 
(see footnote 2) is amended by add i n g  the fol lowing after item 96: 

Item 

96 . 1  

96 .2  

96 .3  

96 .4  

Col u m n  1 

Desig nated 
Provision 

Pa ragraph 135 .8  
( l ) (a) 

Paragraph 135 .8  
( l ) (b) 

Paragra ph 135 .8  
( l ) (c) 

Pa ragraph 135 .8  
( l )(d) 

Col u m n  2 

Maxi m u m  Amou nt of 
Pena lty - Corporation ( $ )  

25,000 

25,000 

25,000 

5 ,000 

Col u m n  3 

Maxi mum Amount of 
Pena lty - Individual ( $ )  

5,000 

5,000 

5,000 

1 ,000 
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96 .5  Paragraph 135 .8  5,000 
( l ) (e) 

9 6 .6  Paragraph 1 3 5 . 8  5 ,000 
( l ) (f) 

96.  7 Su bsection 5,000 
135 .8(2) 

96 .8  Su bsection 5,000 
135 .8(3)  

96 .9  Section 1 3 5 . 9  5,000 

96 .91  Section 1 3 5 . 9 1  5,000 

96 .92 Section 1 35 . 92 5,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

1 ,000 

COMING I NTO FORCE 

5. These Reg ulations come into force on the day on which they a re registered u nder 
section 6 of the Statutory Instruments Act. 

Footnote a 
S . C .  2007, c. 19,  ss . 26( 1 )  and (2) 

Footnote b 
s.c .  2007, c. 19,  s. 27 

Footnote c 
s . c .  2007, c. 19, s .  27 

Footnote d 
S .C .  2007, c. 19,  ss . 49( 1 )  and (2) 

Footnote e 
s . c .  1996, c. 10  

Footnote 1 
SOR/88-58 

Footnote 2 
SOR/99-244 
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Values and Ethics Code for the Public Sector 

l+I Government 
of Canada 

Gouvernement 
du Canada 

Page 1 of 8 

5 31 
C d .... ana a 

Treasury Board of Canada Secretariat (http://www .tbs-sct.gc. ca/index-eng . asp) 

Va l ues a n d Eth i cs Code fo r t h e  P u bl i c 
Secto r 

T h e  Ro l e  of Federa l  P u b l i c  S e rva nts 
Federal publ ic  servants h ave a fu ndamental role to p lay i n  serving Canadians ,  their 

com m u n ities a nd the p u bl ic  i nterest u nder  the d i rection of the elected g overnment and in 

accorda nce with the law. As professionals whose work is essent ia l  to C a n ada's wel l-being 

a n d  the enduring stre ngth of  the Canadian democra cy ,  pub l ic  servants uphold the p u bl ic  

trust . 

The Constitution of Ca nada a nd the p rincip les of responsib le g overnment p rovide the 

fou ndation for the role ,  responsibi l ities and values of the fed eral pub l ic  sector.ill 

Constitution a l  conventions of m i nisteria l  responsib i l ity prescribe the appropri ate 

relationships among m i nisters, par l iamentarians,  publ ic  serva ntsfll a n d  the pub l ic .  A 

p rofessiona l  and n o n-partisa n  fed eral publ ic  sector is  i nteg ral to o u r  democracy. 

T h e  Ro le of M i n iste rs 
M i n i sters a re also responsible for preserving publ ic  trust a nd confidence i n  the i nteg rity of 

pub l ic sector org a n izations and for up hold ing the trad ition a nd p ractice of a p rofessiona l  

non-partisan fed eral pub l ic sector. Furthermore ,  m i n isters p lay a critical  role i n  supporting 

pub l ic serva nts' responsib i l ity to provide professiona l  and fran k  advice.r.m 

O bjectives 
This Code outl i nes the values a n d  expected behaviours that g uide pub l ic  servants i n  a l l  

activities related to their p rofessiona l  d uties. By committ ing to these values a n d  ad hering 
to the expected behaviours,  p u b l ic servants strengthen the eth ical  cu lture of  the publ ic  

sector a n d  contribute to pub l ic  confidence i n  the i ntegrity of a l l  pub l ic  institut ions.  

As establ ished by the Treasury Board ,  th is Code fulfi l ls the req u i rement of sectio n  5 of the 

Public Servants Disclosure Protection Act ( P S D PA) . It  was d eveloped in consultation with 

pub l ic serva nts , pub l ic sector org a n izations and barga in ing  agents . This C od e  should be 

read in conjunction with org a n ization a l  codes of cond u ct .  

State m e nt of Va l ues 
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These val ues a re a compass to g uide p u bl ic  servants i n  everything they do.  They cann ot 

be considered i n  isolat ion from each other as they wi l l  often overlap .  This Code a n d  

respective org a n izationa l  codes of conduct are im porta nt sources o f  g u i d an ce for p u b l ic 

servants . Organizations a re expected to take steps to i ntegrate these va l ues i nto their 
d ecisions,  a ctions,  policies,  processes , and systems. S imi larly,  p ub l ic  servants can expect 

to be treated in accorda n ce with these values by their org a nization .  

Respect for Dem ocracy 

The system of Canadian p a rl iamentary democracy and its i nstitut ions a re fu ndamenta l to 

serving the pub l ic i nterest . P ub l ic  servants recog n ize that e lected officials a re accountable 

to Parl iament, and u lt imately to the Canadian people,  and that a non-partisan publ ic sector 

is essential  to o u r  democratic system .  

Respect for People  

Treating a l l  people with respect ,  d ig nity a nd fai rness is fund a me ntal to o u r  relationship with 

the C a nadian pub l ic  and contri butes to a safe and healthy work enviro n ment that promotes 
engagement, open ness a n d  transpare ncy. The d ivers ity of o u r  people a n d  the ideas they 

generate a re the source of o u r  i n n ovation.  

Integrity 

I nteg rity is the cornerston e  of g ood g overnance a nd democra cy. By uphold ing the h ig h est 

ethical  stand ard s ,  p ub l ic  servants conserve and enhan ce pub l ic  confidence i n  the honesty, 

fai rness and impart ia l ity of the fed eral p u b l ic sector. 

Stewardsh ip  

Federa l  p u bl ic  servants a re entrusted to use a nd care for pub l ic  resources responsibly,  for 

both the short term a nd long term . 

Excel len ce 
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Excel le nce i n  the desi g n  a nd de livery of publ ic  sector pol icy, p rograms and serv ices is  
benefic ia l  to  every aspect of  C a nad ian publ ic  l ife. E ng agement, col l aboratio n ,  effective 

teamwork a nd p rofessiona l  development are a l l  essenti a l  to a h ig h-perfo rm in g  

org a n ization .  

Expected Be h avi o u rs 

539 

Federa l  publ ic  serva nts a re expected to conduct themselves i n  accord an ce with the values 

of the pub l ic sector a nd these expected behavio u rs .  

1 .  Res pect For Democra cy 

0 Public servants shall uphold the Canadian parliamentary democracy and its 

institutions by: 

0 1 . 1 Respecti ng the rule of law and carrying out their  d uties i n  accorda n ce with 

legis latio n ,  po l icies and d i rectives in a non-partisan a n d  impart ia l  man ner. 

0 1 .2 Loyal ly carrying out the lawful decis ions of their leaders a n d  s u pporti ng 

min isters i n  their  acco u ntabi l ity to Parl iament and C a n ad ia ns .  
0 1 .3 P rovi d i n g  d ecision makers with a l l  the informatio n ,  a n a lysis a n d  advi ce they 

need , a lways striving to be ope n ,  candid and impartia l .  

2 .  Res pect For Peop l e  

0 Public servants shall respect human dignity and the value o f  every person by: 

0 2 . 1 Treatin g  every person with respect a nd fa irness. 

0 2.2 Val u i n g  d ivers ity and the benefit of combin ing  the u n iq ue q u a l ities a n d  

stre ngths i n here nt i n  a d iverse workforce. 

0 2 . 3  Help ing to create a n d  maintai n  safe and healthy workplaces that a re free 

from harassment and d iscrimination . 

0 2 .4 Working together i n  a spirit of openn ess, honesty and tra nsparency that 

encourages e n gagement, col laboratio n  and respectfu l comm un i cation .  

3 .  I n teg rity 

0 Public servants shall serve the public interest by: 

0 3 . 1 Acting at a l l  t imes with i ntegrity a n d  i n  a manner  that wi l l  bear the c losest 

pub l ic  scrutiny,  a n  obl igation that m ay n ot be fu l ly satisfied by s imply a ct ing 

with i n  the law. 
0 3 .2 Never us ing their officia l  rol es to inappropriately obtai n  an advantage for 

themselves or to adva ntage or d isadvantage others .  
0 3 . 3  Taki ng a l l  possib le steps t o  prevent and resolve a ny rea l ,  apparent or  

pote ntia l  confl icts of  i nterest between their  offic ia l  responsib i l ities and their 
p rivate affai rs in favou r  of the publ ic inte rest. 

0 3.4 Acti ng in such a way as to mainta i n  their employer's trust. 

4. Stewards h i p  

http ://www.tbs-sct .gc.ca/pol/doc-eng.aspx?id=25049&section=HTML 22/0 1 120 1 5  



V alues and Ethics Code for the Public Sector Page 4 of 8 

0 Public servants shall use resources responsibly by: 

0 4. 1 Effectively a n d  efficiently using the publ ic  money, property and resources 

ma naged by them. 

0 4.2 Consideri n g  the present a nd long-term effects that their a ctions have o n  
people a n d  the environment. 

0 4.3  Acq u i ri n g ,  p reserving and sharing knowledge and i nformation as 
appropriate. 

5 .  Exce l l e n ce 

0 Public servants shall demonstrate professional excellence by: 

0 5 . 1  P rovid i ng fai r, t imely, efficient and effective services that respect Canad a's 
official lang uages.  

0 5 .2  Conti n ua l ly  i mproving the q u a lity of  pol icies, prog rams a n d  services they 

provide.  
0 5 . 3  Fostering a work enviro nment that promotes teamwork, learn i ng and 

i n novation . 

App l i cati o n  
Acceptan ce of these val ues a n d  adherence to the expected behaviours is a condition of 

employment for every pub l ic servant in the fed era l pub l ic  sector, rega rd l ess of their level or  
positio n .  A b reach of  these values or behaviours may resu lt i n  d iscip l inary measures being 

take n ,  up to and inc lud ing termi n ation of employment. 

The P S D PA d efi nes the "publ ic sector" as: (a) the d epartments n a med in S ched u le I to the 

Financial Administration Act a n d  the other portions of the federa l  pub l ic  a d m i nistratio n  
n amed i n  Sched u les 1 . 1  t o  V t o  that Act; and ( b )  t h e  Crown corporations a nd other p u bl ic  

bod ies set out i n  Sched u le  I of  the PSDPA.  H owever ,  "the p u bl ic  sector" d oes n ot i n clude 
the Canadian Forces, the Canadian Security I ntel l igence Service or  the C o m m u n ications 

Security Establ ishment, wh ich  a re s u bject to  separate req u i rements under  the Act . 

The Values and Ethics Code for the Public Sector came i nto force o n  Apri l  2,  20 1 2 . 

Ave n u es for Reso l ut ion 
The expected behaviours a re n ot i ntended to respond to every possib le eth ical issue that 
m ight a rise in the course of a pub l ic  serva nt's d a i ly work. Whe n  eth ical  issues a rise , pub l ic 
serva nts a re enco u raged to d iscuss a nd resolve these matters with their  immed iate 

s upervisor. They can also seek advice and support from othe r  appropriate sources with i n  

their org a n ization .  

Pub l ic servants at  a l l  l evels a re expected to resolve issues i n  a fai r  and respectful m a n ner  
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5� ( 
a n d  consider i nformal p rocesses s uch as d ia logue or  mediation .  

As provided by sections 12 and 1 3  of the PSDPA ,  if pub l ic  servants have i nformation that 

could ind icate a serious breach of this Code, they can bring the m atter ,  i n  confidence and 

without fea r  of reprisal ,  to  the attention of  the i r  i m med i ate supervisor, their sen ior  officer for 
d isclosure o r  the P u b l ic Sector I nteg rity Commissioner. 

Sen ior  officers for d isclosu re a re responsible for supporting the ch ief executive i n  meeting 

the req u i rements of the P S D PA.  They help promote a pos itive enviro n ment for d isclosing 

wrongdo i n g ,  and deal  with d isclosu res of wrongdoing made by employees of the 

o rg a n ization .  Further i nformatio n  o n  the d uties and powers of senior officers for d isclos u re 

ca n be fou n d  i n  the attached Appendix.  

Members of the pub l ic  who have reason to believe that a pub l ic servant has n ot acted i n  
accord ance with this Code can bring the matter t o  a n  o rg a n izati o n a l  po int of contact that 

has been design ated for the h a n d l ing of such concerns or  to the Publ ic  Sector I nteg rity 

Commissioner to d isclose a serious breach of this Code. 

Appe n d ix 

D uties and Obl igations 

P u bl i c  Servants 

P ubl ic  servants are expected to abide by th is Code and demonstrate the values of the 

publ ic  sector i n  their a ctions a nd behaviour. Furthermore ,  publ ic  servants must a lso 

a d here to the behavioura l  expectations set out in their respective org a nizationa l  codes of 

cond uct. If a pub l ic  servant d oes not abide by these va lues a nd expectations ,  he or she 

m ay be subject to a d m i n istrative or d iscip l inary measures u p  to and i nc lud ing term i nation 

of e mployment. 

Pub l ic  servants who a re a lso managers are in a positio n  of i nfluence a n d  authority that 

g ives them a particu lar  responsib i l ity to exempl ify the values of the publ ic  sector .  

As provided by sections 1 2  and 1 3  of the Public Servants Disclosure Protection Act 

(PSOPA), if p u bl ic  servants have i nformation that could i nd icate a serious b reach of th is 
Code they can br ing th is matter,  i n  confidence and witho ut fea r  of reprisal , to the attention 
of their immed iate s upervisor,  thei r  senior officer for d isclos u re or  the P ub l ic  Sector 

I nteg rity Com missioner.  
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C h i ef ExecutivesI.41 

C h ief executives of pub l ic sector org a n izations have specific responsib i l ities under the 

PSDPA, inc lud ing establ ish ing a code of cond uct for their org a n ization and an overa l l  
responsibi l ity for fostering a positive culture o f  values and ethi cs i n  their org a n ization .  They 

ensure that emp loyees a re aware of their obl igations under this C od e  a n d  their  specific 

org a n izationa l  code of conduct. They a lso ensure that employees can obtai n  appropriate 
advi ce withi n  their org a n ization o n  eth ical  issues, inc luding possib le confl i cts of i nterest. 

C hief executives ensu re that this Code , thei r  org a nizationa l  code of conduct,  and thei r 

i nterna l  d isclosu re procedu res a re im plemented effectively i n  thei r  org a nizati o n ,  a nd that 

they a re reg u la rly mon itored and evaluated . Chief executives of C rown corporations may 

rely on their boa rds of d i rectors for support in this d uty. 

Ch ief executives a re responsib le for ensu ring the non-partisan p rovision of p rograms a n d  

serv ices b y  thei r  o rg a n izations.  

C h ief executives a re subject to th is Code and to the Conflict of Interest Act. 

Senior Officers for Disclos u re 

The senior officer for d isclos u re helps promote a positive enviro n ment for d isclosing 

wrongdoing and d eals  with d isclosu res of wrongdoing made by publ ic  servants of their 

org a n ization . Senior officers a re responsible for supporti n g  the chi ef executive in m eeting 

the req u i rements of the PSDPA. 

The senior officer's d uties and powers withi n  his or her org a n izatio n  a lso i n cl ude the 
fol lowin g ,  i n  accord an ce with the i nterna l  d isclosu re proced u res esta b l ished u nder the 

P S D PA: 

1 .  Provide i nformation ,  advice and g u idance to publ ic  servants regard i n g  the 

org a n ization 's i nternal  d isclosu re proced ures,  i n cl ud i n g  the making of d isclosures,  

the conduct of investigations i nto d isclosures , and the h an d l i n g  of d isclosures made 

to s upervisors .  
2 . Receive a nd record d isclosures and review them to estab l ish whether  there a re 

sufficient g ro u nds for further action under the P S D PA .  
3 .  Manag e  i nvestigations i nto d isclos u res , inc lud ing determ i n i n g  whether t o  d ea l  with a 

d isclosure u nder the P S D PA,  i n itiate a n  i nvestigation or cease a n  investigation . 
4. Coord in ate hand l ing of a d isclosure with the senior officer of a n other federa l  pub l ic 

sector o rg a n ization , if a d isclos u re or a n  i nvestigatio n  i nto a d isclos u re i nvolves that 

other org a n ization .  
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5 .  Notify the person (s) who m ade a d isclosure i n  writi ng of the outcome of any review 

a nd/or i nvestigation i nto the d isclosure and on the status of a ctions taken on the 

d isclosu re ,  as appropriate . 

6 .  Report the find ings of i nvestigations,  as wel l  as any systemic problems that may g ive 

rise to wrongdoing , d i rectly to h is  or her ch ief executive, with recommendations for 

corrective a ctio n ,  if a ny. 

Treas u ry Boa rd of Canada Secretariat-Office of the C h i ef H u m a n  
Resou rces Officer 

In  s u pport of the Treasury Board P resident's responsib i l ities under sectio n  4 of the 

P S D PA, the Office of the C h ief H u m a n  Resources Office r  ( O C H  RO) is  responsible for 

p romoting ethical  practices i n  the publ ic  sector.Ifil The O C H R O  wi l l  work with a l l  relevant 

p a rtner organ izations to i mplement a nd promote this C ode,  and wil l  p rovide advice to chief 

executives a n d  desig n ated departmenta l  officials with respect to its interp retatio n .  

The C h ief H uman Resources Officer may issue d i rectives ,  standards a n d  g u ide l ines 

related to this Code. 

O C H  RO wi l l  monitor the implementatio n  of th is Code i n  o rg a n izations with a view to 

assessing whethe r  the stated objectives have been achieved . 

P u b l ic Service Comm ission 

The Publ ic  Service C om m ission is responsible for cond u ct ing staffin g  investigations and 

aud its to safeg u a rd the i nteg rity of the publ ic service staffi ng system a nd a d m i nistering 

certa i n  provis ions related to pol it ical activities to maintai n  the n on-partisanship  of the publ ic  
service i n  accord an ce with the Public Service Employment Act. 

j_ This Code is intended to clarify the role and expectations of public servants within the framework of Canadian parliamentary 

democracy as laid out in the Constitution Act and the basic principle of responsible government, which holds that the powers of 

the Crown are exercised by ministers who are in turn accountable to Parliament. 

L The Public Servants Disclosure Protection Act (PSDPA) defines "public servant" as every person employed in the public sector 

(this includes the core publ ic administration, Crown corporations and separate agencies). Every member of the Royal Canadian 

Mou nted Police and every chief executive (including deputy ministers and chief executive officers) are a lso included in the 

definition of public servant for the purpose of the PSDPA and this Code. 

�This text reflects the duties and responsibilities set out in Accountable Government: A Guide for Ministers and Ministers of 

State, the Conflict of Interest Act, the Lobbying Act and the PSDPA. 
· 

�"Chief executive" means the deputy head or chief executive officer of any portion of the publ ic sector, or the person who 

occupies any other simi lar position, however called, in the publ ic sector ( PS DPA, 2005) . 

.§_Section 4 of the PSDPA assigns this responsibil ity to the Minister responsible for the Publ ic Service H uman Resources 

Management Agency of Canada (subsequently the Canada Public Service Agency (CPSA)). With the creation of the Office of the 

Chief H uman Resources Officer with in Treasury Board of Canada Secretariat on February 6, 2009, the functions of the CPSA 

were transferred to the OCH RO. 
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